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* 

Tille 3— 

Executive Order 12509 of April 14. 1985 

The President 

Technical Review Group on Inertial Confinement Fusion 

m 

m 

By the authority vested in me as President by the Constitution and statutes of 
the United States of America, including Section 1633 of the Department of 
Defense Authorization Act. 1965 (Public Law 96-525). and in order to establish 
an advisory committee to review the inertial conHnement fusion program, it is 
hereby ordered as follows: 

Section 1. There is established the Technical Review Croup on Inertial 
Confinement Fusion. The Technical Review Group shall be composed of two 
members, the Director of the Office of Science and Technology Policy, who 
shall also serve as Chairman, and the Director of the Office of Energy 
Research of the Department of Energy. 

Sec. 2. (a) The Task Force shall review thoroughly the accomplishments. 

' management, goals, and anticipated contributions of the defense inertial 
confinement fusion program and shall advise the President and the Congress 
concerning its findings of fact and recommendations regarding priorities for 
future work in the inertial confinement fusion program. In conducting its 
review and recommendations, the Technical Review Group shall contract with 
an appropriate independent, nationally recognized organization of scientists 
« to study the inertial confinement fusion program and to submit its evaluation 
to the Technical Review Group for consideration in preparation of its reports. 

(b) The Technical Review Group shall submit an interim report to the Presi¬ 
dent and the Committees on Armed Services of the Senate and the-House of 
Representatives before June 1. 1985. and shall submit its final report before 
May 1.1986. 

Sec. 3. (a) The heads of Executive departments and agencies shall, to the 
extent permitted by law, provide the Technical Review Group with such 
information as may be necessary for the effective performance of its functions. 

(b) Members of the Technical Review Group shall serve without compensation 
for their work on the Group. 
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(c) The Director of the Office of Science and Technology Policy shall, subject 
to the availability of funds, provide the Technical Review Croup with such 
administrative services, facilities, staff, and other support services as may be 
necessary. 


|KR Doc. aS-«U3 
Piled 4-U-S5: 2:35 pm) 
BiUlng Code 31SS-01-M 


Sec. 4. The Technical Review Croup shall terminate 
Hnai report. 


THE WHITE HOUSE 


(5 


crvAJiili^ 



April 14. 1985. 
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Presidential Documents 


Proclamadoci 5318 of April 15. 1985 

Pan American Day and Pan American Week, 1985 


By the President of the United States of America 
A Proclamation 

The countries of the Western Hemisphere are bound together by their humani¬ 
tarian ideals, their respect for individual liberty, and their yearning for peace 
and prosperity—goals eloquently expressed in the Charter of the Organization 
of American States. Just as our Revolution of 1776 was an inspiration for 
Simon Bolivar and Jose de San Martin, so we in the United States took 
inspiration from the struggle of our neighbors to be free from foreign domina¬ 
tion. We continue to take courage from those great struggles for liberty today, 
when new forms of tyranny and modem totalitarian systems threaten the 
peace and security of the Hemisphere, especially in Central America. 

The Organization of American States, embodying the Inter-American System, 
links together this diverse group of nations, with their Spanish. Portuguese, 
French. English. African, and Indian heritages. But whatever their creeds, 
languages, or cultures, the peoples of our Hemisphere are united in the 
common cause of ending poverty, disease, and illiteracy. The O.A.S. has 
played a notable role in this cause. 

More and more countries of the Hemisphere are turning to democratic institu¬ 
tions to solve political, social, educational, and economic problems. They 
realize that peace, prosperity, and freedom are best served when the people, 
faced with a real choice of political parties, freely elect their own govern¬ 
ments. 

On this Pan American Day of 1985, the people of the United States extend 
warm greetings to all their neighbors in the Americas and reai^rm their active 
support for the Organization of American States and the principles for which 
it stands. 

NOW, THEREFORE, I, RONALD REAGAN. President of the United States of 
America, do hereby proclaim Sunday, April 14. 1985, as Pan American Day. 
and the week beginning April 14, 1985, through April 20, 1985. as Pan Ameri¬ 
can Week. I urge the Governors of every Slate of the Union, and the Governor 
of the Commonwealth of Puerto Rico, and officials of the other areas under the 
flag of the United States of America to honor these observances with appro¬ 
priate activities and ceremonies. 

IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day of 
April, in the year of our Lord nineteen hundred and eighty-five, and of the 
independence of the United States of America the two hundred and ninth. 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7CFR Part 911 

Limas Grown in Florida; Amendment 
to Container Marking Requirements 

agency: Agricultural Marketing Service. 
USDA. 

action: Final rule. 

summaiiy: This final rule specifies new 
lime size designations to be used in 
marking containers of seedless limes 
based on the number of seedless limes 
in a ten pound sample. This rule is 
necessary to prevent misrepresentatfon 
of the size of seedless limes in 
containers, facilitate sales of seedless 
llmei between buyers and sellers, and 
promote orderly marketing of Florida 
sc^edless limes. This action also updates 
references to the United States Grade 
Si indarda for Florida Limes used in this 
regulation. 

rFFiCTiVE date: April 17,1985. 

FOR FURTHER INFORMATION CONTACr. 
William J. Doyle, Chief, Fruit Branch. 
FAV, AmS. USDA. Washington. D.C. 
20250. telephone (202) 447-5975. 
SUf>PLEMeNTARY INFORMATION: This 
action has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Executive Order 12291 and has been 
d< Hignated a *‘non-major’* rule. William 
T Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
*^ietermined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

llils final rule is issued under the 
marketing agreement, as amended, and 
Order No. 911. as amended (7 CFR Part 
911), regulating the handling of limes 
?rowu in Florida. The agreement and 
order are effective under the 
Agricultural Marketing Agreement Act 
of 1937. as amended (7 U.S.C. 601-674), 


The final rule is based upon 
recommendations and information 
submitted by the Florida Lime 
Administrative Committee, established 
under the marketing agreement and 
order, and upon other information. 
Shipments of Florida limes are regulated 
by pack under S 911.311 Lime Paci 
Regulation 8 (7 CFR Part 911). Tbe pack 
regulation, which is effective on a 
continuing basis, establishes pack and 
container marking requirements for 
fresh limes. This action was 
unanimously recommended by the 
Florida Lime Administrative Committee. 

This action requires the marking of 
containers of seedless limes with one of 
seven specified lime size designations. 
These seven size designations are 
defined in terms of the number of limes 
in a ten pound aample. Handlers of 
limes use several different sizes and 
weights of containers in shipping limes. 
The committee reports that handlers 
currently designate lime sizes by count 
or number of fmit in the container. The 
has caused some buyer confusion since 
the number of limes will vary with the 
size of the container. In some instances, 
the number of limes in a container has 
been miarepresented to the buyer. This 
action is designed to alleviate this 
situation by standardizing lime sizes so 
that the same lime size designation is 
shown regardless of the size and weight 
of the container in which the limes are 
packed. These size designations are 
currently used by many handHers on a 
voluntary basis. This action is necessary 
to facilitate sates between buyers and 
sellers of limes and promote orderly 
marketing of Florida seedless limes. 

A proposed rule was published in the 
March 8 issue of the Fe^ral Register (50 
FR 9452), with a 15 day comment period. 
One comment was received from the 
Florida Lime Administrative Committee. 
The committee met on March 20,1985 
and voted unanimously to change the 
requirement that the size be marked on 
the top and two sides to requiring that 
the size be marked on two sides only. 
The committee reports that marking the 
size on the top of the container would 
require extensive changes in the packing 
line for most handlers and increase 
costs. The final rule adopts the less 
restrictive size marking requirement as 
recommended by the committee. 

It is hereby found that good cause 
exials for not postponing the effective 
date of this regulation until 30 days after 


publication in the Federal Register (5 
U.S.C. 553) in that a notice of proposed 
rulemaking concerning this regulation, 
with an effective date of April 1.1985 
specified, was published in the Federal 
Register (50 FR 9452) and no objection to 
that date was received: one comment 
was filed by the Florida Lime 
Administrative Committee and the 
views expressed in that comment have 
been incorporated in this final rule. 
Shipments of the current crop of limes 
are in progress and this regulation 
should be effective immediately in order 
to effectuate the declared policy of the 
act. 

List of Subjects in 7 CFR Part 911 

Marketing agreements and orders. 
Limes. Florida. 

PART 911—(AMENDED] 

The final rule amends paragraphs 
la)(l) and (b) in { 911.311 by removing 
the reference to *7 CFR 2851.1000- 
2851.1016*" and inserting in its place the 
reference to *7 CFR 51.1000-51.1016** 
and adding a new paragraph (al(5) to 
read as follows: 

{911.311 Ume Pack Ragutatlon 9. 

(a) • • • 

(5) No handler shall handle any 
container of seedless limes, groivn in the 
production area, unless such container 
is marked on two sides %vith tetters at 
least one inch In height with one of the 
size designations shown in column 1 of 
the following table: Provided, that the 
number of seedless limes in a ten pound 
.sample of a particular size designation, 
representative of the limes in the 
container, corresponds to the 
permissible size range in column 2 of 
such table for such size designation. 


Table l 


Cctidm 1 MM lattnyiilont 

CoiimZ 
m rang# 

71 . _ 

63 

54 

MloTS 

60 ID 66 

51 to 57 

46 ID 5a 

40 10 44 
S4I0 36 

27 NTS 

4a__ 

42 __ 

36 . _ . 

26 - ... - __ .. . .. 


(Socs, 1-19. 48 Stat. 31. at amended: 7 U S C 
601 >874) 
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Dated: April 11.18BS 
Thomai R. Clark. 

Deputy Director. Fruit and Vegetable 
Division. Agricultural Marketing Service. 
|FR Doc. 8S-&18S Kited 4'ie-«5; a45 ain| 

BILUNQ COOC 


Farmers Home Administration 

7 CFR Parts 1872,1942.1944, 19S1, 
1955 and 1962 

Servicing Cases Where Unauthorized 
Loan or Other Rnanclal Assistance 
Was Received 

CorrecUon 

in FR Doc. BS-7B09 beginning on page 
12969 in the issue of Tuesday. April 2. 
1985« make the following correction: On 
page 12989. in the second column, the 
first line should read: ''effcctive date: 
May 2.1985.** 

BIUJNO COOC 1S0$-01>4I 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Part 103 

Powers and Duties of Service Officers; 
Availability of Service Records 

aoency: immigration and Naturalization 
Service. |ustice. 
actiom: Final rule. 

SUMMARY: This final rule changes the 
position title of the Director for Anti- 
Smuggling to Assistant Commissioner. 
Anti Smithing. This change is made 
with a view toward more effective 
Service management. 

EFFECTIVE DATE: February 26,1985. 

FOR FURTHER INFORMATION CONTACT: 
Loretta |. Shogren. Director. Policy 
Directives and instructions. Immigration 
and Naturalization Service. 425 1 Street 
NW.. Washington. D.C. 20536. 
Telephone: (202) 633-3291. 
SUPPLEMENTARY INFORMATION: On 
March 30.1983 at 48 FR 13146 the 
Immigration and Naturalization Service 
published the reoxganization of its 
central and regional offices as approved 
by the Attorney General and Congress. 
The Office of Anti-Smuggling was 
placed under the direction of the 
Associate Commissioner for 
Enforcement with the office being under 
the immediate supervision of the 
Director for Anti-Smuggling. Since that 
time, the position of Director has been 
changed to Assistant Commissioner for 
Anti-Smuggling. 


Compliance with 5 U.S.C. 553 as to 
notice of proposed rulemaking and 
delayed effective date is unnecessary 
because this rule relates solely to 
agency organization and management. 

In accordance with 5 U.S.C. 605(b). the 
Commissioner of Immigration and 
Naturalizabon certifies that this rule 
does not have a significant impact on a 
substantial number of small entities. 

This order is not a rule within the 
definition of section 1(a) of E.0.12291 as 
it relates to agency organization and 
management. 

List of Subiects in 8 CFR Part 103 

Adininislraiive practice and 
procedure. Authority designation 
(government agencies). Organization 
and functions. 

Accordingly. Chapter 1 of Title 8 of 
the Code of Federal Regulations is 
amended to read as follows: 

PART 103—POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABILITY 
OF SERVICE RECORDS 

§ 103.1 lAmendedI 
In § 103.1. paragraph (c)(4) is revised 
to read as foflows: 

• • • • • 

(c) • • • 

(4) Assistant Commissioner for Anti- 
Smuggling. and 

• • • • • 

(Sec. 103 of the Immigration and Nationality 
Act. as amended. 8 US.C. 1103) 

Dated: April 16 1985. 

Raymond M. KUor. 

Assoaote Commissioner, Enforcement. 
Immigration andNaturalixation Service. 

|FR Ooc. 6&-9216 Filed 4>16-85: 8:45 am| 
SAUNQOOOt 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

(Docket No. SS-ANE-13; Arndt. 39-50291 

Airworthiness Directives; Teledyne 
Continental Motors 10-470 and 0-470 
Serlea Engines 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD) which 
requires an inspection for cylinder 
assemblies with P/Ns 64e680A4 and 
&4660OA5 and replacement of exhaust 
valve P/N 626540 with P/N 637781 in 
these assemblies. These cylinder 
assemblies were installed on certain 


Telcdyne Continental Motors ffCM) 
new and rebuilt 10-470 and 0-470 series 
engines and sold over the counter in the 
aftermarket The AD is needed to 
prevent possible wear and seizure of the 
exhaust valve stem caused by 
incompatible materials and insufficient 
clearance between the valve stem and 
Its valve guide which, if left uncorrected. 
could result in total loss of engine 
power. 

OATES: Effective—April 15.1985. 

CompHonce Schedule—as indicated In 
the body of the AD. 

Incorporation by Reference— 
Approved by the Director of the Federal 
Register on April 15,1985. 

ADDRESSES: 11ie applicable Service 
Bulletin (SB) M65-3 and Maintenance 
and Overhaul Manual. Form No. 
X30022A, may be obtained from: 
Tcledyne Continental Motors. Aircraft 

Products Division. P.O. Box 90, 

Mobile. Alabama 36G01« Telephone 

(205) 436-3411 

A copy of the SB is contained in the 
Rules Docket located in the Office of 
the Regional Counsel, New England 
Region, Federal Aviation 
Administration. 12 New England 
Executive Park. Burlington. 
Massachusetts 01803, and in the Central 
File Room of the Atlanta Aircraft 
Certification Office, 1075 Inner Loop 
Road. College Park. Georgia 30337. 

FOR FURTHER INFORMATION CONTACT; 
Robert R. Goodall, Aerospace Engineer, 
Propulsion Branch. ACE-140A. Atlanta 
Aircraft Certification Office, Federal 
Aviation Administration. 1075 inner 
Loop Road. College Park, Georgia 30337, 
telephone (404) 763-7435. 
SUPPLEMENTARY INFORMATION: The FAi*\ 
has determined that some TCM new and 
rebuilt JO-470 and 0-470 engines and all 
cylinder assemblies with P/Ns 646660A4 
and 646680A5 told in the aftermarket for 
installation on these engines were 
assembled with exhaust valves ond 
valve guides which have material 
incompatibility and insufOdent stem to 
guide clearance. If left uncorrected. 
these conditions could cause valve slem 
wear, oil contamination, valve seizure^ 
and total loss of engine power. Since 
this condition is likely to exist or 
develop on other engines or cylinder 
assemblies of the same type design, an 
AO is being issued which requires the 
• replacement of the exhaust valves, P/N 
826540 with P/N 637781. in all cylinder 
assemblies with P/Ns B466Br)A4 and 
646660A5 installed on TCM new and 
rebuilt 10-470 and 0-470 series engines 
and those cylinder assemblies (P/Ns 
646680A4 and 046680ASI sold in the 
aftermarket 
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Since a situation exists that requires 
the immediate adoption of this 
regulation* it is found that notice and 
public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

Conclusion 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26.1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
p)ac^ in the regulatory docket 
(otherwise, an evaluation or anaivsis is 
not required). A copy of it when filed, 
may be obtained by contacting the 
person identified under the caption 
FUflTHCfl INFORMATION CONTACT”. 

list of Subjects in 14 CFR Part 39 

Engines. Air transportation. Aircraft 
Aviation safety, Incorporation by 
Reference. 

Adoptioo of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
i 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by adding the following new AD: 

Tol«d>ma ConKneoUl Motors: App!lf*s to 
TCM new and rebuilt engines. IO--I70-C 
S/Ns 242071 through 242076; 0-170-K. S/ 
Ns 49300 through 49094: (MTO-U S/Ns 
09640 through 69643: (M76-M. S/Ns 
S414] and 54142: 6^76>R. S/Ns S/N 
238170. 238171. 238176 throi^ 238197. 
2138199 through 238211. 238213. 238215 
through 238218. 238223. 238224. 468653 
and 466654: (M70-S S/N 226443. 226444. 
226446 through 226457; and all cylinder 
assemblies P/N 646880A4 and 64668QA5 
in inventory or insUlled un engines lO- 
470-C. 0-470-0, -K, -L. ~M. -R. -S slnre 
March 1984. 

After the effective date of this AD. 
f ^impliance is required as inUicated unless 
already accomphtheiL 

(a) Compliance required within the next 10 
Hours time in service for the affected engines 
With cylinder assemblies having P/Ns 
^^3000A4 and 6406aQA5 installed. 

(b) Compliance Is required pnor to 
tostalUtion on an engine for untnslatied 
c>4!nder ass4<nibties with P/Ns 646680A4 and 
546680A5. 


To prevent possible valve stem wear, oil 
contamination, valve seixure. and total toss 
of engine power, accomplish the following: 

(a) Inspect each specified engine and 
cylinder assembly for the P/N stamped on 
the base flange of the cylinder. 

Note:—This AD applies only to the 
specified engines and cylinder assemblies 
having P/Ns 64608aA4 and 64a660AS. 

(1) If an inspei:tion reveals no ipeciOed 
engines or cylinder assemblies in stock, no 
further action is required by this AO. 

(2) if inspection of any of the specified 
engines reveals no cylinder assemblies with 
P/Ns 546680A4 or 646080A5. make 
appropriate engine log book entry stating in 
effect that this engine hss been inspected in 
accordance with this AO. Return engine to 
service. No further action it required by this 

AD. 

(3) If inspection of any of the specified 
engines or aftermarket stock reveals cylinder 
assemblies having P/Ns 646680A4 or 
646680A5. comply with paragraphs (b). (c), 
(d). (e). and (I). 

(b) Remove the cylinder assemblies (P/N 
64668QA4 and/or P/N 646680A5) from stock 
or from the engine, as applicable, and replace 
the exhaust valve, P/N 626540. with P/N 
637781 exhaust valve. 

Note.—The exhaust valves, gaskets, end 
seats necessary to accomplish this 
modification are listed by P/N in TCM SO 
M65-3. dated February 4,1085. and can be 
purchased through IxiM distributors. 

(c) Inspect the valve guide for any metal 
tmoafened from the valve stem, if present, 
remove using a V«-inch diameter bv 
approximately 8-inch long mandrel wrapped 
with 180 grit crocus paper. Polish the guide 
only enough to remove the transferred 
material. After polishing, the guide inside 
diameter must not exceed the service limit of 

O. 4405 inch. 

(d) Reglamp the cylinder assemblies with 
P/N 54660OA7 after replacing the valves and 
polishing the valve guides, if required. 

(e) Return the cylinder assemblies to stock 
or reinstall on the engine, as applicable. 

Note.—Reinstall cylinder assemblies using 
the procedures outlined in the Maintenance 
and Overhaul Manual for 0-470 and 10-470 
Series Aircraft Engine published by TCM 
under Form Na X30a22A. 

(0 Make appropriate msintimance record 
entry showing compliance with this AO. 

Aircraft may be ferried in accordance with 
the provisions of Federal Aviation 
Regulations (FARs) 21.197 and 21.199 to a 
base where the AD can be accomplished. 

Upon request, an equivalent meant of 
compliance with the requirements of this AD 
msy be approved by tha Manager. Atlanta 
Aircraft C^ificatioa Office, 1075 Inner Loop 
Road. College Park. Geoigia 30337. 

The manufacturer's specifications and 
procedures identified and described in this 
directive are incorporated herein and made a 
part hereof pursuant to 5 VS.C, 552(aJ(l), All 
persons affected by this directive who have 
not already received this document from the 
manufacturer may obtain copies upon requesi 
to Tdedyne Continental Motors. Aircmfi 
Products Division. P.O. Box 90. Mobile. 
Alabama 30601. These documimts also may 


be examined at the Office of the Regional 
^unsel. FAA New England Region. 12 New 
England Executive Park, Burlington. 
Massachusetts 01803. and in the Central File 
Room of the Atlanta Aircraft Certification 
Office. 1075 Inner Loop Road. College Park. 
Georgia 30337. weekdays, except Federul 
holidays, between the hours of 8-00 a m. and 
4;40 p.m. 

This amendment becomes effective on 
April 15.1985. 

(Secs. 313(a), 601. and 603, Federal Aviation 
Act of 1958. as amended (49 U.S.C 1354(^1. 
1421. and 1423); 49 U.S.C 108(g) (Revised, 

Pub. L 07-449. lanuary 12,1983); 14 CFR 
114») 

Issued in Burlington, Massachusetts, on 
March 28.1965. 

Robert E. Wblltingtoo, 

Dirvetor, New En^hndRegion, 

|FR Doc. 85-9241 Filed 4-12-85: 4:01 p.m.) 
•IU1MO COOC 


14 CFR Part 39 

(Docket No. 83-ASW-30; Arndt 30-5017) 

Airworthiness Directives; Sikorsky 
Model S-76A Helicopters 

aoency: Federal Aviation 
Administration (FAA). 
action: Final rule. 

summary: This amendment amends an 
existing ainvorthinoss directive (AD) 
which requires frequent repetitive 
inspections of the vertical pylon on 
certain Sikorsky Mode) S-76A 
helicopters. An approved helicopter 
modification is available to strengthen 
the pylon. Inspections of a strengthened 
pylon are not necessary. Therefore, this 
amendment excludes these modified 
helicopters from further AD inspections. 
OATES: Effective April 22.1985, 

The incorporation by reference of 
certain publications listed in this 
amendment Is approved by the Director 
of the Federal Register as of April 22. 
1985. 

Compliance: As prescribed in the 
body of AD. 

AOORESSES: The applicable customer 
service notice may be obtained from 
Sikorsky Aircraft, Division of United 
Technologies. North Main Street. 
Stratford. Connecticut 06601. 

A copy to the customer service notiix! 
is contained in the Rules Docket at the 
Office of the Regional Counsel. 
Southwest Region. Federal Aviation 
Administration. 44(X) Blue Mound Road. 
Fort Worth, Texas 76106. 

FOR FURTHER INFORMATION CONTACT: 
Donald F. lliompson. /Virframo Section. 
ANB-152, Boston Aircraft Certification 
Office, Federal Aviation Administration. 
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New England Region. 12 New England 
Executive Park. Burlington. 
Massachusetts 01803. telephone (617) 
273-7113. 

8UPPLCMENTAHY INFOMMATIOM: This 
amendment amends Amendment 39- 
4711 (46 FR 39052). AO 63-17-07. which 
currently requires a frequent repetitive 
inspection for cracks in the vertical 
pylon front spar caps and web on 
certain Sikorsky Model S-76A 
helicopters that have attained 2,400 
hours* time in service. After issuing AD 
83-17-07. the FAA determined that after 
a specific and optional modification of 
the vertical pylon has been 
accomplished, the repetitive inspections 
specified in the AO are no longer 
necessary. Therefore, the FAA is 
amending Amendment 39-4711 by 
removing the inspection requirement for 
those helicopters that have incorporated 
8 specific pylon forward and aft spar 
enforement modification. 

Since this amendent provides for 
incorporation of an optional design 
feature which would eliminate an 
existing repetitive inspection 
requirement, but does not mandate 
adoption of the modification, it is found 
that notice and public procedure hereon 
are unnecessary and the amendment 
may be made effective in less than 30 
days. 

The FAA determined that this 
amendment could involve up to 230 
aircraft with an estimated cost of $2,800 
for each vertical pylon forward and aft 
spar modification whenever chosen by 
an operator. Therefore, 1 certify that this 
action (1) is not a '*major rule** under 
Executive Order 12291. and (2) is not a 
**signiricant rule** under DOT Regulatory 
Policies and Procedures (44 FR 11034. 
February 26.1979). A copy of the final 
evaluation for this action is contained in 
the regulatory docket. A copy of it may 
be obtained by contacting the person 
identified under the caption for 
FURTHER INFORMATIOM CONTACT, 
list of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Safety, Incorporation by 
reference. 

Adoption of the Ameodment 
f 39.13 (Amended] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator. 

{ 38.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) is amended 
by amending Amendment 39-4711 (46 
FR 39052), AO 83-17-07, by adding the 
following new paragraph (f): 

• • • • • 

(f) For helicopters that have been modified 
in acoordanoe with Sikorsky's Customer 
Service Notice No. 76-141B. Part 1. 
paragraphs A>F|1). or Part 2. paragraphs A- 


E(l). dated lanuaiy 15.1065. vertical 
Blabilizer forward and aft spar reinforoement 
kits, the inspection requirements in 
paragraphs (a), (b). and (c) are not applicable. 

The manufacturer's specifications and 
procedures identified and described In 
this directive are incorporated herein 
and made a part hereof pursuant to 5 
U.S.C 552(a)(1). All persons affected by 
this directive who have not already 
received these documents from the 
manufacturer may obtain copies upon 
request to Sikorsky Aircraft. Division of 
United Technologies, North Main Street. 
Stratford. Connecticut 06601. These 
documents also may be examined at the 
Rules Docket at the Office of the 
Regional Counsel. Southwest Region, 
Federal Aviation Administration. 4400 
Blue Mound Road, Fort Worth, Texas 
76106. 

(Secs. 313{a). 601. and 603, Federal Aviation 
Act of 1958. as amended (49 US.C 1354(a). 
1421. and 1423); 49 U.8X:. 10e(g). (Revised. 
Pub. L 97-449. January 12.1963); 14 CFR 

11.89) 

This amendment becomea effective April 
22.1985. 

This amendment amends Amendment 39- 
4711 (46 FR 39052). AD 83-17-07, 

Issued in Fort Worth. Texas, on March 19. 
1665. 

CM. Melugin, Ir^ 

Director, Southwest Region. 

(FR Doc. 65^40 Piled 4-lS-BS: 9:22 am] 

aiujNo oooc 


FEDERAL TRADE COMMISSION 

16 CFR Parts 300 and 303 

Amendment to Rules and Regulations 
Under the Wool Products Labeling Act 
of 1939 and Textile Fiber Products 
Identification Act 

agency: Federal Trade Commission. 
action: Notice of final rulemaking. 

suMyARY: Title IIJ of Pub. L 96-417 
amended the Wool Products Labeling 
Act of 1939 (Wool Act) (15 U.S.C. 68) 
and the Textile Fiber Inducts 
Identification Act (Textile Act) (15 
U.SX^. 70] effective December 24.1984. 
On November 13.1984. the Commission 
published a notice of rulemaking (49 FR 
44913) that proposed amendments to the 
rules and regulations under each Act to 
reflect the amendments to these Acts. 
Written comments were invited until 
December 13.1984. Approximately 
seventy-one comments were received 
and placed on the public record. This 
notice contains the statement of basis 
and purpose for the amendments and 
the text of the rules and regulations as 
amended. 


EFFEcnvE date: Title III of Pub. L. 98- 
417 became effective on December 24. 
1984. The amended rules and regulations 
will become effective on and after May 
17.1965. 

ADDRESS: Requests for copies of the 
amendments to the rules and regulations 
and the statement of basis and purpose 
should be sent to Public Reference 
Branch. Room 130, Federal Trade 
Commission. 6th and Pennsylvania Ave.. 
NW.. Washington, D.C 20560. 

FOR FURTHER INFORyATION CONTACT: 
F,arl Johnson. Federal Trade 
Commission. 6th and Pennsylvania Ave., 
NW„ Washington. D.C. 20580. Tel: (202) 
376-2891. 

SUPPLiyENTARY INFORMATIOft: 

Statement of Bniii and Purpose 

I Introduction 

U. The Amended Rules 

A. Country of Origin 

1. Origin of Imported Products 

2. Origin of Domestic Products 

B. Location of the Label 

C l.abeling Packaged Products 
D. Origin in Mail Order Catalogs and 
Promotional Materials 
R Other Rule Changes 

1. Wool Act 4 300.3 and Textile Act 
(303.16. 

2. Wool Act I 3005 and Textile Act 
(303.15. 

3. Wool Act (doaio 

III. Regulatory Flexibility Act 

IV. Paperwork Reduction Act 

V, Effective Date 

Statement of Basis and Purpose 
/. Introduction 

The Wool Products Labeling Act of 
1939 was enacted by Congress for the 
expressed purpose of protecting 
producers, manufacturers, distributors 
and consumers from the unrevealed 
presence of substitutes and mixtures in 
spun, woven, knitted, felted or otherwise 
manufactured wool products, and for 
other purposes.' Basically, the Act 
required that each wool product contain 
a stamp, tag or label showing the fiber 
content and the name of the 
manufacturer or the name of someone in 
the line of distribution of that product.’ 

The Textile Fiber Products 
identification Act was enacted by 
Congress in 1958 with the expressed 
purpose of protecting producers and 
consumers against misbranding and 
false advertising of the fiber content of 
textile fiber products, and for other 
purposes.* like the Wool Act this Act 


' Pub L 6Sa 7tth Cong. 54 Slut, 1128 (1939). 15 

uscas 

*15U6.C6Sb 

•Pub. L 85-697. 72 SltL 1717 (1956), 1$ VS.C Ttt 
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baaically required each textile product 
to contain a stamp* tag or label showing 
the fiber content and the name of the 
manufacturer or someone In the line of 
distribution of the product/In addition, 
the Textile Act required that the label 
contain the name of the country of origin 
if the product was imported/ 

Under each of the Acts the Federal 
Trade Commission was authorized and 
directed to issue such rules and 
regulations as may be necessary for 
their administration and enfarcement/ 
Regulations under the Wool Act were 
first issued effective |uly 15.1941^ and 
regulations under the Textile Act were 
made effective March 3.1960/ 

On September 24,1984, amendments 
to both Acts were enacted to become 
effective 90 days thereafter, or on 
December 24.19a4/The Wool Act was 
amended to require imported products 
to be labeled with the country of origin. 
Both the Textile and Wool Acts were 
amended to require domestically 
manufactured products to be labeled 
with the country of origin. The Senate 
Committee, in a report on the legislation 
that liecame Public Law 98-417, stated 
that the objective of the legislation was 
to clarify and improve country of origin 
labeling requirements for textiles and to 
increase consumer awareness at the 
time of purchase. 

In addition to the amendments 
requiring the disclosure of the country of 
origin, both Acts were amended to 
require: 

(1) The country of origin disclosure to 
be placed in the neck of garments 
having necks, or for garments without 
necks, on a conspicuous spot on the 
inside or on the outside of the product; 

(2) All products to be separately 
labeled, except hosiery in a retail 
package; 

(3) All packages, in addition to the 
products, to be labeled unless the 
packaging is transparent and the 
individual product label can be seen 
through the package; and 

(4) Mail order catalogs and mail order 
promotional materials to disclose in the 
description of each textile and wool 
product whether the product is made in 
U.S.A,. imported or both.** 

On November 13.1964. the 
Commission published a notice of 
proposed rulemaking in the Federal 


•15 U AC 70b- 
•Id 

• 15 VS.C. osd and 15 U S C 70a. 

FR 5425 (1941). Atfo IS OK Part 30U 
•24 FR 4480 (1959) Aiao 1b CFR Part 30X 
•Tide Ul. PuU 1.95^17.95 Slot 1555(1954^ 
Kap 529. USIh Cons- 2d S«ta (IBM). 
"Sapfo. Notes 


Register containing alternative 
procedures for labeling domestic origin 
and questions relating to the 
alternatives. The public was asked to 
comment in writing by December 13. 
1984. In response to its request for 
comment, the Commission received 
approximately 71 comments and placed 
these on the public rulemaking record. 

//. The Amended Rules 

In this section each of the four major 
aspects of Pub. L 98^17. Le.. country of 
origin, location of the label, labeling of 
packaged products, and country of 
origin information in printed mail order 
advertising, is separately discussed. In 
each subsection, the discussion begins 
with a description of the statutory 
changes to the Textile and Wool Acts. 
The discussion then turns to the 
proposals and questions raised by the 
Commission regarding how to 
implement the changes. Next, the major 
relevant comments on the issues are 
discussed. The discussion concludes 
with an explanation of the regulatory 
provision adopted by the Commission. 

A. Country of Origin 

Prior to the passage of Pub. L 98-^17, 
the disclosure of the country of origin of 
imported goods was mandated only for 
goods covered under the Textile Act** 
For imported goods covered under the 
Wool Act. the Commission had required 
the disclosure of foreign origin under 
Section 5 of the FTC Act.** Under 
Section 5, the Commission also had 
required disclosure of foreign origin for 
other imported products such as 
machinery.'* Additionally, the 
Commission had advised importers that 
a product partially made in a foreign 
country and partially made in the U.S.A. 
most have a label disclosing that the 
product was made in the U.S.A and that 
it contained imported components. ** 
Prior to the enactment of Pub. L 96-417 
there was no requirement to disclose the 
country of origin of goods made entirely 
in the United States, although this 
information could be volimtaHly 
disclosed. *^ 

1. Origin of imported Products, Pub. L 
98-417 amends the Wool Act to require 
the disclosure of country of origin on 
labels for imported wool products. ** As 


^ **49 FR 44913 (1954). 

** 10 CFR 501^3(1654). 

*• 15 CFR 30(L23(c) (1954). (mc note foDowring lliU 
•ecUon). 

•*S«r 15 CFR 15221. 

••Sm 15CFR U283 and tS 507 (1954). 

15 CFR 15.215 and 1S3»(1954| 

'•Supra. Soie 9 at mpcIiob 304. 


a result, the Wool Act’s country of origin 
disclosure requirement now parallels the 
requirement under the Textile Act for 
labeling imported products with the 
country of origin.**The U.S. Customs 
Service (Customs) of the U.S. 

Department of Treasury administers twro 
Acts that also require all imported 
textile and %vool products to be labeled 
with the country of origin.*®Under those 
Acts, a single country of origin is used 
for the purpose of assessing tariffs, 
enforcing quotas and marking the 
products. In the past, regulations under 
the Textile Act have paralleled the 
regulations issued by Customs.** 

These final regulations do not change 
current requirements under the Textile 
Act for disclosing the country of origin 
of imported gooas.**The regulations 
under the Wool Act for imported wool 
products have been drafted to 
implement this statutory amendment to 
this Act and to parallel the regulations 
under the Textile Act.** Some of the 
comments on these regulations 
requested that the Commission adopt a 
policy statement that the regulatory 
scheme under the Textile and Wool 
Acta with respect to country of origin on 
imported products is intended to be 
consistent with Customs regulations.** 
Other comments requested that the 
Commission confirm that the amended 
rules will not affect the labeling of *’807” 
materials.**To the maximum extent 
consistent with the legislative intent, the 
Commission intends the final 
regulations for the disclosure of the 
country of origin of imported textile and 
wool products, including those under the 
807 program, to be construed in a 
manner consistent with Customs 
regulations, •• 

2. Origin of domestic products. Pub. L 
98-417 amends both the Textile and 
Wool Acts to mandate, for the first time, 
the disclosure of the country of origin for 
domestic products. The Senate 
Committee Report on the legislation that 
eventually be<^roe Pub. L 96-417 states 
that the amendment adding a 
requirement for country of origin for 


••15 U-S-C-TOb^ 

•T^rtlf Act ol 1930.19 S5 and Aanoiltuw 
Ad of 19SS. 7 U.S.C 1554. 

*' CompMtt 19 CFR Part 134 (1954) and 15 CFR 
30343 (1954) 

•15CFR30S43 (1954). 

**Se« 4 30O2S« M aroanded. 

••FTC Public Rifcord 204-17-1. Coounenta. Pagta 
119.125.242 311. 

*• ‘ROT’ malartalt are lextiU or wool products 
aftesnblcd and sewn lofather in ■ foreign country of 
component* that came from the United Stales. Tbe 
Rmshed pitidiicts are given special tariff trvetoicnl 
under Item 50700 of ibe Tartff Schedules of the 
United Scales. 19 U,S.C 1202. 

••See 19 CFR Perl 134 end 19 CFR 10 
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domestic products is intended to be 
consistent with current FTC country of 
origin labeling requirements.^^ 

The Commission's proposed 
regulations implementing this statutory 
amendment codified FTC advisory 
opinions. The proposed regulations 
required: (1) Items entirely made in the 
U.S.A. to be labeled with "Made in 
USA": (2) items made in the U.S.A. using 
imported materials to be labeled with 
that fact. e g.. "Made in U.S.A. of fabric 

from-and (3) items made 

partially in a foreign countr>' and 
partially in the U.$.A. to disclose those 
facts, e.g.. "Assembled and sewn in 
U.S.A. of components made in 

-ITie Commission also 

published an altcmativo set of proposed 
regulations and posed several questions 
concerning these alternatives.’* 
Comments on the proposed 
regulations and the altematives that two 
of the principal sponsors of the Bill 
submitted, emphasized that the Senate 
Committee Report language stated that 
the amendments were intended to be 
consistent with existing FTC country of 
origin labeling requirements. The 
comments also pointed out that advisory 
opinions issued by the Commission in 
the past have required products of 
mixed domestic and foreign origin to 
specify that the product was made in the 
United States of imported materials. The 
comment further stated that the intent of 
Congress to codify existing Commission 
precedent in determining appropriate 
labeling requirements was also 
articulated in the hearings conducted by 
the House Committee.** 

Several other comments proposed that 
the Commission's regulations adopt the 
substantial transformation test which 
was proposed by the Commission as an 
alternative regulation and is used by 
Customs for determining a single 
country of origin for an imported 
product.*® Still other comments favored 
using the proposed alternative 
"Principally made in the USA" which 
was another of the proposed 
alternatives published for comment* ‘ 
However, other comments noted that 
such a statement would be vague and 
uninformative. The comments also noted 
that a proposed test for determining 
where the product was principally 
made. i.e.« where more then 50% of the 
value was added, would be difficult to 
use.** 


** Supra. Nuir 10 at tectlofi Z 
••Supra. Nola 12 al page 44917. 

••Supra. Nula 24 al pagr 54. 

** Supra. Note 24 al pagat 34.37.41.47. SS. 183, 
2n7.2!9l30S 

•• Supra. Note 24 al pafoe 12S. 17a 202.274. 27a 
>• Supra. Note 24 at page* 118.27Z 2sa 303- 


Comments filed by the American 
Fiber Textile Apparel Coalition 
(AFTAC) recommended that the 
regulations modify existing precedent 
slightly, by requiring only a statement of 
origin such as "Made in USA of 
imported cloth."** Several other 
comments olso favored a simplified 
disclosure, stating that disclosing the 
identity of the individual countries, in 
which imported components of 
American made goods originated, would 
entail substantial additional costs to 
maintain and properly dispense large 
inventories of labels.** Similarly, the 
comment from two of the principal 
sponsors of the legislation stated the use 
of "imported" for goods of mixed origin 
would not be inconsistent with 
Congressional iptent and would 
preser\'e the basic goal of the Act Their 
comment recommended adoption of the 
"Made in USA of imported fabric" 
approach.** 

Other comments addressed the 
Commission's discussion regarding how 
far back in the manufacturing process 
the Commission would look to 
determine whether goods made in the 
United States contain foreign 
components. In the propos^ regulations 
the Commission stated that it would 
look at where the cloth or yam used in 
the manufacturing process was made.** 
Some comments recommended that this 
standard be clarified to indicate that 
each manufacturer would only have to 
look back one step to determine the 
country of origin, e.g.. yam 
manufacturers would look to the fiber 
source, cloth manufacturers to the yam 
source, and garment manufacturers to 
the cloth dr yam source.*’ 

Another group of comments 
addressed the question raised in the 
proposed regulations, regarding whether 
items excluded by Section 12 of the 
Textile Act. such as trim, thread and 
linings for structural purposes, should be 
excluded when determining the origin of 
goods.** The comment filed by two of 
the principal sponsors of this legislation 
noted that the Senate Report stated that 
the labeling provisions of the legislation 
do not apply to goods not covered by the 
Textile Act. The comment then stated 
that given this language, these excluded 
items should not be included in origin 
determinations.** The same treatment 


*• Supm. Note 24 el 311. 

•• Supfe. Nottf 24 el pegee IS. 34. 183. 242. 
•• Supre, Note 24 el peg* M. 

•* Supre. Note 1Z page 44914. 

•’ Supre. Note Z4 et pegee 242. 311. 3ia 
•• Supre. Not* 12 et quealkm 3. 

•• Supra. Note 24 al peg* 54. 


applies to items excluded under a 
similar exemption provision in the Wool 
Act*® 

Comments were also received from 
the United States Customs Ser\'ice 
concerning products partially made in a 
foreign country and partially made in 
the United States. Customs commented 
that its regulations may be Interpreted 
to require that the largest component or 
part of an unfinished product entering 
the United States be marked with the 
foreign country of origin in cases which 
Customs determines that substantial 
transformation had taken place 
abroad.*‘ Customs noted that its 
required label might conflict with the 
Commission's proposed label 
requirements. I.e.. Customs* label with a 
single country of origin based on 
substantial transformation compared to 
an FTC required label disclosing the 
foreign and domestic aspects of 
disclosure. 

After considering the comments, the 
statute, and the legislative history and 
intent, the Commission has decided to 
adopt final regulations under the Textile 
Act and Wool Act that provide for three 
different categories of domestic origin 
disclosures.** First, for products made 
entirely in the United States, the 
regulation provides that the words 
"Made in USA" or some other dear and 
equivalent term must he used. Thus, 
terms such as "Product of USA", 
"Grafted with pride in USA", 'Tailored 
in USA", "Manufactured In USA" 
"Made In New York. USA" and other 
equivalent markings arc acceptable.** 

Second, for products made in the 
United States using foreign materials, 
the regulation requires a disclosure that 
the pr^uct was. for example. "Made in 
USA of imported fabric," or equivalent 
terms. Finally, for products partially 
manufactured in the United States and 
partially manufactured in a foreign 
country, the regulation requires a 
disclosure that the product was. for 
example. "Sewn in USA of imported 
components" or a similar disclosure. 

For all the categories, the Commission 
is only requiring that the manufacturer 
go back one manufacturing step to 
determine origin. Thus, a manufacturer 
of yam would look back to the source of 
its fiber. A manufacturer of cloth would 
look back to the source of its yam and 
the garment manufacturer would look 
back to the source of the yam in 
garments that are knitted or to the 


•«i5U8Ceab(<i). 

•* Supra. Nolff 24 at page ISS. 

•• 8«a AioefuimanU | 30025# aad f 30333 

** Sea Amei^dmenta | 30Oiaa(at(2) ami 
I a03.33(a)(2). 
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source of the cloth. Additionally, in 
determining origin, materials that are 
othenvise excluded under the Acts do 
not have to be considered. 

For the last two categories of products 
(1.6^ those having both domestic and 
imported components or aspects of 
manufacturer to be disclos^). the 
regulation! permit the foreign 
components or manufacturing operation 
to be disclosed by using the general 
term imported or similar terms rather 
than specifying the foreign country or 
countries involved. 

Similarly, in the last two categoHea. if 
the country of origin disclosure required 
by the Customs Service appears in the 
neck of the product, that disclosure 
would also satisfy the Commission's 
requirement that the country of origin be 
disclosed in the neck of the product. 

B. Location of the Label 

The Textile and Wool Acts, as 
amended by Pub. L 98-417. now state 
that the required label roust be located 
in the inside neck of a garment that has 
a neck, midway between the shoulder 
seams.^ According to the legislative 
history, the purpose of this requirement 
is to standardize the location of this 
information.^ Other provisions of the 
existing regulations state that all 
information required to be disclosed by 
the Act must be disclosed in one place. 
The Commission proposed an amended 
regulation under eacn Act that 
mandated location of the label in the 
neck of garments with a neck midway 
between the shoulder seams. Under the 
proposed regulation labels for other 
garments would be located in a 
conspicuous spot on the inside or 
outside of the garment. 

Many comments noted that the center 
of the back of the neck was the common 
location for the brand label and that 
displacement of the brand label could 
cause a serious hardship on established 
sales practices.^ They suggested that 
the origin label be allowed to be located 
adjacent to the brand label. Other 
comments stated that requiring all the 
Information to be placed in the neck 
also could cause that area to be 
crowded or be unsightlyThe 
comments suggested permitting the 
information to be separated, i.e., 
allowing the country of origin to be 
disclosed in the alone as long as 
the other required Information, e.g.. fiber 


** Supn, N'oto a At leciion 303 and MCboa 30S 
**Supra. Sola 10 at Section 4. 

See TO CFK 30010 Mod 30310 {\ 9 % 5 \ 

*'4S FK 44013.44010. 44S1A HW) 

**Supra. Note 24 at pagei 2a 80. 02. U3. 

**Supra. Note 24 ei pasee 49^ 47.85 110.128.1S2. 
103. 237. 311. 


content and name of the company or 
RN. was located elsewhere on the 
garment. 

Comments submitted by two of the 
principal sponsors of the legislation 
indicated the underlying goal of the 
location requirement was to standardize 
the location of the country of origin 
disclosure so that consumers could find 
the information quickly and easily. The 
comment further stated that to the 
extent the location requirement would 
displace other label information, the 
legislation's goal would be satisfied if 
the origin laM was placed immediately 
next to the other label as long as it was 
conspicuous to the consumer. 

On the basis of the information 
provided by aU the comments, the 
Commission has added two provisos to 
the final regulations requiring the 
country of origin information to be 
disclosed on a label on the inside center 
of the neck. The first proviso permits the 
required disclosures of origin, fiber 
content, and name of the manufacturer 
or RN to be placed in close proximity to 
a label such as a brand label already 
affixed to the inside center of the neck, 
providing the required lable remains 
conspicuous to the consumer. This 
means that the required label should not 
be placed so far from the center of the 
neck that it can not be seen as readily 
as the label in the center neck position. 
This approach is also consistent with 
the Customs Service requirement that 
origin information be placed in the 
immediate area of the neck. 

A second proviso allows the 
manufacturer to pul all the required 
information. i.e.. origin, fiber content, 
name or RN of the manufacturer, on a 
hang tag or a label attached to a 
conspicuous place on the inside or 
outside of the garment, provided a label 
with country of origin appears on the 
inside neck either in the center or just 
adiacent to the center label. Thus, the 
Congressional purpose of providing a 
standard location for the country of 
origin is preserved, the crowding of 
other information in the neck area is 
alleviated, and the pre*exi8ting 
requirement that all required 
information appear on the label 
together, is retained.*' 

C. Labeling Packaged Products 

Prior to the amendments, the Textile 
Act provided that a label was not 
required on products in a package if (1) 
the products were intended for sale to 
the ultimate consumer in such package. 
(2) the package had a label containing 


** Supra. Note 24 at pas# 54 
Set AnamdAurntt at | 300.6(b) and | 30315(b). 


Ihj^ required information regarding the 
products and (3) the information on the 
label was equally applicable to each 
product in the package.” Pub. L 98-417 
alters this provision to make it only 
applicable to hosiery products, but 
extends the exemption to hosiery under 
the Wool Act as well as the Textile Act. 

The Commission's proposed 
regulations implemented the amended 
statute by requiring that all products 
covered by the Textile and Wool Acts, 
except hosiery In a package as 
described above, bear the required 
label.” Further, as the amended Acts 
provide, the proposed regulations 
required any package of textile or wool 
pit^ucls intended for sale to the 
ultimate consumer to be labeled with 
the required information unlesa the 
information pertaining to the products 
can be clearly seen through the 
packaging.” 

Two comments stated that the term 
"package" as used in the proposed rules 
could be mistakenly interpreted to 
include shipping packages and the dust 
covers that are used to protect hanging 
garments until they are put on display 
by the retailer.” Another comment 
slated that table linens were commonly 
packaged with all information on the 
package or on a label that was slipped 
inside transparent packaging. The 
comment suggested that an exemption 
be granted from attaching a label to the 
prc^uct for this type of packaging.” 

The Commission's final amended 
regulations emphasize that the type of 
package that is required to be labeled is 
one %vhich is intended to remain 
unbroken and intact until sale to the 
ultimate consumer.” Thus, packaging or 
Kvrapping used only for shipping or 
delivering packages to consumers or 
packaging that is used as a protective 
cover until the product is put on display 
for retail sale is not the type required to 
be labeled. As to the suggestion that 
exemptions be granted for other types of 
packaging, the Commission notes that 
the Senate Committee report states that 
the Committee intended the exception to 
individual product labeling to apply only 
to hosiery.” 

D. Origin in Mall Order Catalogs and 
Promotional Materials 

Pub. L 98-417 amended both the 
Textile and Wool Acts to mandate that 


“ISU S CTOt. |«|. 

^ Supra. Note 9 at ^hon 302 and tectioo 905 

Supra. Nott 24 at paffn 210. 255 
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each description of a textile or wool 
product contained in a mail order 
catalog or in mail order promotional 
material must contain a clear and 
conspicuous statement that such product 
is processed or manufactured In the 
United States of America, or imported or 
both.** 

In addition to implementing this 
requirement, the Commission's proposed 
regulations included a definition of 
"mail order catalog" and "mall order 
promotional material," •The proposed 
regulations also permitted other words 
or phrases with the same meaning to be 
used in place of made in USA, imported 
or both.** Further, the Commission 
posed two questions concerning this 
requirement. First, whether the 
disclosure "Made in USA and imported" 
should be allowed for goods made in 
USA with imported materials, and for 
goods partially made in a foreign 
country and partially made in the 
U.S.A,“ Second, whether general 
disclaimers should be permitted as 
alternatives to putting a disclosure in 
the description of each product,** 

In response to the first question, a 
number of comments favored the use of 
"Made in USA and Imported" for goods 
made In the U.S.A. out of imported 
materials, and for goods partially made 
in the U.S.A. and partially made In a 
foreign country.** Comments from two of 
the principal sponsors of the legislation 
noted that using the term "Made in USA 
and Imported" to convey mixed origin 
may be confusing to consumers. The 
comment suggested that the Commission 
consider requiring a legend in each 
catalog to explain the meaning of the 
origin terms until consumers ^camo 
familiar with their meanings.** 

In rcbponse to the second question, a 
number of comments supported the use 
of general disclaimers.** Two comments, 
however, slated that the only way to 
transmit effectively the origin 
information of each product was to put 
it in each description.*’The comment of 
the two principal sponsors of the 
legislation noted that the statutory 
language expressly requires the origin 
disclosure to be in each product 
description that the Icgi^ative history 


••Supm. Note 9 at oectlon 303 and tectloo 30S 
•"Supm. Note U at papa 44919 and 449ia 
•* Supra. Note 12 at papr 44917 and 449ia 
** Supra. Note U at papa 444ns 
•Id 

•84ipra. Note 24 at papaa 170. SIS 

** Supra. Nola 24. at papa 94. 

•Supra. Not# 24 at pagoa 00,01. 133.17a 190. 2ia 
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•Supra. Note 24 at papaa lia 31S. 


supporting this requirement Is very 
clear. •• 

Finally, two comments suggested 
clarifying the definitons of "mail order 
catalog" and "mail order promotional 
material" to make clear that a general 
advertisement does not foil within the 
Act simply because some consumer may 
make purchases by telephone from the 
store placing the advertisement.** 

The Commission's Bnal regulations 
containing definitions of the terms "mail 
order catalog" and "mail order 
promotional material" have been 
clarified to indicate that the statute and 
regulations cover advertising that 
solicits the retail buyer to purchase a 
product by telephone, mail or some 
other similar method without Hrst 
examining that product.’®Tho 
requirement to disclose the origin of the 
product does not apply to regular 
advertising that is used solely to attract 
the retail buyer to the store to purchase 
the product. Additionally, the definitions 
now make clear that the requirement to 
disclose origin information in mail order 
advertising applies only to printed 
advertising that is going to retail 
consumers. The requirement does not 
apply to advertising by manufacturers or 
wholesalers that is meant only for 
retailers. 

The final regulations also implement 
the statutory requirement that each 
description contain a clear and 
conspicuous statement that the product 
was made in the U.Sj\.. Import^ or 
both.’* Although general disclosures of 
the origin of all products in the mail 
order catalog or any part thereof are 
permissible, such general statements or 
disclaimers do not satisfy the 
requirements of the Act or the 
regulations. The regulations also provide 
that words or phrases other than "Made 
in USA" or "Imported" may be used 
provided they have the same meaning. 
Further, the regulations also indicate 
that the origin statement used in mail 
order materials must be consistent with 
the origin labeling on the product being 
advertised. For example, a product 
labeled "Made In USA of Imported 
fabric" could be advertised as "Made in 
USA and imported." "Made in USA of 
imported fabric". Made in USA of (X 
Country) fabric" or by other words of 
similar meaning; but "Made in USA" 
alone would be inconsistent and 
therefore prohibited. 

Because the required disclosures in 
each product desenption are extremely 
short and not necessarily self* 


•Supra. Not# 24 at p«8#ft 94, 34S, 

•Supra. Noit 24 at page# 191.193. 
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explanatory, it is impoitant that the 
permitted terms be used in a clear and 
consistent manner. For example. "Made 
in USA and Imported" should be used to 
indicate partial manufacture in USA and 
partial manufacture In a foreign country, 
while ‘'Made in USA or Imported" 
should be used to reflect that a product 
was being obtained both from a 
domestic source and a foreign source. 

To assist consumers, particularly at the 
outset, the Commission strongly 
encourages mail order advertisers to 
include a legend in their advertising 
explaining die meaning of their countiy 
of origin disclosures. 

E. Other Rule Changes 

A few minor changes to other 
regulations under both the Wool and 
Textile Acts were necessary to ensure 
all regulations correspond with the 
requirements of the amendments to 
these Acts, These minor changes are 
briefly explained below. 

1. Wool Act § 300,3 and TexUle Act 
§303,16, Each of these sections lists the 
required information that must appear 
on the label, e.g.. fiber content, name or 
RN of the manufacturer, and in the case 
of the Textile Act. origin of imported 
products. In addition to the information 
previously required, the fmal regulations 
now list the origin of domestic products, 
for the Textile Act, and origin of 
imported and domestic products under 
the Wool Act as required information. 

2. Woo! Act §300,5 and Textile Act 
§303,25, Subsection (a) of each of these 
regulations now makes it clear that 
every product, whether packaged or 
unpackaged. must have a label bearing 
the required information. The exemption 
for hosiery under certain packaging 
conditions is contained In subsection (c) 
of each rule. 

3. Wool Act § 300,10, This rule 
contains an example of the information 
the Act requires to be disclosed. Until 
now, the Wool Act did not require 
disclosure of the country of origin. 
Therefore, the country of origin 
disclosure has been added to the 
example in this rule. 

111. Regulatory Flexibility Act 

In publishing the proposed 
amendments, the Commission 
determined that the provisions of the 
Re^Ialory Flexibility Act’* requiring an 
initial regulatory analysis were not 
applicable to the amendments because 
the regulations do not appear to have a 
significant economic impact on a 
substantial number of small entities.” 


’*5llS,Ce03,C04. 
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The Commission noted that the 
economic costs are primarily statutorily 
imposed and the Commission's 
amendments impose few. if any. 
independent additional costs. In light of 
the above, it was certified under the 
provisions of section 3 of the Regulatory 
Flexibility Act^* that the proposed 
regulations would not have a significant 
economic impact on a substantial 
number of small entities. 

The Commission requested comments 
on the effects of these amendments and 
asked for numerical estimates if the 
amendments were believed to affect 
costs, profitability, competitiveness, or 
employment in small entities. The 
comments, however, appear to address 
the compliance obligations that have 
been statutorily, rather than 
administratively, imposed, noting 
generally that compliance could be 
burdensome. On the basis of all the 
information before it. the Commission 
has determined the final regulations will 
not have a significant economic impact 
on a substantial number of small 
entities. Consequently, the Commission 
concludes that a final regulatory 
flexibility analysis is not required and 
has filed a certificate with the Small 
Business Administration to that effect. 

IV. Paperwork Reduction Act 

in the publication of the proposed 
amendments, the Commission noted that 
the amended rules contain provisions 
that constitute information collection 
Tf^quirements under the Paperwork 
Reduction Act.^‘Consequently, a 
supplement to existing clearances was 
submitted to the Office of Management 
and Budget^The supplement was 
approved by OMB on Decemeber 4. 
1984.^’ 

V. Effective Date 

Title 111 of Pub. L 98-417 amending the 
Textile and Wool Labeling Acts became 
effective on December 24.1984. 
Therefore, all textile and wool products 
covered by these Acts that enter 
production on or after December 24. 

1984 must be labeled in accordance with 
the amended Acts. All mail order 
catalogs and mail order promotional 
materials that arc prepared and sent to 
the printer on or after December 24.1984 
must contain the origin information as 
required by the amended Acts. 


’•sujac BostH 
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These amended regulations become 
effective on May 17.1985. They apply to 
all textile and wool products covered by 
the Acts that enter production on or 
after that date and all mail order 
catalogs and mail order promotional 
material prepared and sent to the printer 
on or after that date. 

List of Subjects 

16 CFR Part 300 

Labeling. Textile, Trade practices. 
Warranties, Wool. 

16 CFR Part 303 

Labeling. Textile. Trade practices. 

Accordingly, it is proposed that 
Chapter 1 of 16 CFR Part 300 be 
amended as follows: 

Authority: 15 U.S.C. 68 et Meq. and 15 U.S.C 
70 etseq. 

PART 300-RULES AND 
REGULATIONS UNDER THE WOOL 
ACT 

1. In S 300.1. paragraphs (g). (h) and (i) 
are added as follows: 

$300.1 Terms defined. 

• ♦ • • • 

(g) The term United States means the 
several States, the District of Columbia, 
and the territories and possessions of 
the United States. 

(h) The terms "mail order catalog" 
and "mail order promotional material" 
mean any printed materials used in the 
direct sale or direct offering for sale of 
wool products that are distributed or 
shown to ultimate consumers and solicit 
the ultimate consumers to purchase such 
wool products by mail, telephone or 
some other method without examining 
the actual product purchased. 

(i) The terms label labels, labeled, 
and labeling mean the stamp, tag. label, 
or other means of identification, or 
authorized substitute therefore, required 
to be on or affixed to wool products by 
the Act or Regulations and on which the 
information required is to appear. 

2. In $ 300.3 add paragraph (a)(4) as 
follows: 

$ 300.3 Required label Information. 

(a) • • • 

(4) The name of the country where the 
wool product was processed or 
manufactured. 

• • • * • 

3. Section 300.5 is revised to read as 
follows: 

$ 300.S Required label and method of 
affixing. 

(a) A label is required to be affixed to 
each wool product and, where required, 
to its package or container in a secure 


manner. Such label shall be conspicuous 
and shall be of such durability as to 
remain attached to the product and its 
package throughout any distribution, 
sale, resale and until sold and delivered 
to the ultimate consumer. 

(b) Each wool product with a neck 
must have the label affixed to the inside 
center of the neck midway between the 
shoulder sooms provided, however, that 
the required label may appear in close 
proximity to another label affixed to the 
inside center of the neck as long as the 
required label remains conspicuous to 
the consumer and, provided further, that 
if the country of origin is disclosed on a 
label affixed to the inside center of the 
neck or in close proximity, the label 
containing the country of origin, fiber 
content and RN or name of the company 
may appear in another conspicuous 
location on the inside or on the outside 
of the garment. All other wool products 
shall have the label affixed to a 
conspicuous spot on the inner side of the 
product or in a conspocuous place on 
the outside of the product. 

(c) In the case of ho8ier>' products, 
this section does not require affixing a 
label to each hosiery pr^uct contained 
in a package if, (1) such hosiery products 
are intend^ for sale to the ultimate 
consumer in such package. (2) such 
package has affixed to it a label bearing 
the required information for the hosiery 
products contained in the package, and 
(3) the information on the label affixed 
to the package is equally applicable to 
each wool product contained therein. 

4. In $ 300,10 paragraph (a) is revised 
to read as follows: 

$ 300.10 Amngsmsnt of label 
Information. 

(a) All items or parts of the 
information required to be shown and 
displayed in the label of the product, 
shall set forth consecutively and 
separately on the outer surface of the 
label, in immediate conjunction with 
each other, and in type or lettering 
plainly legible and conspicuous, and all 
parts of the required fiber content 
information shall appear in type or 
lettering of equal size and 
conspicuousness; such as for example: 

Distributed by: 

John Q. Doe Co. Inc.. 

New York. N Y. 

Made of 
80% WOOL 

40% RECYCLED WOOL 
EXCLUSIVE OF ORNAMFATATION 

Made in U.S A 

provided, however, that the required 
name or registered identification 
number may appear on the reverse side 
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of the label if it is plainly legible, 
conspicuous and accessible. On 
products as to which sectional 
disclosure is used, an additional non- 
deceptive label may be used showing 
the complete fiber content information 
with percentages as to a particular 
section or area of the product and 
specifying the section or area referred 
to. 

• • • • • 

5. Section 300.15 is revised to read as 
follows: 

§300.15 Labeling of contsinsfs or 
packaging of woo) products. 

When wool products are marketed 
and delivered in a package which is 
intended to remain unbroken and intact 
until after delivery to the ultimate 
consumer, each wool product in the 
package, except hosiery, and the 
package shall be labeled with the 
requir^ information. If the package Is 
transparent to the extent it allows for a 
clear reading of the required information 
on the woo) product, the package is not 
required to labeled. 

§300.25 [Amendsdi 

6. Section 300.25 is amended by 
removing the last four words in the title 
and removing paragraph (c) and the note 
that follows. 

7. Section 300.25a is added as follows: 

§ 300.26a Country urbsrs wool products 
are processed or manufactured. 

(a) In addition to the other 
information required by the Act and 
Regulations: 

(1) Each imported wool product shall 
be labeled %vith the name of the country 
where such Imported product was 
processed or manufactured: 

(2) Each wool product completely 
made in the United States of materials 
that were made in the United States 
shall be labeled using the term **Made In 
U.S.A.** or some other clear and 
equivalent teim. 

(3) Each wool product made in the 
United States, either in whole or part, of 
imported materials shall contain a label 
disclosing these facts: for example: 

"Made In USA of imported fabric** 
or 

"Knitted in USA of imported yam** and 

(4) Each wool product partially 
manufactured in a foreign country and 
partially manufactured in the United 
States shall contain on the label the 
following information: 

(i) The manufacturing process in the 
foreign country and in the USA: for 
example: 

"Imported cloth. Snished In USA**, 
or 


**Sewn in USA of imported components 
or 

**Made in (foreign country), finished in USA** 

(ii) When the U.S. Customs Service 
requires an origin label on the 
unfinished product, the manufacturing 
processes as required in paragraph 
(a)(4)(i) of this section or the name of the 
foreign country required by Customs, for 
example: 

**Made in (foreign counlryf* 

(b) For the purpose of determining 
whether a product should be marked 
under paragraphs (a) (2), (3), or (4) of 
this section, a manufacturer needs to 
consider the origin of only those 
materials that are covered under the Act 
and that are one step removed from that 
manufacturing process. For example, a 
yam manufacturer must identify fiber if 
it is Imported, a cloth manufacturer must 
identify imported yam and a household 
product manufacturer must identify 
imported cloth or imported yam for 
household products made directly boro 
yam, or Imported fiber used as filling for 
warmth. 

(c) The term country means the 
political entity known as a nation. 
Except for the United States, colonies, 
possessions or protectorates outside the 
boundaries of the mother country shall 
be considered separate countries, and 
the name thereof shall be deemed 
acceptable in designating the country 
where the wool pn^uct was processed 
or manufacUuod unless the Commission 
shall otherwise direct. 

(d) The coimtry where the imported 
wool product was principally made shall 
be considered to be the country where 
such wool product was processed or 
manufactured. Further work or material 
added to the wool product in another 
country must effect a basic change in 
form in order to render such other 
country the place where such wool 
product was processed or manufactured. 

(e) The English name of the country 
where the imported wool product was 
processed or manufactured shall be 
used. The adjectival form of the name of 
the country will be accepted os the 
name of the country where the wool 
product was processed or manufactured, 
provided the adjectival form of the name 
does not appear with such other words 
so as to refer to a kind of species of 
product. Variant spellings which clearly 
indicate the EngHii^ name of the 
country, such as Brasil for Brazil and 
Italie for Italy, are acceptable. 
Abbreviations which unmistakenly 
indicate the name of a country, such as 
GL Britain for Great Britain^ are 
acceptable. 

(f) Nothing in this Rule shall be 
construed as limiting in any way the 


information required to be disclosed on 
labels under the provisions of any Tariff 
Act of the United States or regulations 
prescribed by the Secretary of the 
Treasury. 

8. Section 3(XX2Sb is added as follows: 

§ 300J25b Country of origin In maU Ofdef 
advtflMng. 

When a wool product is advertised in 
any mail order catalog or mall order 
promotional material, the description of 
such product shall contain a clear and 
conspicuous statement that the product 
was either made in U.S.A., imported, or 
both. Other words or phrases with the 
same meaning may be used. The 
statement of origin required by this 
section shall not be inconsistent with 
the origin labeling of the product being 
advertised. 

PART 303—RULES AND 
REGULATIONS UNDER THE TEXTILE 
ACT 

1. In S 303.1. paragraph (u) is added as 
follows: 

§ 303.1 Terms cSefIned. 

• • • • • 

(u) Hie terms **maU order catalog*^ 
and **mail order promotional material'* 
mean any printed materials used in the 
direct sale oi direct offering for sale of 
textile products that are distributed or 
shown to ultimate consumers and solici: 
the ultimate consumers to purchase such 
textile products by mall, telephone or 
some other method without examining 
the actual product purchased. 

2. Section 303.15 is revised to read as 
follows: 

§303.15 Required label and method of 
affixing. 

(a) A label is required to be affixed to 
each textile product and, where 
required, to its package or container in a 
secure manner. Such label shall be 
conspicuous and shall be of such 
durability as to remain attached to the 
product and its package throughout any 
distribution, sale, resale and until sold 
and delivered to the ultimate consumer 

(b) Each textile fiber product with a 
neck must have the label affixed to the 
inside center of the nock midway 
between the shoulder seams provided 
however, that the required label may 
appear in dose proximity to another 
la^l affixed to the inside center of the 
neck as long as the required label 
remains conspicuous to the consumer 
and, provided further, that If the country 
of origin is disclosed on a label affixed 
to the inside center of the neck or In 
close proximity, the label containing ths 
country of origin, fiber content, and RN 
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or name of the company may appear in 
another conaplcnoui location on the 
inside or on the outside of the garment. 
All other textile products shall have the 
label affixed to a conspicuous spot on 
the inner side of the product or in a 
conspicuous place on the outside of the 
product. 

(c) In the case of hosiery products, 
this section shall not be construed as 
requiring the afTixing of a label to each 
hosiery product contained in a package 
if, (1) such hosiery products are intended 
for sale to the ultimate consumer in such 
package. (2) such package has affixed to 
it a lal^l bearing the required 
information for the hosiery products 
contained in the package, and (3) the 
information on the label affixed to the 
package is equally applicable to each 
textile fiber product contained therein. 

3. In S 303.16. paragraph (a)(3) is 
revised to read as follows: 

} 303.16 Arrangement and disclosore of 
information on labels. 

(a) • • • 

(3) The name of the country where 
such product was processed or 
nianufactured as provided for in Rule 33. 

• • • • • 

4. Section 303.28 is revised to read as 
follows: 

} 303.26 Products contained In packagaa. 

When textile products are marketed 
and delivered in a package which is 
intended to remain unbroken and intact 
until after delivery to the utlimate 
consumer, each textile product in the 
package, except hosiery, and the 
package shall be labeled with the 
requir^ infonpation. If the package is 
transparent to the extent it allows for a 
clear reading of the required information 
on the textile product the package is not 
required to be labeled. 

5. In § 303.33, paragraph (a) is revised, 
paragraphs (b) through (e) are 
redesignated (c) through (f). a new 
para^ph (b) is added, and newly 
redesignated paragraph (c) is revised to 
rsad as follows: 

1303.33 Country whara textila fibar 
ixoclucta ara procasaad or manufacturad. 

(a) In addition to the other 
information required by the Act and 
{Regulations: 

(1) Each imported textile fiber product 
•hail be^ labeled with the name of the 
country'where such imported product 
^as processed or manufactured: 

(2) Each textile fiber product 
completely made in the United States of 
nvaterials that were made in the United 
States shall be labeled using the term 
^Made in U.S.A.** or some other clear 
and equivalent term. 


(3) Each textile fiber product made in 
the United States, either in whole or 
part, of imported materials shall contain 
a label disclosing these facts; for 
example: 

‘'Made in USA of impoiied fabric'* 
or 

"Knitted in USA of imported yam" and 

(4) Each textile product partially 
manufactured in a foreign country and 
partially manufactured in the United 
States shall contain on the label the 
following information: 

(i) The manufacturing process in the 
foreign country and in the USA: for 
example: 

"Imported cloth. ftiUBhed in USA", 
or 

"Sewn In USA of imported componenU". 
or 

"Made In (foreign country), finished in USA" 

(ii) When the U.S. Customs Service 
requires an origin label on the 
unhnished product, the manufacturing 
processes as required in paragraph 
(a)(4](i) of this section or the name of the 
foreign country required by Customs, for 
example: 

"Made in (foreign country)" 

(b) For the purpose of determining 
whether a product should be marked 
under paragraphs (a) (2). (3), or ( 4 ) of 
this section, a manufacturer needs to 
consider the origin of only those 
materials that are covered under the Act 
and that are one step removed from that 
manufacturing process. For example, a 
yam manufacturer must identify fiber if 
it is imported, a cloth manufacturer must 
identify imported yam and a household 
product manufacturer must identify 
imported cloth or imported yam for 
household products made directly from 
yam. or imported fiber used as filling for 
warmth. 

(c) The term country means the 
political entity known as a nation. 

Except for the United States, colonies, 
possessions or protectorates outside the 
boundaries of the mother country shall 
be considered separate countries, and 
the name thereof shall be deemed 
acceptable in designating the country 
where the textile fiber product was 
processed or manufactured unless the 
Commission shall otherwise direct. 

• • • • • 

6. Section 303.34 is revised to read as 
follows: 

S 303.34 Country of origin In mall order 
advertlalng. 

When a textile fiber product is 
advertised In any mail order catalog or 
mail order promotional material, the 
description of such product shall contain 


a clear and conspicuous statement that 
the product was either made in U.S.A.. 
imported, or both. Other words or 
phrases with the same meaning may be 
used. The statement of origin required 
by this section shall not be inconsistent 
with the origin labeling of the product 
being advertised. 

Dated: April 12,1963. 

By direction of the Commission. 

Betijamin I. Berman. 

Acting Secretary. 

IFR Doc. 85-9282 Filed 4-1S-65:10.46 am] 
StUJNO COOC S7S0^t4l 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 444 and 448 

(Docket No. 80N-0012; DESI Nos. 8924 and 
106261 

Oligosaccharide and Peptide Antibiotic 
Drugs 

agency: Food and Drug Administration. 
HHS. 

ACTION: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
antibiotic drug regulations by (1) 
revising monographs to provide public 
standards for two combination 
antiinfective dermatological products by 
increasing the minimal levels of 
bacitracin and polymyxin B. deleting 
neomycin sulfate, and providing for 
over'the'Counter use. and (2) adding 
new monographs to provide public 
standards for two additional 
combination dermatological products 
that heretofore have been released 
pending a final determination of 
effectiveness. The products were subject 
to the Drug Efficacy Study 
Implementation (DESI) program: 
reformulations covered by these public 
standards have been found to be 
effective. 

DATES: Effective April 17.1985; 
comments, notice of participation, and 
requests for hearing by May 17.1985; 
data, information, and analyses to 
justify a hearing by June 17.1965. 

ADDRESS: Written comments to the 
Dockets Management Branch (UFA- 
305), Food and Drug Administration. Rm. 
4-62, 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACr. 
Joan EckerL Center for Drugs and 
Biologies (HFN-615), Food and Drug 
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Administration. 5600 Fishers Lane. 
Rockville. MD 20B57, 301-44:^290. 
supplementahy information: In a 
notice published elsewhere in this issue 
of the Federal Register. FDA is 
announcing the effectiveness 
classification and marketing conditions 
for a reformulation of one prescription 
antiinfecti ve/corticosteroid 
dermatological product (DESI10626). In 
another notice to be published in the 
near future, FDA is withdrawing 
approval of three prescription topical 
antiinfcctive products (DESI 8924). The 
three prescription products have been 
reformulated and will continue to be 
marketed for over-the*counter (OTC) 
use. As part of these actions, the agency 
is. in this final rule, amending the 
antibiotic drug regulations Parts 444 and 
446 (21 CFR Parts 444 and 446] to 
provide accepted standards for these 
four reformulated products. 

L Three Reformulations for OTC Use 

The product described in one of the 
new monographs in this document. 

S 444.5421, is a reformulation of a cream 
product that originally contained 
neomycin culfate, polymyxin B sulfate, a 
gramicidin. The products described in 
the revisions for 9S 446JS13d and 
446.513e are reformulations of aerosol 
and powder products that originally 
contained neomycin sulfate. pol>myxia 
D sulfate, and bacitracin zinc. The 
original formulations of these three 
pn^ucts. marketed for prescription use. 
were initially classified in 1972 as 
possibly effective, along with other 
topical antiinfective products evaluated 
In the DESI program (37 FR11281; June 
6,1972). The products were aUowed to 
remain on the market while data 
submitted for the ongoing review of 
OTC drugs were evaluated. 

On July 9.1982. FDA published a 
notice of proposed rulemaking to 
establish conditions under which OTC 
topical first aid antibiotic drug products 
are generally recognixed as safe and 
effective and not misbranded (47 FR 
29986). Based on recommendations of 
the Advisory Review Panel on OTC 
Topical Antimicrobial II Drug Products 
and on public comments and additional 
data, the agency concluded that oerlaln 
antibiotics can be used safely and 
effectively, without a prescription, as 
first aid to help prevent infection in 
minor cuts, scrapes, and bums. 

In the July 9.1982 notice. FDA 
specified concentrations considered 
acceptable for the first aid antibiotic 
ingredients, including neomycin suUate. 
bacitracin and bacitracin zinc, and 
polymyxin B sulfate. The agency 
proposed that two or three of the listed 


active Ingredients may be combined 
provided the combination meets certain 
conditions. FDA also proposed labeling 
for such OTC *'firat aid antibiotics.** 

The products described in the new 
monograph S 444.5421 and in the 
revisions for §§ 448.513d and 448.513e 
meet the requirements for OTC topical 
first aid antibiotics that were proposed 
in the July 0.1962 notice. The 
concentrations of the antibiotic 
ingredients are revised in accordanoe 
with specifications for topical 
antimicrobial drug products for OTC use 
(proposed i 333.110). Gramicidin is not 
included in the combination described 
in S 444.5421 because there is 
insufficient evidence for its safety and 
effectiveness, either alone or In 
combination. Neomycin sulfate is 
removed from the aerosol and topical 
powder combinations described in 
existing ($ 448.513d and 446.513e 
because of concerns about the safety of 
administering neomycin in these dosage 
forms over extensive bums or wounds, 
and because of the lack of evidence of 
their effectiveness. Approval of the 
previously marketed prescription 
formulations of these three products will 
be withdrawn in a future notice. 

II. A Reformulation for Prescriptioo Use 

The prescription product described in 
the other new monograph. } 444.542k. is 
a reformulation of a cream product that 
originally contained neomycin sulfate, 
polymyxin B sulfate, gramicidin, and 
hydrocortisone. The original formulation 
was initially classified in the 1972 DESI 
notice as possibly effective (37 FR 12856; 
June 2a 1972). On March 26.1984. FDA 
reclassified certain topical antiinfective 
combination drugs containing neomycin 
sulfate and a corticosteroid as effective 
for treatment of corticosteroid- 
responsive dermatoses (49 FR 11688). In 
a notice published in the Federal 
Register of May 4.1064. the 
reclassification was extended to an 
ointment product containing neomycin 
sulfate, bacitracin zinc, polymyxin B 
sulfate, and hydrocortisone on the 
ground that the additional antibiotics 
broaden the antimicrobial spectrum 
with little, if any. increase in risk (49 FR 
19147). Reformulating the combination 
cream product by removing gramicidin 
permits FDA to reclassify it as effective 
on the same basis as the combination 
ointment product. That reclassification 
is published elsewhere in this issue of 
the Federal Register. 

III. Amendments to the Antibiotic Drug 
Regulations 

Th e age ncy has determined pursuant 
to 21 CFR 2S.24(b](22) (proposed 
December 11.1979; 44 FR 71742) that this 


action is of a type that does not 
individually or comulatively have a 
significant impact on the human 
environment Therefore, neither an 
environmental assessment nor an 
environmental Impact statement is 
required. 

List of Subjects 

27 CFR Part 444 

Antibiotics (oligosaccharide). 

27 CFR Part 44S 

Antibiotics (peptide). 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 507,59 
Stat. 463, as amended (21 U.S.C. 357)) 
and under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10), Chapter I of Title 21 of the 
Code of Federal Regulations is amended 
in Parts 444 and 448 as follows: 

PART 44A-OLIQOSACCHAR1DE 
ANTIBIOTIC DRUGS 

1. By adding new { 444.542k to read at 
follows: 

{ 444.542k Neomycin sulfata-polyfnyxin 6 
•ulfste-hydrocortlsooa acetate cream. 

(a) Requirements for certification —(1) 
Standards of identity, strength, quality, 
and purity. Neomycin sulfate-poJymyxi.n 
B sulfate-hydrocoiliBone acetate cream 
contains, in each gram, neomycin sulfate 
equivalent to milligrams of 
neomycin, polymyxin B sulfate 
equivalent to 10.000 units of polymyxin 
B, and 5.0 milligrams of hydnxx>rtisone 
acetate in a suitable and harmless 
vehicle. Its neomycin sulfate content is 
satisfactory if it is not less than 00 
percent and not more than 130 percent 
of the number of milligrams of neomycin 
that it is represented to contain. Its I 
polymyxin B sulfate content is 
satisfactory if it is not less than 90 
percent and not more than 130 percent 
of the number of units of polymyxin B 
that it is represented to contain. The 
neomycin sulfate used conforms to the 
standards prescribed by { 444.42(a)(1). 
The polymyxin B sulfate used co^ormi 
to the standards prescribed by 
I 448.30(a)(1) of this chapter. 

(2) Labeling. It shall be labeled in 

accordance with the requirements of I 
S 432.5 of this chapter. I 

(3) Requests for certification; sample I 

In addition to the requirements of I 
S 431.1 of this chapter, each such requedj 
shall contain: I 

(i) Results of tests and assays on: I 

(o) The neomydn sulfate used in I 
m^ing the batch for potency, loss on I 
drying. pH and identify. I 
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The pol>^myxin B sulfate used in 
making the batch for potency, loss on 
drying, pH. and identity. 

(c) The batch for neomycin content 
and polymyxin B content 

(iij Samples, if required by the 
Director, Center for Drugs and Biologies; 

(a) The neomycin sulfate used in 
making the batch: 10 packages, each 
containing approximately 300 
milligrams. 

(6) The polymyxin B sulfate used in 
makii^ the batch: 10 packages, each 
containing approximately 300 
miUigrams. 

(c) The batch: A minimum of 6 
immediate containers. 

(b) Tests and methods of assay: 
potency~-{\) Neomycin content Proceed 
as directed in { 436.105 of this chapter, 
preparing the sample for assay as 
follows: Transfer an accurately weighed 
representative portion of the sample Into 
a high-speed glass blender jar 
containing 1.0 milliliter polysorbate 60 
and sufficient 0.1 M potassium 
phosphate buffer, pH 8.0 (solution 3). to 
obtain a stock solution of convenient 
concentration. Blend for 3 to 5 minutes. 
Dilute an aliquot of the stock solution 
with solution 3 to the reference 
concentration of 1.0 microgram of 
neomycin per milliliter (estimated). 

(2) Polymyxin B content Proceed as 
directed in i 436.105 of this chapter, 
except add to each concentration of the 
polymyxin B standard response line a 
quantity of neoroydn to yield the same 
concentration of neomydn as that 
present when the sample is diluted to 
contain 10 units of polymyxin B per 
milliliter. Prepare the sample for assay 
as follows: Transfer an acctirately 
weighed representative portion of the 
sample into a high-speed glass blender 
jar containing 1.0 milliliter polysorbate 
80 and sufficient 10 percent potassium 
phosphate buBer. pH 6.0 (solution 6), to 
obtain a stock solution of convenient 
concentration. Blend for 3 to 5 minutes. 
Dilute an aliquot of the stock solution 
with solution 6 to the reference 
concentration of 10 units of polymyxin B 
per milliliter (estimated). 

2. By adding new S 444.5421 to read as 
follows: 

i 444.5421 Neomycin sutfata-polymyxin B 
iuHata cream. 

(a) Requirements for certification —(1) 
Standards of identity, strength, quality, 
^nd purity. Neomycin sulfate-polymyxin 
B Kulfate cream Is a cream containing, in 
each gram, neomydn sulfate equivalent 
to 3.5 milligrams of neomycin and 
polymyxin B sulfate equivalent to 10.000 
twits of polymyxin B in a suitable and 
harmless vehicle. Its neomycin sulfate 
content is satisfactory if it is not less 


than 90 percent and not more than 130 
percent of the number of milligrams of 
neomycin that it is represented to 
contain. Its polymyxin B sulfate content 
is satisfactory if it is not less than 00 
percent and not more than 130 percent 
of the number of units of polymyxin B 
that it is represented to contain. The 
neomycin sulfate used conforms to the 
standards prescribed by § 444.42(a)(1). 
The polymyxin B sulfate used conforms 
to the standards prescribed by 
S 44&30(a]{l) of this chapter. 

(2) Laheiing-^i) On the label of the 
immediate container and on the outside 
wrapper or container, if any: 

(a) The batch mark; 

(6) The name and quantity of each 
active ingredient contained in the drug: 
and 

(c) An expiration date that conforms 
to the requirements prescribed by 
i 432.5(a)(3) of this chapter. 

(ii) Gin the label of the immediate 
container or other labeling attached to 
or within the package, adequate 
directions under w^di the layman can 
use the drug safely and efficaciously. 

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of { 431.1 of this chapter, 
each such request shall contain: 

(i) Results of tests and assays on: 

(o) The neomycin sulfate used in 
making the bat^ for potency, loss on 
drying, pH and identity. 

(^) The polymyxin B sulfate used in 
making the batch for potency, loss on 
drying. pH and identity. 

(c) The batch for neomycin content 
and polymyxin B content. 

(iij Samples, if required by the 
Direclor. Center for Drugs and Biologies: 

(o) The neomycin sulfate used in 
making the bat^ 10 packages, each 
containing approximately 300 
milligrams. 

(b) The polymyxin B sulfate used in 
making the batch; 10 packages, each 
containing approximately 300 
milligrams. 

(cj The batch: A minimum of six 
immediate containers. 

(b) Tests and methods of assay; 
potency—(1) Neomycin content Proceed 
as directed in S 436.105 of this chapter, 
preparing the sample for assay as 
follows: Transfer an accurately weighed 
representative portion of the sample into 
a high-speed glass blender jar 
containing 1*0 milliliter polysorbate 80 
and sufficient 0.1 Af potassium 
phosphate buffer, pH ao (solution 3). to 
obtain a stock solution of convenient 
concentration. Blend for 3 to 5 minutes. 
Dilute an aliquot of the stock solution 
with solution 3 to the reference 
concentration of li) microgram of 
neomydn per milliliter (estimated). 


(2), A>/yi7iyx//i B content Proceed as 
directed in § 43ai05 of this chapter, 
except add to each concentration of the 
polymyxin B standard response line a 
quantity of neomycin to yield the same 
concentration of neomycin as that 
present when the sample is diluted to 
contain 10 units of polymyxin B per 
milliliter. Prepare the sample for assay 
as follows: Transfer an accurately 
weighed portion of the sample into a 
high-spe^ glass blender jar containing 
1.0 milliliter polysorbate 80 and 
suffident 10 percent potassium 
phosphate buffer, pH 6.0 (solution 6), to 
obtain a stock solution of convenient 
concentration. Blend for 3 to 5 minutes. 
Dilute an aliquot of the stock solution 
with solution 6 to the reference 
concentration of 10 units of polymyxin B 
per milliliter (estimated). 

PART 446—PEPTIDE ANTIBIOTIC 
DRUGS 

1. In 5 448.513<L by revising 
paragraphs (a) and (b)(1) to read as 
follows: 

4 446.S13d Badtracin ilr>opolyniyvln B 
tulfata topical poafdar. 

(a) Requirements for ceHification^l] 
Standards of identity, strength, quality, 
and purity, Badtradn zinc-polymyxin B 
sulfate topical powder contains 
badtradn zinc and polymyxin B sulfate 
in a suitable and harmless base. Each 
gram contains 500 units of badtradn 
and 10.000 units of polymyxin B. Its 
badtradn content is satisfactory if it is 
not less than 90 percent and not more 
than 120 percent of the number of units 
of badtradn that it is represented to 
contain. Its polymyxin B content is 
satisfactory if it is not less than 90 
percent and not ihore than 120 percent 
of the number of units of pK>lymyxin B 
that it is represented to contain. Its 
moisture content is not more than 7.0 
percent. It contains not more than an 
average of 10 mlcrooganisms per gram. 
The bacitracin zinc used conforms to the 
standards prescribed by $ 448.13(8)(1). 
The pmlymyxin B sulfate used conforms 
to the standards prescribed by 

5 44a30(a)(l). 

(2) Labeling —(1) On the label of the 
immediate container and on the outside 
wrapper or container, if any: 

(a) The batch mark. 

(b) The name and quantity of each 
active ingredient contained in the drug. 

(c) An e)^iralion date that conforms 
to the requirements prescribed by 

i 432.5(aj(3) of this (^pter. 

(it) On the label of the immediate 
container or other labeling attached to 
or within the package, adequate 
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directions under which the layman can 
use the drug safely and efficaciously. 

(3) Requests for certification; samples. 
In addition to complying with the 
requirements of i 431.1 of this chapter, 
each such request shall contain: 

(i) Results of test and assays on: 

(o) The badtracin dne used In making 
the batch for potency, loss on drying. 
pH. zinc content, and identity. 

(/>) The pol)rmyxin B sulfate used in 
making the batch for potency, loss on 
drying, pli, and identity. 

[c] The batch for bacitracin content, 
polymyxin D content, moisture, and a 
microorganism count. 

(ii) Samples, if required by the 
Director. Center for Drugs and Biologies: 

(a) The badtracin zinc used in making 
the batch: 10 packages, each containing 
approximately 1.0 gram. 

(b) The polymyxin B sulfate used in 
making the batch: 10 packages, each 
containing approximately 1.0 gram. 

(c) The bat^: A minimum of 12 
immediate containers. 

(b) Tests and methods of assay —(1) 
Potency^{i) Bacitracin content Proceed 
as directed in S 436.105 of this chapter, 
preparing the sample for assay as 
follows: Wash an accurately weighed 
sample (usually 2 grams) into a 100* 
milliliter volumetric flask with O.OlN 
hydrochloric acid. Dilute to volume with 
O.OlN hydrochloric add. Further dilute 
an aliquot with solution 1 to the 
reference concentration of 1.0 unit of 
bacitracin per milliliter (estimated). 

Nol0.^The final sample solution must 
contain the same amount of hydrochloric add 
as the reference concentration of the working 
standard 

(ii) Polymyxin B content Proceed as 
directed in S 436.105 of this chapter, 
preparing the sample for assay as 
follows: Dissolve an accurately weighed 
representative portion of the sample 
(usually 1 gram) in 20 milliliters of 
sterile distilled water. Wash into an 
appropriate-sized volumetric flask with 
10 percent potassium phosphate buffer. 
pH 6.0 (solution 6). Further dilute with 
solution 6 to the reference concentration 
of 10 units of polymyxin B per milliliter 
(estimated). 

• • • • • 

2. In 1446.5l3e. by revising 
paragraphs (a) and (b)(1) to read as 
follows: 

$ 44S.513« Bacitracin sinc-polymyxin 8 
sutfata topical aaroaol. 

(a) Requirements for certification —(1) 
Standards of identity, strength, quality, 
and purity. Bacitracin zlnc-polymyxin B 
sulfate topical aerosol is badtracin zinc, 
po!ym>^in B sulfate in a suitable and 
harmless vehicle, packaged in a 


pressurized container with suitable and 
harmless inert gases. Each container 
contains 10.000 units of badtracin and 
200.000 units of polymyxin B. Its 
bacitracin content is satisfactory if it is 
not less than 00 percent and not more 
than 120 percent of the number of units 
of badtradn that it is represented to 
contain. Its polymyxin B content is 
satisfactory if it is not less than 90 
percent and not more than 120 percent 
of the number of units of poljnnyxin B 
that it is represented to contain. Its 
moisture content is not more than 0.5 
percent. It contains not more than an 
average of 10 microofganisms per 
container. The badtracin zinc used 
conforms to the standards prescribed by 
S 448.13(a)(1). The polymyxin B sulfate 
used conforms to the standards 
prescribed by § 448.30(a)(1) of this 
chapter. 

(2) Labeling —(i) On the label of the 
immediate container and on the outside- 
wrapper or container, if any: 

(o) The batch mark. 

(£?) The name and quantity of each 
active ingredient contained in the drug. 

(c) An expiration date that conforms 
to the requirements prescribed by 
§ 432.5(a)(3) of this <^apter. 

(ii) On the label of the immediate 
container or other labeling attached to 
or within the package, adequate 
directions under which the layman can 
use the drug safely and efficaciously. 

(3) Requests for certification: samples. 
In addition to complying with the 
requirements of { 431.1 of this chapter, 
each such request shall contain: 

(i) Results of tests and assays on: 

jo) The bacitracin zinc used in making 
the batch for potency, loss on drying, 
pH, zinc content, and identity. 

(b) The polymyxin B sulfate used in 
making the batch for potency, loss on 
drying, pH. and identity. 

(c) The batch for badtracin content, 
pol3nnyxin B content, moisture, and a 
microorganism count. 

(H) Samples, if required by the 
Director, Center for Drugs and Biolodcs: 

(o) The badtracin zinc used in making 
the batch: 10 packages, each containing 
approximately 1.0 ^m. 

(b) The pol3rmyxin B sulfate used in 
making the batch: 10 packages, each 
containina approximately 1.0 gram. 

(c) The batch: A minimum of 12 
immediate containers. 

(b) Tests and methods of assay —(1) 
Po/a/2c>^—ft) Sample preparation. Spray, 
as directed in the labeling, the entire 
contents of each container to be tested 
into a separate 2-liter Erlenmeyer flask, 
held in a horizontal position. Add 500 
milliliters of O.OlN hydrochloric acid and 
shake to dissolve the contents. 
Immediately remove aliquots of this 


sample solution and proceed as directed 
paragraph (b)(l)(i)(o) and (b) of this 
section for each antibiotic to be tested 

[a) Bacitracin content Proceed as 
directed in { 436.105 of this chapter, 
diluting an aliquot of the sample 
solution with 1 percent potassium 
phosphate buffer, pH 6.0 (solution 1), to 
the reference concentration of 1.0 unit of 
bacitracin per milliliter (estimated). 

Nolo. —^Tbo final sample solution mual 
contain the same amount of hydrochloric acid 
as the reference concentration of the working 
standard. 

(b) Polymyxin B content Proceed os 
directed In S 436.105 of this chapter, 
diluting an aliquot of the sample 
solution with 10 percent potassium 
phosphate buffer. pH 6.0 (solution 8), to 
the reference concentration of 10.0 units 
of polymyxin B per milliliter (estimated). 

(ii) |Reser\'cdl 
• • • • • 

This final rule announces standards 
that FDA has accepted in a request for 
approval of antibiotic drugs. Because 
this final rule is not controversial and 
because when effective it provides 
notice of accepted standards, notice and 
comment procedure and delayed 
effective date are found to be 
unnecessary and not in the public 
interest. The final rule, therefore, is 
effective April 17,1985. However, I 

interested persons may, on or before I 
May 17,1985, submit written comments I 
to the Dockets Management Branch I 
(address above). Two copies of any I 
comments are to be submitted, except I 
that individuals may submit one copy I 
Comments are to be identified with the I 
docket number found in brackets in the I 
heading of this document. Received I 
comments may be seen in the Dockets I 
Management Branch between 9 a m. and I 
4 p.m., Monday through Friday. I 

Any person who will bo adversely I 
affected by this final rule may hie I 
objections to It and request a hearing I 
Reasonable grounds for the hearing I 
must be shown. Any person who I : 

decides to seek a hearing must ftle (1) on ■ I 
or before May 17,1985, a written notice ■ c 
of participation and request for hearii^g. H c 
and (2) on or before June 17,19B5. the ■ « 
data, information, and analyses on ■ ^ 
which the person relies to justify a 1 1 
hearing, as specified in 21 CFR 430.20. Alp 
request for a hearing may not rest upoo Hd 
mere allegations or denials, but must set ^ [] 
forth speciOc facts showing that therr is 
a genuine and substantial issue of fact 
that requires a hearing. If it conclusively 
appears from the face of the data, 
information, and factual analyses in the 
request for hearing that no genuine and 
substantial Issue of fact precludes the 


It n 
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action taken by Ihii order, or if a requeat 
for hearing is not made in the required 
format or with the required analyaes. the 
Commissioner of Food and Drugs will 
enter summary judgment against the 
person(s) who requestts) the hearing, 
maki^ ^dings and conclusions and 
denying a hearing. All submissions must 
be filed in three copies, identified with 
the docket number appeanr^ in the 
heading of the order, and filed with the 
Dockets Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing, other 
r ommenta. and grant or denial of u 
hearing are contained in 21 CFR 430.20. 

All submissions under this order. 
I'xcept for data and information 
prohibited from public disclosure under 
21 U.S.C. 3310) or 18 U.S.C 1906. may be 
seen in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p m.. Monday through Friday. 

Effective date: April 17,1985. 

(Sec. 507.59 Stat 463 as amended (21 U.S.C 
357)) 

Hated; April 9.1965. 

Paul Pafkman, 

Actiiig Director, Center for Food Safety and 
Applied Sutrition. 

|FR Doc. 85-0174 Filed 4-16-65; 645 am) 
nuJMQ COOC 4t40-0t^ 


department of defense 

Oepartmont of the Navy 
32 CFR Part 728 

Medical and Dantal Care for Eligible 
Persons at Navy Medical Department 
Facilhiee 

aqeiicv: Naval Medical Command. 

Navy, DOD. 

Acnon: Final rule. 

Jummahy: The Naval Medical Command 
w promulgated this regulation to 
•felineate and promulgate the policies 
and Drocedures for providing medical 
;ttd dental care to eligible persons at 
wy Medical Department facilities. 

^ promulgation enumerates those 
jjcrsooa eligible to receive medical and 
Wlal care at Navy Medical 
Department facillUea and prescribes the 
latent and conditions under which 
^asdical and dental care may be 
^vided such persons. It updates a 
apartment of the Navy Instruction for 
i^nformJty with Department of Defense 
“Actives. 

^CTIYI OATt October 11.1984. 


Aooness: Commander, Naval Medical 
Command, Washington, DC 20372-5120. 
FOR FURTHER INFORMATION CONTACT: 
Herbert L Pelham, Program Analyst, 
Naval Medical Command, Washington, 
DC 20372-5120. 202-653-1179. 

List of Subjects in 32 CFR Part 728 

Dental health. Government 
employees. Health care. Military 
personal. 

W.M. McOeimott. )r.. 

Commander, Naval Sdedica! Command, 

Accordingly. 32 CFR Part 728 is 
revised to read as follows: 

PART 728-MEOICAL AND DENTAL 
CARE FOR ELIGIBLE PERSONS AT 
NAVY MEDICAL DEPARTMENT 
FACILITIES 

Subpart A^Qeoeral 

S«c 

728.1 Mistiofi of Navy Medical Dtfpartmmt 
Facilities. 

728.2 Definitions. 

726.3 Genersi Restnetiont and Priorities. 

728.4 Policies. 

Subpart B—Members of the Uniformed 
Servicee on Active Duty 

72611 Eligible Beoefidsries. 

728.12 Extent of Care. 

728.13 Application for Care. 

Subpart C—Members of Reserve 
Components, Reserve Officers* Training 
Corps, Navy and Marine Corps Officer 
Candidafe Programs, and National Guard 
Personnel 

72821 Navy and Marine Corps Reservists. 

72822 Members of Other Reserve 
Components of the Uniformed Services. 

72623 Reserve OfTioers* Training Corps 
(ROTC). 

728.24 Navy end Marine Corps Officer • 
Candidate Programs. 

72825 Army and Air Force Nationat Guard 
Personnel. 

Subpart O—Retired Members and 
Deper>dents of the Uniformed Services 

72631 Eligible Benefidariss. 

72632 Health Benefits Authorised; 

72633 Application for Care. 

72634 Nonavailability Statement (DD Form 
1251). 

72635 Care Beyoiui the Capabilities of a 
• Naval MTF. 

Subpart E—Members of Foreign Military 
Servicee and Their Dependents 

72641 General Provisions. 

72642 NATO. 

72643 Members of Other Foreign Military 
Services and Their Dependents. 

728.44 Members of Security Assistance 
Training Programs, Foreign Mihtary 
Sales, and Their ITO Authorized 
Dependents 

728.45 Civilian Components (Employees of 
Foreign Mil its ry Services) ond Their 
Dependents 


Subpart F—Beneftdailst of Other Federal 

Agencies 

Sec. 

728.51 General Provls]ons~the ’^Economy 
Act”. 

728.52 Veterans Administration 
Benefidanes (VABJ. 

728.53 Department of Latior. Office of 
Workers* Compensation Programs 
(OWCP) Benericnariet. 

726.54 VS. Pubfic Health Serv ices fUSP! IS), 
Other Than Members of the Uniformed 
Services. 

72655 Department of |ustice Benefidaries, 

72656 Treasury Department Beneficiaries. 

72657 Department of State and Asaodated 
Agendas. 

728.58 Federal Aviation Administration 
(FAA) Beneficiaries. 

72659 Peace Corps Benefidaries. 

728.60 lob Corps and Volunteers In Service 
to America (VISTA) Benefidaries. 

728.61 Medicare Beneficiaries. 

Subpart O—Other Parsons 
728.71 Ex-Service Maternity Care. 

72672 Applicants for Enrollment in the 
Senior Reserve Officers* Training 
Program. 

728.73 Applicants for Enlistment or 
Reenlistmeni in the Armed Forces and 
Applicants for Enlistment in the Reserve 
Components. 

728.74 Applicanu for Appointment In the 
Regular Navy or Marine Corps and 
Rewrve Components. Including Members 
of the Reserve Components Who Apply 
for Active Duty. 

72675 AppUcanU for Cadetship at Service 
Academies and Applicants for the 
Uniformed Services University of Health 
Sciencias (USUHS). 

72678 Naval Home Residents. 

72677 Secretarial Designees. 

728.76 American Red Cross Representative 
and Their Dependents. 

72679 Employees of Federal Contractors 
ond Subcontractors. 

72660 U-S. Government Employees. 

72681 Other Civilians. 

728.82 Individuals Whose Military Records 
are Being Considered for Correctioa. 
72683 Persons in Military Custody and 
Nonmiliiaiy* Federal Prisoners. 

Subpart H—Ad|uncta to Medical Care 
72691 General. 

728.92 Policy 

72693 Chart of Adjuncts. 

Subpart I—Raaerviste—ConUnued 
Treatment Return to Limrted Duty, 
Separation, or Retirement for Physical 
DisabiNty 

726101 CencraL 

726102 Care From Other *rhan Pederel 
Sources. 

Authority: The provisions of this Part 728 
issued under secs. 5031. OOll. 70A Stai 276 
375. as amended, sec. 301,80 Slat 379; 5 
U.S.C. 301; 10 U.6C 5031.8011. Interpret or 
apply RS. 4807, aec. 4. 57 Slat. 81. secs. 56S7. 
6146 6201-6203. 70A Stst. 319, 383. 367, secs. 
1071-10B6 72 SlaL 1445-1450. as amended; 10 
U.&C 1071-1086 2104. 2107. 21Q9. 2116 5537, 
8148.6201-8203; 22 U.6C 1156 2357. 2504. 
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2505. 2507.2622; 5 U^.C, SIOl; 24 U.SX:. 15. 

34. 35: 42 U S.C 249. 253. 

Subpart A—General 

$720.1 Mission of Kavy Medical 
Oepartmant Faculties. 

The primary mission of Navy Medical 
Department facilities is to provide 
medical and dental care for members of 
the Navy and Marine corps and for 
members of the other unif^ormed services 
who may be sick, injured, or disabled. In 
addition. Navy Medical Department 
facilities may provide medical and 
dental care to dependents of military 
personnel, to members not on active 
duty, and to such other persons as 
authorized by luw. U.S. Navy 
regulations, and Department of Defense 
directives. These authorizations also 
provide that Navy Medical Department 
facilities may sometimes be called upon 
to furnish medical and dental care, 
pursuant to the laws of humanity or 
principles of international courtesy, to 
civilians and to other persona not 
otherwise entitled to medical and dental 
care. 

§720.2 Definitions. 

Unless othenvise quabfied herein, the 
following terms when used throughout 
this part are defuied as follows: 

(a) Active Duty, Full-time duty In the 
active military service of the United 
Slates. This includes duty on the active 
list; full-time training duty: annual 
training duty: and attendance, while in 
the active military service, at a school 
designated as a service school by law or 
by the Secretary of the military 
department concerned. 

(b) Active Duty for Training. Duty 
performed in the active military service 
by a member of the Reserve 
Components under orders by competent 
Federol authority for a specified penod 
which provides for automatic reversion 
to inactive duty when the period of 
active duty is completed. Includes not 
only the period of time from reporting to 
the time of release but also the time of 
travel to and from the duty station, not 
in excess of the allowable constructive 
travel time. 

(c) CHAMPVS, Civilian Health and 
Medical Program of the Uniformed 
Services. 

(d) Catchment Area, The geographical 
area surrounding each USMTF as 
specified in the Military Health Services 
System (MliSS) Catchment Area 
Directory except for those portions 
listed in the Directory as excluded 
because of geographic barriers. 

(e) Chronic Condition, Any medical or 
surgical condition marked by long 
duration or frequent recurrence—or 
likely to be so marked—which, in light 


of medical fnfurmation available, will 
ordinarily resist efforts to eradicate it 
completely; a condition which needs 
health benefits to achieve or maintain 
stability that can be provided safely 
only by or under the supervision of 
physicians, nurses, or persons 
authorized by physicians. 

|f) Civilian Emplovee, A nonmilitary 
in^vidual employed by the Federal 
Government and paid from 
nonappropriated or appropriated funds. 

(g) Cooperative Care. Medical 
services and supplies for which 
CHAMPUS will share in the cost under 
circumstances specified in $ 72a4(aa), 
even though the patient remains under 
the primary control of a USNfTF. 

(h) Cooperative Care Coordinator. 
Designate individual in a CHAMPUS 
contractor's office who serves as the 
point of contact for health benefits 
advisors on all matters related to 
supplemental-cooperative care or 
services provided or ordered for 
CHAMPUS-cligible beneficiaries by 
USMTF providers. 

ID Dental Care. Treatment which will 
prevent or remedy diseases, disabilities, 
and injuries to the teeth, jaws, and 
related structures and thereby 
contribute to maintenance or restoration 
of the dental health of an individual 

U) Dependent. (1) General. When used 
throughout this part in reference to other 
than diose individuals enumerated in 
i 72d2(j)(2), "dependent" U defined as 
an individual who relies tor support on 
an individual who is eligible for services 
provided for in this part or qualifies for 
care in naval MTFs through law or some 
other legal agreement. 

(2) Members or Former Members, Of. 
A person who bears any of the 
relationships in § 7282(j) (3), (4). (5). and 
(6) to: 

(D An active duty or retired member 
of a uniformed service. 

(ii) A deceased individual who. at the 
time of death, was an active duty or 
retired member of a uniformed service. 

(id) A member or former member who: 

(A) Is. or was at the time of death, 
entitled to retired or retainer pay or 
equivalent pay; or 

(D) Died before attaining age 60 and at 
the time of death: 

(i) Would have been eligible for 
relink pay under title 10 U.S.C 1331- 
1337 but for the fact that he or she was 
under 60 years of age. and 

(2) Had elected to participate in the 
Survivor Benefit Plan established under 
title 10 U.S.a 1447-1455. except that 

(J) Such dependents as enumerated in 
S 7282(1) (3). (4). (5), and (6) may not be 
render^ care derived from the 
sponsor's entitlement under tide 10 
U.S.C 1331-1337 until the date on which 


such members or former members would I 
have attained age 60. I 

(3) Spouse, (j) Wife or husband I 

regardless of whether actually I 

dependent on the active duty or retired I 
member. I 

(ii) Unremarried widow or widower. I 
regardless of whether actually I 

dependent on the active duty or retired I 
member at the time of his or her death I 

(4) Child, (i) A legitimate child, an I 

illegitimate child of a male member I 

whose paternity has been judicially H 

determined, an illegitimate child of I 

record of a female member, an adopted I 
child, or a legitimate stepchild, who is I 
unmarried and— I 

(A) Under 21 years of age regardless ■ 

of whether dependent on the active duty ■ 
of retired member, or I 

(B) Twenty-one years of age or older ■ 

but incapable of self-support because of I 
a mental or physical incapacity that I 

existed before the 21st birthday and Is. I 
or was at the time of death of the I 
sponsor, dependent on the sponsor for H 
over one-half of his or her support, or H 

(C) Twenty-one or 22 years of age and ■ 

pursuing a full-time course of education m 
that Is approved by the Secretary of I 
Defense or Secretary of Health and I 

Human Services (formerly HEW], as ■ 

applicable, or that is approved by a I 
State agency pursuant to chapter 32 I 

(Post-Vietnam Era Veterans' I 

Educational Assistance), chapter 34 ■ 

(Veterans* Educational Assistance), or I 

chapter 35 (Survivors' and Dependents* I 
Educational Assistance) of title 38 I 

U.S.C., for the purposes of those ■ 

chapters, and is. or was at the time of ■ 
death of the active duty or retired I 
member, dependent on such member for ■ 
over one-half of his or her support. I 

(ii) An unmarried illegitimate child I 

(not cover in i 728.2(J)(4)(i)) or I 

illegitimate stepchild who is, or was at ■ 
the time of death of the active duty or I 
retired member, dependent on the I' 

member or retired member for more ■- 
than one-half of his or her support: I 

residing with or in a home provided by 
the member parent or the parent who it V 
the spouse of the member or retired I 
member, and is— H 

(A) Under 21 years of age; or ■' 

(B) Twenty-one years of age or older 

but incapable of self-support because of L 
a mental or physical incapacity that 
existed prior to the individuals's 2l5t 
birthday: or B> 

(C) Twenty-one or 22 years of age an B 

pursuing a full-time course of education 
that is approved in accordance with h 
< 72a2(j)l4)(l)(q. . I 

(5) Former Spouse. (I) An unremam^^a ■ 

former spouse of a member or former B 
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member whose divorce became final on 
or after 1 February 1983 and who: 

(A) On the dale of the final decree of 
divorce, dissolution, or annulment had 
been married to the member or former 
member for a period of a least 20 years 
during which period the member or 
former member performed at least 20 
1 years of service which is creditable in 
J determining that member's or former 
I member^s eligibility for retired or 
I retainer pay, or equivalent pay, and 
1 (B) Does not have medical coverage 
1 under an employer-sponsored health 
I plan. 

(ii) A former spouse of a deceased 
retired sponsor who meets the 
requirements of S 72a2(j){5)(i) may be 
provided medical and dental care as a 
dependent when the sponsor: 

(A) Died before attaining age 60. and 

(B) At the time of his or her death 
would have been eligible for retired pay 
under chapter 67 of title 10 U.S.C, but for 
the fact that such sponsor was under 60 
years of age. 

(C) Regardless of the fact that such 
rponsor did not elect to participate in 
the Survivor Benefit Plan established 
under title 10 U.S.C. 1447-1455. 

(6) Parent Natural parent, or bona 
fide adoptive parent, parent-in-law, 
>t<^p-parent, or step-parent-in-law who 
18 . or was at the time of death of the 
active duty or retired member, 
dependent on the member or retired 
member for over one-half of such 
parent's support and residing in a 
dwelling place provided or maintained 
b)' the member. (Does not include a 
person who stood in loco parentis.) 

(h) Designated USTFs, The following 
I former U.S. Public Health Ser\'ice 
I (USPHS) facilities continue to operate as 
I "deslj^nated USTFs" for the purpose of 
I Jtndering medical and dental care to 
I active duty members and all 
I CllAMPUS-eligible individuals, 
il (^1 Hospitals, (i) Wyman Park Health 
■ j^tterils, 3100 Wyman Park Drive, 
^timore. MD 21211. Telephone (301) 


(ii) Allston^Brighton Aid and Health 
^^up, 77 Warren Street, Boston. MA 
®21i5. Telephone (617) 782-3400. 

(hi) Hospital of SL lohn, 2050 Space 
^Ark Drive, Nassua Bay, TX 77058. 
Telephone (713) 757-7430. 

. (jv) Seattle Public Health Hospital 
pi 14th Avenue South. Seattle. WA 
^144, Telephone (206) 324-7650. 
y ^yl®y Seton Hospital, ^y Street 
Vanderbilt Avenue. Staten Island. 

; 1^^304. Telephone (212) 447-3010. 

12) CZ/n/cs, (i) Coastal Health Service. 
^Veranda, Street. Portland. ME 04103. 
i*wphone (207) 780-3210. 


(ii) Lutheran Medical Center. 
Downtown Health Care Services. New 
Post Office Bldg., W. 3rd St. & Prospect 
Avenue. Cleveland. OH 44113, 
Telephone (216) 522-4524. 

(iii) St. Mary's Hospital. 440 Avenue 
North. Galveston. TX 77550. Telephone 
(713) 757-7430. 

(iv) St. Joseph Ambulatory Care 
Center, 204 U.S. Customs Bldg., 701 San 
Jacinto Street. Houston. TX 77002. 
Telephone (713) 757-7430. 

(v) Family Practice Center, Port 
Arthur, TX 77640. Telephone (713) 757- 
7430. 

(l) Disability Separation. Temporary 
or permanent retirement and discharge 
for physical disability, with or without 
entitlement to receive severance pay. 

(m) Elective Care. Medical, surgical, 
or dental care desired or requested by 
the individual or recommended by the 
physician or dentist which. In the 
opinion of other cognizant professional 
authority, can be performed at another 
place or time without jeopardizing life, 
limb, health, or well-being of the patient, 
e.g.. surgery for cosmetic purposes and 
nonessential dental prosthetic 
appliances. 

(n) Emergency Care. Medical 
treatment of patients with severe, life- 
threatening. or potentially disabling 
conditions that require immediate 
intervention to prevent undue suffering 
or loss of life or limb and dental 
treatment of painful or acute conditions. 

(o) Health Benefits Advisors (HBA). 
Desi^ated Individuals at naval 
facilities who are responsible for 
advising and assisting beneficiaries 
covered herein concerning medical and 
dental benefits in uniformed services 
facilities and under CHAMPUS. They 
also provide information regarding 
Veterans Administration. Medicare. 
MEDICAID, and such other local health 
programs as are known to be available 
to beneficiaries (see § 728.4(o)). 

(p) Hospitalization. Inpatient care in a 
medical treatment facility. 

(q) Inactive Duty Training (drill). A 
period of training for Reserve personnel 
on inactive duty which Includes not only 
that time between muster and dismissal, 
but also the travel to or from such drills, 
not in excess of the allowable 
constructive travel time. 

(r) Indigent A person who has 
insufficient funds or income to meet the 
cost of necessary medical care and 
services is considered to be indigent 
(medically). 

(s) Legitimate Care. Those medical 
and dental services legally performed 
and not contrary to governing statutes. 

(t) Maximum Hospital Benefit That 


point during inpatient treatment when 
the patient’s progress appears to have 
stabilized and it can be anticipated that 
additional hospitalization will not 
directly contribute to any further 
substantial recovery. A patient who will 
continue to improve slowly over a long 
period of time without specific therapy 
or medical supervision, or wilh only a 
moderate amount of treatment on an 
outpatient basis, may be considered as 
having attained maximum hospital 
benefit. 

(u) Medical Care. Treatment required 
to maintain or restore the health of an 
individual. Medical care may include, 
but is not limited to the furnishing of 
inpatient treatment, outpatient 
treatment, nursing service, medical 
examinations, immunizations, drugs, 
subsistence, transportation, and other 
adjuncts such as prosthetic devices, 
spectacles, hearing aids, orthopedic 
footwear, and other medically indicated 
appliances or scr\ices. 

(v) Medically Inappropriate. A 
situation arising when denial of a 
Nonavailability Statement w^ould result 
in significant risk to the health of a 
patient. 

(w) Medically Necessary. The level of 
services and supplies (i.e.. frequency, 
extent, and kinds) adequate for the 
diagnosis and treatment of illness or 
injury, including maternity care. 
Medically necessary includes the 
concept of appropriate medical care. 

(x) Medical Treatment Facility (MTF). 
Any duly authorized medical 
department center, hospital, clinic, or 
other facility that provides medical, 
surgical, or dental care. 

(y) Member of a Uniformed Senice. A 
person appoint^ or enlisted in. or 
conscripted into a uniformed service. 

(z) Military Patient A member of a 
United States uniformed service on 
active duty, active duly for training, or 
inactive duty training (drill), or an active 
duly member of the armed forces of a 
foreign government who is receiving 
inpatient or outpatient care. 

(aa) Occupational Health Services. 
Includes medical examinations and tests 
related to preemployment, 
preplacement, periodic, and 
pretermination; tests required for 
protecting the health and safety of naval 
personnel; job-related immunizations 
and chemoprophylaxis; education and 
training related to occupational health; 
and other services provided to avoid ' 
lost time or to improve effectiveness of 
employees. The latter shall include the 
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furnishing of emergency treatment of 
illnesses or injuries octnirring at work. 
Such health services shall be furnished 
both active duty military personnel and 
naval civilian employees in accxirdance 
with current directives. 

(bb| Outside the United States, All 
areas except the 50 States and the 
District of Columbia. 

(cc) Retired Member of a Uniformed 
Service, A member or former member of 
a uniformed serv^ice who is entitled to 
retired or retainer pay. or equivalent 
pay* as a result of service in a unifocined 
service. This includes a member or 
former member who is: 

(1) Retired for length of service; 

(2) Permanently or temporarily retired 
for physical disabtUty: 

(3) On the emergency officers* retired 
list and is entitled to retired pay for 
physical disability; 

(4) Otherwise in receipt of retired pay 
under 10 U.S.C. 1331-1337. 

(dd) Routine Care. Medical and dental 
care necessary* to maintain health or 
dental functions other than care of an 
emergency or elective nature. 

(eo) SuppienwntaJ Care or Services. 
When medical or dental managt>ment is 
retained by a naval MTF and required 
care is not available at the facility 
retaining management, any additional 
material* professional diagnostic or 
consultative services* or other personal 
services ordered by qualified untfbrtned 
service providers, and obtained for the 
care of that patient are supplemental 
See § 728.12 concerning the management 
of active duty member patients. 

|fl) Uniformed Services. The Navy. 
Marine Corps* Air Force* Army. Coast 
Guard* Commissioned Corps of the 
Public Health Service, and the 
Conunissioned Corps of the National 
Oceanic and Atmospheric 
Administration. 

(gg) United States. The 50 States and 
the District of Columbia. 

(hh) USMTF. Uniformed services 
medical treatment facility. 

§ 728.3 General ReeUlctloAS and Prtoritlea. 

Naval MTFs shall provide care to all 
eligible benefidaries subject to the 
capobilHies of the professional staff and 
the availability of space and facilities. In 
those Instances when care carmot be 
rendered to all eligible beaefldaries. the 
priorities in the following chart shall 
prevail No distinction as to the 
sponsoring uniformed service shall be 
made when providing care or deciding 
priorities. 


PmoRinEs Fon rne Vapious Catioorics of 

PERSONMCL EUQB1.E FOR CaRC M NaVY 
Medical DcPAirrMCNT Facuties 



4 728.4 Potidee. 

(a) Admissions to Closed Psychiatric 
Wa^s. Patient! will be admitted to 
closed psychiatric wards only when 
they have a psychiatric or emotional 
disorder which renders them dangerous 
to themselves or others* or when a 
period of careful closed psychiatric 
observation is necessary to determine 
whether such a condition exists. When a 
patient is admitted to a closed 
psychiatric ward* the reason for 
admission must be dearly stated in the 
patient's dinical record by the physician 
admitting the patient to the ward. The 
provisions of { 72a4(d)(3] on obtaining 
consent are applicable to all nonmilitary 
patients. These same policies apply 
equally in those instances when it is 
necessary to place a patient on an open 
ward under constant surveillance. 

(b) Absence From the Sick List See 
§ 728.4(e)* (y). and (z). 

fc) Charges and Collection, The 
charges for services rendered vary and 
are set yearly by the Office of 
Management and Budget and 
promulgated by a yearly 
NAVMEDCOMNOTE 8320 (Medical 
dental subsistence rates* and 
hospitalization bills; cost elements of). 
Billing and collection actions also vary 
according to entitlement or eligibility 
and are governed by the provisions of 
NAVhfEI) P-oCCO, Resource 
Management Handbook. 

(d) Consent by NonmUitary Patients 
to Medical Care. (1) Nonmilitary 
Individuals may not be furnished 
medicail care in any naval MTF without 
either their consent or the consent of a 
person authorized to consent on their 


behalf in accordance %vith the provisionB 
of applicable local laws or the order of t 
court having juriadlctioa over the 
individual Consent may be either 
expressed or implied. This rule applies 
even though an individual may be 
entitled by law to medical care in mn/al 
MTFs; it applies worldwide, except as it. 
may be m^fied by local laws or 
international agreements. 

(2) Implied consent is one that may bt 
derived from actions of the patient or 
other circumstances, even though 
specific words of consent are not used 
For example* a patient's application for 
admission to an MTF is an implied 
consent for hospitalization; if a patient 
is a minor incapable of giving consent, 
an implied consent of iIm parent may bt 
found in actions of the parent in 
requesting or not objecting to medical 
care for the minor. Moreover, consent to 
treatment is implied in certain 
emergency situations wherein a patient 
is incapaMe of giving or denying 
consent and the patient's condition 
represents a serious or imminent threat 
to life, health* or well-being. 

(3) Expressed consent involves an 
interchange of language by which the 
patient, or person authorized to act on 
the potienf 8 behalf* specifically states 
that consent is given to proposed 
medical care. An expressed consent 
may be valid whether oral or In writing 
but a written consent is required (exc^ 
in emergency situations as defined in 

( 728.4(d)(2)) and must be recorded on 
Standard Form 522 (Re^quest for 
Administration of Anesthesia and for 
Performance of Operations and Other 
Procedures) in connection with the 
following when nonmilitary patients 
(both inpatients and outpatients] are 
involved 


I 


u 

L 

C 



L 


(i) Any major or minor surgery which 
involves an entry into the body* cither 
through an incision or through one of th< 
natural body openings. 

(ii) Any proc^ure or course of 
treatment in which anesthesia is used, 
except dental local infiltration or dents! 
block anesthesia* whether or not an 
entry Into the body is Involved. An SF 
522 is mandatory in inhalation sedation/ 
analgesia and intravenous sedation/ 
analgesia. 

(lit) Any nonoperative procedure 
which involves more than a slight risk of 
harm to the patient* or which involves 
the risk of a change in the patient's bodjf 
structure. 

(iv) Any procedure where roentgen 
ray, radium* or other radioactive 
substance is used in the treatment of ^ 
patient. 

(v) All procedures which involve 
electroshock or insulin coma therapy. 
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(vi) Admission of patients with 
psychotic disorders. 

|vii) Admission of patients to dosed 
wards. 

(viiij All other procedures which, in 
the opinion of the attending physician or 
dentist chief of service, commanding 
officer, or officer in charge, require a 
written consent. Any questions as to the 
necessity or advisability of obtaining a 
written consent from or on behalf of the 
patient should be resolved in favor of 
procuring such a consent. 

(4) For a consent to be legally 
sufficient whether implied or expressed, 
it must be given by a person legally 
capable of giving consent. 

I (I) The sufficiency of a consent by a 
nonmember minor to any medical 
examination or treatment will be 
determined by the statutory and judidal 
llaws of the United States and the State 
in which the medical facility is located 
te.g.. many States allow the treatment of 
^enereal disease with the consent of the 
minor alone and the parents need 
™ther be informed nor their consent 
obtained). In instances where the 
^nsent of the minor alone is legally 
sufficient, the minor's decision 
authorizing or rejecting the proposed 
treatment is binding. In the absence of 
any law on the subject, it should be 
determined from the maturity of the 
toor involved whether he or she may 
give a legally sufficient consent. In these 
Unslances, particular attention shall be 
pid to the minor's age and level of 
[intelligence and to the minor's 
pmderstanding of the complicacy and 
beriousness of the proposed treatment. If 
Were is a question as to the sufficiency 
W the minor's consent, the advice of a 
Wgc advocate or other Government 
jattomey should be sought. Consent of 
^ parents will be required only when it 
b determined that the consent of the 
pinor alone is not legally sufficient, 
pen in those circumstances where the 
pnscni of the minor is not legally 
pufficienl, the consent of the minor 
fcUent will, nevertheless, be obtained in 
^ition to the consent of the parents in 
Pjl instances in which the minor is able 
ptjnderstand and fully comprehend the 
ptificance of the procedure 
^templated. Further, when a situation 
in which the interest of the 
Polity and the interest of a patient or a 
s parent or guardian are adverse. 
pMacility may have to seek a court 
empowering the facility to render 
p necessary care (e.g.. where a parent 
puses, on religious grounds, to give 
pjsent to a blood transfusion for the 
of a minor child). Application for 
order must be made to a 
f^al court pursuant to 28 U.S.C. 1345. 
P* Such court must also have 


jurisdiction over the patient. Some 
Stales require a minor patient's parent 
or guardian to obtain court approval for 
procedures such as organ transplants, 
even though the interest of the facility 
and that of the patient, parent, or 
guardian are not adverse. Under these 
circumstances, it is the responsibility of 
the parent or guardian to obtain such an 
order and the court need not have 
jurisdiction over the facility. 

(ii) If valid under the laws of the Stale 
in which the MTF is located, parents 
may grant powers of attorney to: 

(A) Their mature minor children 
authorizing them to consent to medical 
care for themselves and other minor 
children of the family. 

(6) Individuals standing in a 
temporary loco parentis status 
authorizing them to consent to medical 
care for minor children of the family. 

(iii) Except in an emergency, when a 
patient for some reason other than 
mental incompetency is unable to 
respond, the consent of the spouse or 
next of kin must be obtained. If the 
spouse or next of kin cannot be reached, 
the question of authority or need to 
consent will be referred to the 
appropriate judge advocate or other 
dovemment attorney for advice. 

(iv) When a judicial interpretation of 
mental incompetency has been made, 
consent must be obtained from the 
individual appointed by the court to act 
for the incompetent patient. 

(v) When a question of mental 
incompetency arises and a (u<ilcial 
determination of mental incompetency 
has not been made, the question of 
authority to consent or render treatment 
will be referred to the appropriate judge 
advocate or other Government attorney 
for advice. 

(vi) Without an appropriate court 
order or the consent of the patient or a 
person authorized to act on the patient's 
behalf, the commanding officer may 
temporarily detain a nonmilitary 
individual with a psychiatric disorder 
wTiich makes the person dangerous to 
him or herself or to others, when such 
individual is found on the military 
reservation where the MTF is located. 
When an individiual. not otherwise 
eligible for naval MTF services, is 
located off the military reservation, such 
temporary detention should be avoided, 
unless medically dictated in emergency 
situations (at defined in ( 728.4(d)(2)) 
where civilian services are clearly 
unavailable. In such an instance, if 
proper consent to. or authorization for 
admission to the facility cannot be 
obtained, local civilian authorities 
should be notified immediately, and the 
individual should be transferred to those 
authorities. The temporary involuntary 


detention of a nonmilitary individual 
should conform with local laws and 
statutes governing involuntary 
detention, particularly where the United 
States docs not possess exclusive 
jurisdictidn. To provide for situations 
herein discussed, arrangements should 
be made in advance with local civilian 
authorities to accept forthwith those 
nonmilitary psychotic individuals who 
may no t be admitted to or retained in 
naval MTFs beca^ise of lack of consent 
or appropriate court order. In making 
these arrangements, the point should be 
made, if necessary, that such individuals 
who are not residents of the locality are 
entitled tq the same care and treatment 
by local civilian authorities as would be 
transients or tourists not connected with 
the Federal Government. 

(vii) Movement to or from a naval 
MTF of nonmilitary psychotic 
individuals without proper consent or 
court order normally will not be 
performed under the auspices of a naval 
MTF. 

(viii) The validity of a court order 
directing involuntary confinement or 
treatment of a patient in any naval MTF 
is a matter for review, in each instance, 
by the appropriate judge advocate or 
other Government attorney. 

(ix) When a %vritten consent is 
required, it wall be personally signed by 
the patient, or the person authorized to 
act on the patient's behalf. 

(x) Consent for dental procedures 
which come under the provisions of 

S 728.4(d)(3)(i) and (ii) may be obtained 
at the time a course of treatment is 
started. One SF 522 may be used for a 
complete course of treatment. 

(5) Consent Validity. One of the 
elements affecting the validity of a 
consent, whether implied or expressed, 
is whether the person giving consent 
understands that to which consent is 
being given and. to a sufficenl degree, 
the possible consequences of the 
procedure for which consent is given. 

The physician or dentist who is to 
perform or supervise the performance of 
a procedure will counsel the patient or 
the consenting individual in a medically 
sound fashion as to the nature or 
expected results of the proposed 
procedure, and all known material risks 
peculiar to the proposed procedure, 
which in fact is attested to by the 
patient or person authorized to give 
consent and by the counseling physician 
or dentist on SF 522. This information 
must be provided to the patient or the 
person authorized to give consent on 
behalf of the patient in order for the 
consent to be informed. There are four 
generally recognized exceptions to this 
duty of the physician or dentist: 
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(i) Where the patient requires 
emergency treatment and time does not 
permit a discussion of the risks 
involved; and 

(ii] Where, in the physician^s or 
dentist*B sound medical judgment (as 
concurred in by the commanding officer 
or chief of service), the risk of harm to 
the patient from such disclosure would 
far outweigh the benefits of a full 
informed consent 

(ill) When medical personnel are 
called upon to perform police-ordered 
procedures upon criminal suspects, 
medical personnel must follow State law 
regarding what procedures may be 
performed. When such a patient refuses 
to give consent, legal advice should be 
obtained before attempting to perform 
police-ordered procedures. 

(iv) The last is a situation where 
consent may not be required. A so- 
called "therapeutic privilege" to 
withhold information from a patient may 
be recognized to exist in those situations 
where it is believed that full disclosure 
would have a detrimental effect on the 
patient: i.e.. where it is believed that full 
disclosure would restilt in the patient 
being unable to make a rational 
decision, where disclosure would 
interfere or complicate continued 
treatment of the patient or where 
disclosure would damage the patient 
psychologically. Even though courts 
have acknowledged the existence of this 
privilege in theory, they are reluctant to 
apply it to actual situations. Only in 
extreme cases, where the medical 
record sets forth fully those 
circumstances giving rise to the health 
care provider's belief that disclosure 
would be detrimental to the patient, is it 
likely that the "therapeutic privilege" 
would be upheld. Fear or belief that a 
patient might decide to forego treatment 
if disclosure of attendant risks were 
made is insufftcient to trigger operation 
of the privilege. ludicial interpretation of 
the privilege has suggested that, when it 
is believed that disclosure would be 
detrimental to the patient, the only 
legally acceptable alternative to 
obtaining consent from the patient might 
be consent from the patient's family. 
Thus, while there may be a technical 
recognition of the "therapeutic 
privilege" to withhold information from 
the patient in certain situations, this 
privilege affords little or no protection 
for the health care provider who fails to 
obtain informed consent 

(c) Convalescent Leave, ConvalesceiU 
leave, a period of authorized absence 
granted to active duly members under 
medical care when such persons are not 
yet fit for duty, may be granted by a 
member's commanding officer or the 


hospital's commanding officer in 
accordance ivitb the following: 

(1) Unless otherwise indicated, such 
leave shall be granted only when 
recommended by COMNAVMEDCOM. 
Washington, DC. through action taken 
upon the report by a medical board, or 
the recommended findings of a phyical 
evaluation board or higher authority. 

(2) Member's commanding officer 
(upon advice of attending physician): 
commanding officers of Navy, Army, or 
Air Force medical facilities; 
commanders of regional medical 
commands for persons hospitalized in 
designated USTFs or in civilian facilities 
witl^ their respective areas of 
authority; and managers of Veterans 
Administration hospitals within the 50 
United States or in Puerto Rico may 
grant convalescent leave to active duty 
naval patients, with or without reference 
to a medical board, physical evaluation 
board, or higher authority provided the: 

(i) Convalescent leave it being 
granted subsequent to a period of 
hospitalization. 

(ii) Member is not awaiting 
disciplinary action of separation from 
the service for medical or administrative 
reasons. 

(iii) Medical officer in charge: 

(A) Considers the convalescent leave 
beneficial to the patient's health. 

(B) Certifies that the patient is not fit 
for duty, will not need hospital 
treatment during the contemplated 
convalescent leave period, and that such 
leave will not delay final disposition of 
the patient. 

(3) When considered necessary by the 
attending physician and approved on an 
individual basis by the commander of 
the respective geographic regional 
medical command, convalescent leave 
in excess of 30 days may be granted. 
This authority may not be radelegated to 
hospital commanding officers. Member's 
permanent command must be notified of 
such extensions (see MILPERSMAN 
3020360). 

(4) Care shall be exercised in granting 
convalescent leave to limit the duration 
of such leave to that which is essential 
in relation to diagnosis, prognosis, 
estimated duration of treatment, and 
probable final disposition of the patient. 

(5) Upon return from convalescent 
leave: 

(1) One copy of origmal orders of 
officers, bearing all endorsements, shall 
be forwarded to the Commander. Naval 
Military Personnel Command 
(COMNAVMILPERSCOM) (NMPOl) or 
the Commandant of the Marine Corps 
(CMC), as appropriate. 

(ii) An entry shall be made on the 
administrative remarks page (page 13 


for Navy personnel) of the service 
records of enlisted personnel that 
convalescent leave was granted and 
showing the dates of departure and 
return. 

(6) If considered beneficial to the 
patient's health, commanding officern of 
hospitals may grant convalescent leave 
as a delay in reporting back to the 
parent command. 

(f) Cosmetic Surgery. (1) Defined as 
that surgery which is done to revise or 
change the texture, configuration, or 
relationship of contiguous structures of 
any feature of the human body which 
would be considered by the average 
prudent observer to be within the broad 
range of "normal" and acceptable 
variation for age or ethnic origin, and is 
addition, is performed for a condition 
which is judged by competent medicid 
opinion to be without potential for 
jeopardy to physical or mental health at 
an individual. 

(2) Commanding officers will monitoi, 
control, and assure compliance with da 
following cosmetic surgery policy: 

(i) Certain cosmetic procedures are a 
necessary part of training and relentioa 
of skills to meet the requirements of 
certification and recertification. 

(ii) Insofar as they meet minimum 
requirements and serve to improve tht 
skills and techniques needed for 
reconstnicUve surgery, the (bUo%vinx 
cosmetic procedures may be done as 
low priority surgery when time and 
space are available. 

(A) Cosmetic facial rhytidectomi^'^ 
(face lifts) shall be part of all training 
programs required by certifying boards 

[B] Cosmetic augmentation 
mammaplasties %viil be done only by 
properly credentialed surgeons and 
residents within surgical training 
programs to meet requirements of 
certifying boards. 

(g) Cross-UiiJixadon of Vnifmned 
Services Facilities. To provide effectivs 
cross-utilization of medical and dental 
facilities of the uniformed services, 
eligible persons, regardless of service 
affiliation, will be given equal 
opportunity for health benefits. 
Catchment areas (zone boundaries), 
designated by zip codes, have been 
established by the Department of 
Defense for each USMTF (see 

§ 728.2(d)). Eligible beneficiaries 
residing within such a catchment area 
are expected to utilize that inpatient 
facility for care. EXCEPTION: Dental 
care, other than emergency treatment, 
for members of the Army and Air Force 
shall be provided only to those memben 
who are either on active duty in 
locudities where their own dental 
services are not available, or to those 
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asisigned to detached duty with the 
Navy. ProviBioiiR shall be made to 
assure that: 

(1) Eligible benendaiies residing in 
the catchment area served by a USMTF 
[not of the sponsor's own service may 
obtain care at that facility or at a facility 
of the sponsor's service located In 

j another catchment area. 

(2) If the facility to which an eligible 
I b^Teficiaiy applies cannot furnish the 
needed care, the other facility or 

I facilities in overlaprping catchment areas 
jwill be contacted to determine whether 
{care can be provided thereat. 

{h| Disengagement, Applicable only to 
CH AMPUS-eHgible individuals. 

(1) Discontinuance of medical 
imanageipcnt by naval MTFs for only a 
jipeci^ episode of care. (Patient or 

iponsm* should be advis^ to rettmn to 
I the naval MTF for any care required 
isubsequent to receiving the care for 
which disengagement is made.) 
IConsidered aooompiished only after 
I alternative sources of care and 
Attendant costs, if applicable, have been 
ifully explained to pahent or sponsor. 

(2) Patients referred to civilian sources 
for total care (disengaged) under the 
QIAMPUS wUI be issued a 

I Nonavailability Statement (DD Form 
1251) in accordance with S 72a34. when 
I appropriate. CHAMPUS^eligible patients 
preferred for total care, who do not 
lolherw'iae require a DD Form 1251 
I [referred for outpatient care or thoac 
I referred whose residence is outside the 
[catchment area of all USMTFb), will be 
given a properly completed OD Form 
[2161. Referal For Gvilian Medical Care. 

I ^ich clearly indicates that the patient 
lb disengaged for total care under 
CHAMPUS. CHAMPUS^ligible 
I benoficaiies will be disengaged for 
ier> ices under CHAMPUS when: 

I |i) Required services are beyond the 
Icipability of the naval MTF and such 
iiwices cannot be appropriately 
Iprovided through one of the alternative 
[mem listed in ( 728.4(aa). or 
I (it] The naval MTF cannot effectively 
I provide the required service or manage 
I the overall course of care even if 
I logmented by services procured from 
I other Government or civilian sources 
jutilaing naval MTF operation and 
iQudntenanca funds as authorized in 
|i728.4(aa). 

I (0 DomiciJiary/Custodiol Care, The 
|lype of care designed essentially to 
liimst an Individual In meeting the 
Irntrmal activities of daily livii^ l.e., 

which constitute personal care 
I tuch as help in wrilking and getting in or 
f ^t of bed. assistance in bathing. 

deeding, preparation of special 
f ttupervifllon over medications 

I vhich can usually be self-edminislercd 


and which does not entail or require the 
continuing attention of trained medical 
or param^ical personnel. The essential 
characteristics to be considered are the 
level of care and medical supervision 
that the patient requires, rather than 
such factors as diagnosis, type of 
conditioii. or the degree of Lnctional 
limitation. Such care will not be 
provided in naval MTFs except when 
required for active duty members of the 
uniformed services. 

(j) Emaigency Care. Patients 
authorized only emergency care and 
those admitted as civilian emeigcncies 
will be treated only dunng the period of 
the emergecy. Action will be initiated to 
effect appropriate disposition of such 
patients as soon as the emergency 
period ends. 

(k) Evaluation After Admission, Each 
patient will be evaluated as soon as 
possible after admission and 
reevaluation will continue until 
disposition is made. Each patient's 
probable type and date of disposition 
will be anticipated and neoessary 
processing by the various medical and 
administrative entities will take place 
concurrently with the treatment of the 
patient It is especially important that 
the medical disposition d^sion be 
made as early as possible for U.S. 
military patients inasmuch as Immediate 
transfer to a VA medical center or to a 
VA spinal cord infury center may be in 
the best interest of the patient (see 
BUMETUNST 532ailD). The disposition 
decision for military personnel of NATO 
nations shall be made in oonformance 
with i 72a42(d). 

(l) Extent of Care, Eligible persons 
shall be provided medical and dental 
care to the extent it is authorized, 
required, and available. When a person 
is accepted for care, all care and 
adjuncts thereto, such as nonstandard 
supplies, as determined by the 
commanding officer to be necessary, 
will be provided from resources 
available to the commanding ofbeer 
unless speciBcaily prohibited elsewhere 
in this instruction. EXCEPTION: 
Hospitalization and outpatient services 
may be provided outside the continental 
limits of the United States and in Alaska 
to the officers and employees of any 
department or agency of the Federal 
Government, to employees of a 
contractor with the United States or the 
ccmttactof s subcontractor, to the 
accompanying dependents of such 
persons, and in emergencies to such 
other persons as the Secretary of the 
Navy may prescribe: provided, that such 
services shall be permitted only where 
facilities are not otherwise available in 
reasonably accessible and appropriate 
non-Fedaral facilities. When a patient 


has been accepted and required care is 
beyond the capabilities of the accepting 
naval MTF. the commanding offioer 
thereof will arrange for the required care 
by one of the means shown below. The 
method of choice will be based upon 
professional considerations and travel 
economy. 

(1) Transfer the patient in accordance 
with ft 728.4(bb). 

(2) Procure from civilian sources the 
necessary materials or professional 
personal services required for the proper 
care and treatment of the patient. 
Payment for the cost of «u<^ care or 
service depends upon the category of 
benefkiary being treated (see 

ft 72a.4(aa)). 

(3) The care authorized in ft 728.4(1)(2) 
will normally be accomplished in the 
naval MTF. However, v^en such action 
is not feasible, supplementation may be 
obtained elsewhere. Patients may be 
sent to other Federal or civilian facilities 
for specific treatment or services under 

ft 728.4(1)(3) provided they remain under 
the medical management of the 
commanding officer of the sending 
facility during the entire period of care. 

(m) Family Planning Services. Family 
planning services shall be provided in 
accordance with the provisions of SEC 
N A VINST 6300.2A. 

(n) Grouping of PoUents, Hospitalized 
patients will be grouped according to 
their requirements for housing and 
medical care. Including nursing care, 
and will be furnished quarters, facilitiea, 
and professional supervision on that 
basis. Patients who must be retained 
under medical supervision (medical 
hold) solely for administrative reasons 
or for medical conditions which can be 
treated on a clinic basis will be 
provided quarters and mesaing facilities, 
where practicable, separately from other 
hospitalized patients. Medici care for 
such patients will be furnished on a 
periodic clinic appointment basis (see 

ft 728.4(qJ for handling enlisted 
convalescent patients). Maximum use 
will be made of administrative 
personnel in the supervision of such 
patients. 

(o) Health Benefits Advising. (IJ 
General, A Health Benefits Advising 
Program if not established must be 
implemented at all commands having 
one or more medical officers. The 
number of health benefits advisors 
(HBAs) of a command shall be 
commensurate with counseling and 
assistance requiremants. The purpose of 
the program is to provide health benefits 
information and counseling to 
benenciariet of the Uniformed Services 
Health Benefiu Program (USHBP) and to 
others who may or may not qualify for 
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care in USMTFs. Office location of 
HBAs. their names, and telephone 
numbers shall be widely publicized 
locally. HBAs at shore establishment 
activities shall report workload and any 
changes in HBA personnel and 
telephone numbers on NAVMED 6320/ 
23. Health Benefits Advisor Workload, 
The report (report symbol MED 6320-25) 
shall be submitted to the Commander. 
Naval Medical Command. MEDCOM- 
333. Washington. DC 20372 quarterly 
with the information for each preceding 
month of the quarter in its proper 
column. If assistance is required, contact 
MEDCOM-333 on Autovon 294-1127 or 
commercial (202) 653-1127. In addition 
to the duties described in $ 728.4(o)(2). 
HBAs shall; 

(1) Maintain a depository of up-to-date 
officially supplied information for 
availability to all beneficiaries. 

(ii) Provide Information and guidance 
to beneficiaries and generally support 
the medical and dental staff by 
providing assistance to eligible 
beneficiaries seeking or obtaining 
services from USMTFs. civilian 
facilities, VA facilities. Medicare. 
MEDICAID, and other health pro^ams. 

(iii) Assure that when a referral or 
disengagement is reouired: 

(A) Patients are fully informed that 
such action is taken to provide for their 
immediate medical or dental 
requirements and has no bearing on 
whether care may be available in the 
naval MTF for other aspects of current 
or other future medical conditions. 

(B) CHAMPUS-eligible patients are 
provided the services and counseling 
outlined in S 72a4(o)(2) prior to their 
departure from the facility when such 
beneficiaries are referred or disengaged 
because care required is beyond the 
naval MTFs capability. In an 
emergency, or when the patient or 
sponsor cannot be seen by the HBA 
prior to leaving, these services and 
counseling assistance will be 
accomplished as soon thereafter as 
possible. 

(2) Counseling and Assisting 
CHAMPUS-EIigible Individuals. HBAs, 
as a minimum, will: 

(i) Explain alternatives available to 
the patient. 

(ii) If appropriate, explain CHAMPUS 
as it relates to the particular 
circumstance, including the cost-sharing 
provisions applicable to the patient, 
allowable charges, provider 
participation, and claim filing 
procedures. The patient or sponsor must 
be fully informed that when a patient is 
disengaged for care under CHAMPUS or 
when cooperative care is to be 
considered for pa>mient under the 
provisions of } 728.4(aa) (5) and (6). the 


naval MTF is not responsible for 
monetary amounts above the 
CHAMPUS-determined allowable 
charge or for charges CHAMPUS does 
not allow. 

(iii) Explain why the naval MTF is 
paying for the supplemental care, if 
appropriate (see S 728.4(aa) (3) and (4)). 
Complete a DD Form 2161, Referral For 
Civilian Medical Care, marking the 
appropriate source of payment with the 
concurrence of the naval MTF 
commanding officer or CO*8 designee. 
Explain to the patient or sponsor how 
the bill will be handled. 

(iv) Brief patient or sponsor on the use 
of the DD Form 2161 in USMTF payment 
procedures and CHAMPUS claims 
processing, as appropriate. Provide 
sufficient copies of DD Form 2161 and 
explain that CHAMPUS contractors will 
return claims submitted without 
required DD Form 2161. Obtain 
signature of patient or sponsor on the 
form. 

(v) Advise patient or sponsor on 
arrangements for a completed copy of 
the DD Form 2161 to be returned to the 
naval MTF for payment, if appropriate, 
and inclusion in patient^s medical 
record. 

(vi) Arrange for couni^eling from 
appropriate sources when the patient is 
eligible for VA, Medicare, or MEDICAID 
benefits. 

(vii) Serve as liaison between civilian 
providers and naval MTF on 
administrative matters related to the 
referral and disengagement process. 

(viii) Ser\o as liaison between naval 
MTF and cooperative care coordinators 
on matters relating to care provided or 
recommended by naval MIT providers, 
as appropriate. 

(ix) Explain why the patient is being 
disengaged and. in accordance with 
$ 728.4(h)(2). provide a DD Form 1251, 
Nonavailability Statement, or DD Form 
2161. Referral For Civilian Medical Care, 
as appropriate. 

(p) Immunizations. Immunizations 
shall be administered in accordance 
with the provisions of BUMEDINST 
6230.1 H. unless otherwise stipulated. 

(q) Medical Holding Companies. 
Medicaf holding companies (MHC) have 
been establish^ at designated activities 
to facilitate handling of enlisted 
convalescent patients whose medical 
conditions are such that, although they 
cannot be returned to full duty, they can 
perform light duty ashore commensurate 
with their condition while completing 
their medical care on an outpatient 
basis. Where feasible, such patients 
shall be processed for transfer. 

(r) Notifications. (1) General. The 
interests of the Navy, Marine Corps, and 
DOD have been adversely affected by 


|l 

past procedures which emphasized m 

making notifications only when an m 

active duty member's condition was I 

classed as either seriously ill or injured I 
or classed as veiy seriously ill or ■ 

injured. However, temporary disabilities I 
which preclude communication with the I 
next of kin have generated V 

understandable concern and criticism. I 

especially when emergency I 

hospitalization has resulted. I 

Accordingly, naval MTFs shall effect I 

procedures to make notifications ■ 

required below upon admission of the I 
members specified. The provisions of I 
§ 728.4(r) supplement articles 1810520 I 

and 4210100 of the Naval Military I 

Personnel Manual and chapter 5 of I 

Marine Corps Order P3040.4A. Nfarinc I 

Corps Casualty Procedures Manual; they I 
do not supersede them. I 

(2) Active Duty Flag or General I 

Officers and Retired Marine Corps ■ 

General Officers. Message reports I 

(Hospitalized Active Duty Flag or I 

General Officer and Retired Marine I 

Corps General Officer Report. MED I 

6320-10) shall be submitted to the I 

Commander. Naval Medical Command. I 

Washington. DC containing the I 

following upon admission of subject I 

officers: I 

(i) Admission. The initial report shall ■ 

include: I 

(A) Officer's name, grade, social ■ 

security number, and designator. I 

(B) Duty assignment in ^ip or station. ■ 

or other status. I 

(C) Date of admission. I 

(D) Present condition, stating if I 

serious or very serious. I 

(E) Diagnostic number only (see I 

S 7284(r)(2)(v)). prognosis, and I 

estimated period of hospitalization. I 

(ii) Progress Reports. Submission ■ 

frequency and content shall be at the I 

discretion of the commanding officer. I 

Changes in condition or status, however. ■ 
shall be reported promptly. ■ 

(iii) Termination Report. A message ■ 

shall be submitted upon termination of ■ 
hospitalization which provides B 

appropriate details for informational B 

purposes. B 

(iv) Information Addresses. When B • 

members of the uniformed services are B ^ 

hospitalized, the following shall be B 

made information addres8ee(s) on all B 

messages, as appropriate; B 

(A) Navy—Chief of Naval Operations B 

and Commander, Naval Military B 

Personnel Command B ^ 

(B) Marines—Chief of Naval Operations B 

(for active duty members only) and B 

the Commandant of the Marine Corps B 

(C) Army—Deputy Chief of Staff for B ^ 

Personnel. Department of the Army, B^ 
(General Officer Management Office) B 
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(D] Air Force—Surgeon CenomL United 

State! Air Force 

(v) Privacy Act Tht right to privacy of 
the individual for whom hoapliaiization 
rcporla are made ahali be safaguaxxied 
at requifftd by the Privacy Act. 
m;^<!emented in the Oepartment of the 
Ndvy by SECNAVLNST 52J1.SC US. 
Navy Regidations. the Manual of the 
judge Advocate GeoeraL the Marine 
Corps Casualty Procedures Mnnuai. and 
the Manual of the Medical Oeparlment 
To prevent passible invasion of privacy, 
the diagnosis required in $ 72d.4(r)(2) 
ihsll be reported only in International 
Classification of Diseases Annotated 
(ICQA) code designator. 

(3) Active Duty Meml>ers, As part of 
the admission procedure, all patients 
ihall be encouraged to oonummicate 
expeditiously and regularly with their 
sext of icin. When a patienfs incapacity 
nakes timely personal communtcatian 
tnprseticaL f.e^ fractures, bums, eye 
pathology, psychiatric or emotional 
disorders, etc., the notification prooess 
shall be initiated by MTF personnel 
I m!e$$ the patient specifically deefines 
|stK:h notification or where it is clear that 
the next of kin already has knowledge of 
the admission* Once notification has 
been made, progress reports shall be 
made by the fa^ty until the patient is 
again nble to communicate with the next 
of kin. 

(1) jVpvy Perfonne/, When Navy 
personnel arc admitted, the following 
sotiQcation procedures shall be effected. 

(A) Outsit the Contiguous 48 States 
and the District of Columbia. When the 
next of kin has accompained the patient 
on the tour of duty and is in the 
immediate area, hospital personnel shall 
soUfy the next of kin in person, by 
telephone, telegraph, or by other 
expenditious means. If the next of kin is 
located in the 48 contiguous United 
States or the District of Columbia. 
telegrapUc means shall be used to 
ooUfy COMNAVMILPERSCOM who 
Hill provide notification to tlie next of 
km. 

(B) Within the Contiguous 48 States 
aitd the District of Columbia. Hospital 
perjonnsl shall notify the next of kin in 
Person, by telephone, telegraph, or by 
•filter expeditious moans. This shall 
delude notification of the next of kin 
t^pon arrival of all Navy patients 
tHeivod in the medical air-evacustion 
■y^tein. 

(ii) MaritiB Corps PersanntiJ, When 
Corps personnel are admitted, 
following notification procedures 
<luUl be effected. 

(A) Wiihio the Contiguous 48 States 
the District of Columbia. Directors 

Marine Corps districts have 


responsibility for in-persoo notification 
of the next of kin of seriously ill or 
injiued and veiy seriously ill or injured 
Marine Coifis personnel Naval MTF 
personnel shall assure that liaison is 
established with the appropriate 
director when such personnel are 
admitted. Naval MIT personnel shall 
notify only the appropriate Marine 
Corps district by telephone end request 
that cognizance be assumed for ov 
person initisl notification of the next of 
kin of those Murine Corps patients 
admitted %vith an incapaci^ that makes 
personal and timely oommunication 
impractical and for those arriving via 
the medical air-evacuation system. 

(B) Outside the Contiguous 48 States 
ai^ the District of Cohi^ia. Casualty 
notificatioa for Marine Coips personnel 
hospitalised in naval MTFs outside the 
contiguous 48 States and the District of 
Columbia %viii be made to the 
Commandant of the Marine Corps (Code 
MSPA-1). 

(C) W'ithin and Outside the United 
States. The Commandant of the Marine 
Corps desires and encourages medical 
officers to cominunicate directly with 
the next of kin only after the Initial in- 
person notification has been effectad by 
the appropriate Marine Corps district 
office and notification thereof has been 
effected U> the KfTF treating the pntient 

(ill) Nonactive Duty Patients, At the 
discretion of individual co mmandi ng 
officers, the provisions of ( 728.4(r)(3) 
may be extended to the admission of 
nonadive duty patients: e.g.. dependents 
of members on duty overseas. 

(iv) Other Uniformed Services 
Patients, Liaison shall be established 
with other unifonned services to sssure 
proper notificatioa upon admission of 
active duty members of other services. 

(4) Messages, (i) Content Contents of 
message traffic (aiui telephonic 
notifications) should be phrased in lay 
terms and should provide sufficient 
details of the patient's condition, 
prognoifls. and cUagnosis. When 
appropriate for addressal psychiatric 
and other sensitive diagnoses shall be 
related with discretian. When indicated, 
specific comment should also be 
included as to whether the presence of 
the next of kin is medically warranted. 

(ii) Information Addressee. The Naval 
Medical Command requires infonnation 
copies of messages oiUy when a patient 
has been placed on the seriously 111 or 
inlured or the very seriously ill or 
injured list 

(tl Outpatient Care Whenever 
possible, diagnostic procedures, 
preoperative and post operative care, 
surgical care, convalescence, and 
followup observations and treatment 


will be accomplished on an outpatient 
basis. 

(t) Potformance of Duties White in An 
inpatient Status. U.S. military patients 
may be assigned duties in and around 
naval MTFs when such duties will be, in 
the judgement of the attending 
physician, of a therapeutic value. 
Physical condition, past training, and 
other acquired skills must all be 
consider^ before assigning any patient 
a given task. Patients will not be 
assigned duties which are not within 
their capabilities or which require more 
than a very brief period of orientation. 

(u) Prolonged Definitive Medical 
Care. Prolonged definitive medical care 
In naval MTFs will not be provided for 
U.8. military patients who are unKkely 
to return to duty. The time at which a 
patient should be processed for 
disability separation must be 
determined on an individual basis, 
taking into consIderaHon (he interest of 
the patient as well as those of the 
Government. A long-term patient roster 
will be matntained and updated at least 
once monthly to enable commanding 
officers and other appropriate staff 
members to monitor die progress of all 
patients with 30 or more continuotis 
days of hospitalization. The roster will 
include basic patient identification data 
(name, grade or rate, register number, 
ward or absent status, clinic service, 
and whether assigned to a medir.al 
holding company), protected disposition 
(date, type, and profile), diagnosis, and 
cumulative hospital days (prasent 
facility and total). 

(v) Remediable Physical Defects of 
Active Duty Members. 

(1) General. When a medical 
evaluation reveals that a Navy or 
Marine Corps patient on active duty has 
developed a remediable defect while on 
active duty, the patient will be offered 
the opportunity of operative repair or 
other appropriate remediable treatment, 
if it is medically indicated. 

(2) Refusal ^ Treatment In 
accordance with MANMED art. 18-15, 
when a member refuses to submit to 
recommended therapeutic measures for 
a remediable defect or condition which 
has interfered with the member's 
performance of duty and following 
prescribed therapy, rite member is 
expected to be fit for full duty, the 
fo^wing procedures shall apply" 

(i) After being counseled concerning 
the matter, any member of the naval 
service who refuses to submit to 
recommended medical, suiglcal. dentaL 
or diagnostic measures, other than 
routine treatment for minor or 
temporary disabIHtles. shall be 
transferred to a naval MTF' for further 
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evaluation and appearance before a 
medical board. 

(ii) The board shall study all pertinent 
information, inquire into the merits of 
the individuars refusal to submit to 
treatment, and report the facts with 
appropriate recommendations. 

(iii) As a general rule, refusal of minor 
surgery should be considered 
unreasonable in the absence of 
substantial contraindications. Refusal of 
major surgical operations may be 
reasonable or unreasonable, according 
to the circumstances. The age of the 
patient, previous unsuccessful 
operations. cfXisting physical or mental 
contraindications, and any special risks 
should all be taken into consideration. 

(iv) Where surgical procedures are 
involved, the board's report shall 
contain answers to the following 
questions: 

(A) Is surgical treatment required to 
relieve the incapacity and restore the 
individual to a dut>^ status, and may it 
be expected to do so? 

(B) Is the proposed surgery an 
established procedure that qualified and 
experienced surgeons ordinarily would 
recommend and undertake? 

(C) Considering the risks ordinarily 
associated with surgical treatment, the 
patient's age and general physical 
condition, and the member's reason for 
refusing treatment, is the refusal 
reasonable or unreasonable? (Fear of 
surgery or religious scruples may be 
considered, along with all the other 
evidence, for whatever weight may 
appear appropriate.) 

(v) If a member needing surgery is 
mentally competent, surgery shall not be 
performed over the member's 
protestation. 

(vi) In medical, dental, or diagnostic 
situations, the board should show the 
need and risk of the recommended 
procedure(8). 

(vii) If a medical board decides that a 
diagnostic, medical, dental, or surgical 
procedure is indicated, these findings 
must be made known to the patient. The 
board's report shall show that the 
patient was afforded an opportunity to 
submit a written statement explaining 
the grounds for refusal, and any 
statement submitted shall be forwarded 
with the board's report. The patient 
should be advised that even if the 
disability originally arose in line of duty, 
its continuance would be attributable to 
the member's unreasonable refusal to 
cooperate in its correction; and that the 
continuance of the disability might, 
therefore, result in the member's 
separation without benefits. 

(viii) The patient shall also be advised 
that: 


(A) Title 10 U.S.C 1207 precludes 
disposition under chapter 81 of 10 U.S.C. 
if such a member's disability is due to 
intentional misconduct. %vilirul neglect, 
or if It was incurred during a period of 
unauthorized absence. 

(B) Benefits from the Veterans 
Administration will be dependent upon 
a finding that the disability was incurred 
iabne of duty and is not due to the 
member's willful misconduct. 

(ix) The Social Security Act contains 
special provisions relating to benefits 
for "disabled" persons and certain 
provisions relating to persons disabled 
"in line of duty" during service In the 
Armed Forces, In many instances 
persons deemed to have "remediable" 
disorders have been held not "disabled" 
within the meaning of that term as used 
in the statute, and Federal courts have 
upheld that interpretation. One who is 
deemed unreasonably to have refused to 
undergo available surgical procedures 
may be deemed both "not disabled" and 
to have incurred the condition "not in 
the line of duty." 

(x) The board's report shall^be — 
forwarded direct to the Central Physical 
Evaluation Board except in those 
instances when the convening authority 
desires that the medical board report be 
referred for Departmental review. 

(xi) In accordance with MANMED art. 
18-15, a member who refuses medical, 
dental, or surgical treatment for a 
condition that existed prior to entry into 
the service (EPTE defect), not 
aggravated by a period of active service 
but which interferes with the 
performance of duties, should be 
processed for reason of physical 
disability, convenience to the 
Government, or enlisted in error rather 
than under the refusal of treatment 
provisions. Procedures are delineated In 
BUMEDINST 1910.2G and 
SECNAVINST 1910.4, 

(3) Other Uniformed Services 
Patients. When a patient of another 
service is found to have a remediable 
physical defect developed in the military 
service, the matter will be referred to 
the nearest headquarters of the service 
concerned. 

(w) Responsibilities of the 
Commanding Officer. In connection 
with the provisions of this instruction, 
commanding officers of naval MTFs 
shall: 

(1) Determine which persons within 
the various categories authorized care in 
a facility will receive treatment In. be 
admitted to. and be discharged from that 
specific facility. 

(2) Supervise care and treatment, 
including the employment of recognized 
professional procedures. 


(3) Provide each patient with the best 
possible care in keeping with accepted 
professional standards and the assigned 
primary mission of the facility. 

(4) Provide for counseling patients and 
naval NfTF providers when care 
required is beyond the naval KflTs 
capability. This shall include: 

(i) Establishing training programs to 
acquaint naval MTF pro\ider8 and 
HBAs with the uniformed services' 
referral for supplemental/cooperative 
care or services policy outlined in 

§ 72a4(aa). 

(ii) Implementing control measures to 
ensure that: 

(A) Providers requesting care under 
the provisions of § 7Z8,4(aa] are 
qualified to maintain physician case 
management when required. 

(B) Care requested under the 
supplemental/cooperative care criteria 
is medically necessary, legitimate, and 
otherwise permissible under the terms 
of that part of the USHBP under which it 
will be considered for payment. 

(C) Providers explain to patients the 
reason for the referral and the type of 
referral being made. 

(D) Attending physicians property 
refer beneficiaries to the WBA for 
counseling and services in accordance 
with S 728.4(0). 

(E) Uniform criteria is applied in 
determining cooperative care situations 
without consideration of rate, grade, or 
uniformed service affiliation. 

(F) All DD Form 2161*8 ore properly 
completed and approved by the 
commanding officer or designee. 

(G| A copy of the completed DD Form 
2161 is returned to the naval MIT for 
inclusion in the medical record of the 
patient. 

(x) Sick Call. A regularly scheduled 
assembly of sick and injured military 
personnel established to provide routine 
medical care. Subsequent to 
examination, personnel medically unfit 
for duty will be admitted to an MTF or 
placed sick in quarters; personnel not 
admitted or placed sick in quarters shall 
be given such treatment as is deemed 
necessary. When excused from duty for 
medical reasons which do not require 
hospitalization, military personnel may 
be authorized to remain in quarters, not 
to exceed 72 hours. 

(y) SirJdist — Authorized Absence 
From. Commanding officers of naval 
MTFs may authorize absences of up to 
72 hours for dependents and retired 
personnel without formal discharge from 
the sicklist. When absences are 
authorized in excess of 24 hours, 
subsistence charges of dependent's rate, 
as applicable, for that period shall not 
be collected and the number of 
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n?portabIe occupied bed days shall be 
lappit^riately reduced. Prior to 
authorizing such absences, the attending 
physician shall advise patients of their 
physical limitations and of any 
necessary safety precautions, and shall 
note in the clinical record that patients 
have been so advised. For treatment 
under the Medical Care Recovery Act. 
reporting shall be consistent with 
i 72a4(bb). 

(i) Subsisting Out A category in 
which officer and enlisted patients on 
the sicklisl of a naval MTF may be 
plac^ when their daily presence is not 
miiired for treatment nor examination, 
but who are not yet ready for return to 
dutv. As a general rule, patients placed 
b this category should reside In the area 
of the facility and should be examined 
by the attending physician at least 
weekly. Enlisted personnel in a 
^bsistlng out status should be granted 
commuted rations. 

(1) Grunting of subsisting out 
privileges is one of many disposition 
alternatives; however, it is 
rei'nmmended that other avenues 
(medical holding company, convalescent 
Jesve. limited duty, etc.) be considered 
before granting this privilege. 

(2) Naval MTF patients in a subsisting 
out status should not be confused with 
those enlflited personnel in a 
rehabilitation program who are granted 
liberty and are drawing commuted 
rations, but are requir^ to be present at 
the treating facility during normal 
working hours. These personnel are not 
subsisting out and must have a bed 
assigned at the naval MTF. 

(3) Naval MTF patients who are 
required to report for examinations or 
Ireatment more often than every 46 
hours should not be placed In a 
subsisting out status. 

(ea) Supplemental/Cooperative Care 
orSerWees. (1) General. When such 
^rvioes as defined in f 72a2(ee) are 
pndered to other than CllAMPUS^ 
Wigible individuals, the cost thereof is 
^argeable to the operation and 
^intenance funds available for the 
operation of the facility requesting the 
Me or services. EXCFJPTION: See 
* ^*12 for care of active duty members. 
Cooperative care applies to CHAMPUS- 
Wlgible patients receiving inpatient or 
outpatient care in a USMTF who require 
ttre or services beyond the capability of 
phat USMTF. The following general 
Pjinclples apply to such CHAMPUS- 
Wigible patients: 

(1) Cooperation of Uniformed Services 
l^ysicians. USMTF physicians are 
jOQuired to cooperate in providing 
^AMPUS contractors and 
^lAMPUS additional medical 
formation. SECNAVINST 5211.50 


delineates policies, conditions, and 
procedures that govern safeguarding, 
using, accessing, and disseminating 
personal information kept in a system of 
records. Providing information to 
CHAMPUS contractors and 
OCHAMPUS shall be governed thereby. 

(ii) Physician Cose Management. 
Where required by BUMKDINST 6320.58 
(CHAMPUS Regulation: implementation 
of], uniformed services physicians are 
required to provide case management 
(oversight) as would an attending or 
supervising civilian physician. 

(iii) CHAMPUS-AuthorizedProviders, 
CHAMPUS contractors are responsible 
for determining whether a civilian 
provider is CHAMPUS-authorized and 
for providing such information, upon 
request, to USMTFs. 

(iv) Psychiatric/Paychotherapeutic 
Services. If psychiatric care is being 
rendered by a psychiatric or clinical 
social worker, a psychiatric nurse, or a 
marriage and family counselor, and the 
uniformed services facility hat made a 
determination that it does not have the 
professional staff competent to provide 
required physician case management, 
the patient may be (partially) 
disengaged for the psychiatric or 
psychotherapeutic service, yet have the 
remainder of required medical care 
provided by the naval MTF. 

(v) Forms and Documentation. A DD 
Form 2161* Referral For Civilian Medical 
Care, will be provided to each patient 
who is to receive supplemental or 
cooperative care or services. When 
supplemental care Is required under the 
provisions of { 72a4(aa)(3) and (4). the 
provisions of 5 728.4{aaj(3)(iii) shall 
apply. When cooperative care or 
services are required under the 
provisions of { 726.4(aa)(5) and (6). the 
provisions of S 728.4(aa)(5)(iv) shall 
apply. 

(vi) Clarification of Unusual 
Circumstances. Commanding officers of 
naval MTFs shall submit requests for 
clarification of unusual circumstance to 
OCHAMPUS or CHAMPUS contractors 
via the Commander, Naval Medical 
Command (MEDCOM-33) for 
consideration. 

(2) Care Beyond a Naval MTFs 
Capability. When, either during initial 
evaluation or during the course of 
treatment of CHAMPUS^eligible 
beneficiaries, it is determined that 
required services are beyond the 
capability of the naval MTF. the 
commanding officer %vill arrange for the 
services from an alternate source in tho 
following order, subject to restrictions 
specified. The provisions of 
I 72d.4(aa)(2)(i) through (iii) must be 
followed before either supplemental 
care, authorized in t 72d.4(aa)(4). Is 


considered for payment from Navy 
Operations and Maintenance funds, or 
cooperative care, authorized in 
{ 728.4(aa)(6). Is to be considered for 
payment under the terms of CHAMPUS. 

(i) Obtain from another USMTF or 
oilier Federal MTF the authorized care 
necessary for continued treatment of tho 
patient ivithin the naval MTF, when 
such action Is medically feasible and 
economically advantageous to the 
Government. 

(il) When the patient is a retired 
member or dependent, transfer in 
accordance with j 728.4(cc)(3(i), (il), (Iii). 
or (iv). in that order. When the patient is 
a dependent of a member of a NATO 
nation, transfer in accordance with 
i 728.4(cc)(4Ki)« (11), or (iii), in that order, 

(iii) With the patient's permission, the 
naval MTF may contact State programs, 
local health agencies, or health 
foundations to determine if benefits are 
available. 

(iv) Obtain such supplemental care or 
services as delineated in | 726.4(aaM4) 
from a civilian source using local 
operation and maintenance funds, or 

(v) Obtain such cooperative care or 
services as delineated in § 728.4(a8)(6) 
from a civilian source under the terms of 
CHAMPUS. 

(3) Operation and Maintenance 
Funds. When local operation and 
maintenance funds are to be used to 
obtain supplemental care or services, 
the following guidelines are applicable: 

(i) Care or services must be legitimate, 
medically necessary, and ordered by a 
qualified USMTF provider. 

(il) The naval MFT must make the 
necessa^ arrangements for obtaining 
the required care or services from a 
specific source of care. 

(Hi) Upon approval of the naval MTF 
commanding officer or designee, the 
patient of sponsor will be provided a 
properly completed DD Form 2161. 
Referral For Civilian Medical Care. The 
DD Form 2161 wdll be marked by the 
health benefits advisor or other 
designated lndi\idual to show the naval 
MTF as the source of payment. Copy 
must also be forward^ to the MTFs 
contracting or supply officer who is the 
point of contact for coordinating 
obligations with the comptroller and 
thus the proper processing for payment. 

(iv) Care on an inpatient or outpatient 
basis will be authorized for the 
minimum period necessary for tlie 
civilian provider to perform the specific 
lest, procedure, treatment, or 
consultation requested. Potients 
receiving inpatient services In civilian 
medical facilities will not be counted us 
an occupied bed in the naval MTF, but 
will be continued on the MTFs inpatient 
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census and pay patients will continue to 
be charged .the USMTP inpatient rate 
appropriate to their patient catcTOry. 

(v) Naval MTF physicians will 
maintain professional contact with 
civilian providers. 

(4) Care and Services Authorized, 
Referral to civilian sources for 
supplemental care or services, using 
local operation and maintenance funds, 
can be made for the following types of 
care or services: 

(i) All specialty consultations for the 
purpose of establishing or confirming 
diagnoses or recommending a course of 
treatment. 

(ii) All diagnostic tests, diagnostic 
examinations, and diagnostic 
procedures (including genetic tests and 
CAT scans), ordered by qualified 
USMTF providers. 

(iii) Pr^cription drugs and medical 
supplies. 

(iv) Civilian ambulance service 
ordered by USNOT personnel. 

(5) CHAMPUS Funds, When payment 
is to be considered under the terms of 
CHAMPUS for cooperative care, even 
though the beneficiary remains under 
naval MTF control, the following 
guidelines are applicable. 

(t) Charge for care will be processed 
under the terms of CHAMPUS. 

(A) If the charge for the covered 
service or supply is above the 
CHAMFUS-determined reasonable 
charge, the direct care system will not 
assume any liability on behalf of the 
patient where a civilian provider is 
concerned, although a USMTF physician 
recommended or prescribed the service 
or supply. 

(B) Payment consideration for all care 
or services meeting cooperative care 
criteria will be under terms of 
CHAMPUS and paymant for such care 
or services will not be made from naval 
MTF funds. Conversely, any care or 
services meeting naval MTF 
supplemental care or services payment 
criteria will not be considered under the 
terms of aiAMRlS. 

(ii) Care must be legitimate and 
otherwise permissible under the terms 
of CHAMPUS and must be ordered by a 
qualified USMTF provider. 

(iii) USMTF personnel will provide 
assistance to beneficiaries referred or 
disengaged under CHAMPUS. Although 
USMTF penonnel are not authorized to 
refer beneGciaries to a specific civilian 
provider for care under CHAMPUS. the 
health benefits advisor is authorized to 
contact the cooperative care coordinator 
of the appropriate CHAMPUS contractor 
for assistance in determining authorized 
providers with the capability of 
providing the required services. Such 
information may be provided to the 


beneficiary. Beneficiaries will also be 
encouraged to obtain required medical 
services only from providers willing to 
participate in the CHAMPUS. Subject to 
the availability of space, facilities, and 
capabilities of the staff. USMTFs will 
provide consultative and such other 
ancillary assistance as required by the 
civilian provider selected by the 
beneficiary. 

(iv) Such patients who are referred 
(versus disengaged) to civilian sources 
under the terms of CHAMPUS for 
cooperative care will be provided a 
properly completed DD Form 2161. 
Referral For Civilian Medicare Care. 

The DD Form 2161 will be marked by 
the health benefits advisor, or other 
designated individual, to show 
CHAMPUS as the source of payment 
consideration. Alt such DD Form ZlGTs 
must be approved by the commanding 
officer or designee. The patient will be 
given sufficient copies to ensure a copy 
of the DD Form 2161 accompanies each 
CHAMPUS claim submitted for this 
treatment. Patients will be advised that 
CHAMPUS contractors will return 
claims received without the DD Form 
2161. Also advise patients to arrange for 
return of a completed copy of the DD 
Form 2161 to the naval MIT for 
inclusion in their medical record. 

(v) Such patients receiving inpatient 
or outpatient care or services will pay 
the patient's share of the costs as 
specified under the terms of CHAMPUS 
for their beneficiary category. Patients 
receiving inpatient services will not be 
continued on the naval MTPs census 
and will not be charged the USMTF 
inpatient rate. 

(vi) Certain ancillary' services 
authorized under CHAMPUS require 
physician case management during the 
course of treatment USM'FF physicians 
will manage the provision of ancillary 
services by civilian providers when such 
services are obtained under the terms of 
CHAMPUS. Examples include physical 
therapy, private duty (special) nursing, 
rental or lease/purchase of durable 
medical equipment, and services under 
the CHAMPUS Program for the 
Handicapped. USMTF providers 
exercising physician case management 
responsibility for ancillary services 
under CHAMPUS will be subject to the 
same benefit limitations and 
certification of need requirements 
applicable to civilian providers under 
the terms of CHAMPUS for the same 
types of medical care. USMTF 
physicians exercising physician case 
management responsibility will 
maintain professional contact with 
civilian providers of care. 

(0) Care and Services Authorized, 
Referral to civilian sources fur 


cooperative care or services can be 
made for the following under the terms 
of CHAMPUS: 

(i) Authorized nondtagnostic medical 
services such as physical therapy, 
speech therapy, radiation therapy, and 
private duty (special) nursing. 

(ll) Preauthorized (by OCHAMPUS) 
adjunctive dental care, including 
orthodontia related to surgical 
correction of cleft palate. 

(iii) Durable medical equipment. 
(CHAMPUS payment will be considered 
only if the equipment is not available on 
a loan basis from the naval MTF.) 

(iv) Prosthetic devices (limited 
benefit), orthopedic braces and 
appliances. 

(v) Optical devices (limited benefit). 

(vi) Civilian ambulance service to a 
uniformed service facility when service 
is ordered by other than direct care 
personnel. 

(vli) All care under the CHAMPUS 
Program for the Handicapped. 

(viii) Psychotherapeutic or psychiatric 
care. 

(ix) Except for those types of care or 
services delineated in i 728.4(aa)(4). all 
other CHAMPUS authorized medical 
services not available in the naval Ml F 
(for example, neonatal intensive care) 

(bb) Third Party Liability Case, In 
accordance with chapter 24. section 
2403. JAG Manual, naval KfTFs shall use 
the following guidelines to complete and 
submit a NAV]AC 5690/12, Hospital and 
Medical Care, 3rd Party Liability Case, 
when a third party may be liable for the 
injury or disease being treated; 

(1) Preparation, The front of NAV|AG 
bBQOllZ shall be used by all naval Ml Fi 
to report the value of m^cal care 
furnished to any patient when (i) a third 
party may be legally liable for causin); 
the injtiry or disease, or (ii) when a 
Government claim is possible under 
workmen's compensation, no-fault 
insurance (see responsibilities for 
apprising the insurance carrier in 

S 726.4(bb|(5)), or under medical 
payments insurance (e.g„ in all 
automobile accident cases). Block 4 of 
this form requires an appended 
statement of the patient or on accidiuit 
report, if available. Prior to requesting 
such a statement from a patient, the 
person preparing the front side of 
NAVjAG 5890/12 shall show the patienl 
the Privacy Act statement printed at 
bottom of the form and shall have thr 
patient sign his or her name beneath ihe 
statement. 

(2) Submission, (i) h/oval Patients. Thf 
completed front side of the NAVjAC 
5890/12 shall be submitted to the 
appropriate action JAG designee listed 
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in section 2401 of the JAG Manual at the 
following times for naval patients: 

(A) Initial. An initial submission shall 
be made as soon as practicable after a 
patient is admitted for any period of 
inpatient care, or if It appears that more 
than 7 outpatient treatments will be 
furnished. This submission should not 
be delayed pending the accumulation of 
all potential charges from the treating 
facility. This submission need not be 

I ba»ed upon an extensive investigation 
of the cause of the injury or disease, but 
it should include all known facts. 
Statements by the patient, police 
reports, and similar information (if 
avaihiblc), should be appended to the 
form. 

(B) Interim. Interim submissions shall 
be made every 4 months after the initial 
submission until the patient is 
transferred or rcleas^ from the facility, 
or I hanged from an inpatient status to 
tn outpatient status. 

(C) Final. A final submission shall be 
made upon completion of treatment or 
upon transfer of the patient to another 
facility. The facility to which the patient 
;b transferred should be noted on the 
ionn Report control symbol seoCKl is 
assigned to this report. 

|li) Monnoval Patients. When care is 
provided to personnel of another 
[Federal agency or department, that 
agency or department generally will 
Ussert any claim in behalf of the United 
States, In such instances, the NAVIAG 
p890/i 2*8 (initial, interim, and final) 

^11 be submitted directly to the 
appropriate of the following addressees: 

(A) U.S. Army. Commanding general 
of the Army or comparable area 
commander in which the incident 
[occurred. 

I (B) US. Air Force. Staff judge 
pdvocate of the Air Force installation 
^oariist the location where the initial 
pnedical care was provided. 

I (C) US. Coast Guard. Commandant 
I^LCL/ 43 ). U.S. Coast Guard, 2100 
wcond Street. S.W., Washington. DC 

I (D) Department of Labor. The 
appropriate Office of Workers’ 
pompensation Programs (OWCPj. 

I (K) Veterans Administration, Director 
p the Veterans Administration hospital 
^ponsiblc for medical care of the 
Wjured party. 

I Department of Health and Human 

(DHHSJ. Regional attorney’s 
in the area where the incident 
peurred. 

|J3) Supplementary Documents, An SF 
p2 should accompany the final 
Pobmission in all cases involving 
Fpatient care. Additionally, when 
f<^vemment care exceeds $1,000. 

PPubent facilities should complete and 


submit the back side of NAV)AG 5890/ 
12 to the action )AG designee. On this 
part of the form, the determination of 
’’patient status” may be based on local 
hospital usage. 

(4) Health Record Entries. Copies of 
all NAVJAG 5880/12*8 shall be retained 
in the Health Record of the patient. 
Action JAG designees shall be notified 
immediately when a patient receives 
additional treatment subsequent to the 
issuance of a final NAVJAG 5890/12 if 
the subsequent treatment is related to 
the condition which gave rise to the 
claim. 

(5) No-Fauh Insurance. When no-fault 
insurance Is or may be involved, the 
naval legal service office at which the 
JAG designee is located shall be 
responsible for apprising the insurance 
carrier that the Federal payment for the 
benefits of this instruction are 
secondary to any no-fault insurance 
coverage available to the injured 
individual. 

(0) Additional Guidance. Chapter 24 
of the JAG Manual and DUMEDINST 
5880.1A contain supplemental 
information. 

(cc) T^nsfer of Patients. (1) General. 
All patients will be treated at the lowest 
echelon equipped and staffed to provide 
necessary care: however, when transfer 
to another MTF is considered necessary. 
Government Uansportation shall be 
used when available. Medical regulating 
shall be accomplished in accordance 
with the provisions of OPNAVlNS'f 
403O.25B and BUMEDINST 032O.1D. 

(2) US. Military Patients. U.S military 
patients will not be retained in acute 
care MTFs longer than the minimum 
time necessary to attain the mental or 
physical slate required for return to duty 
or separation from the service. When 
required care is not available at the 
facility providing area inpatient care, 
patients will be transferred to the most 
readily accessible USMTF or designated 
USTF possessing the required 
capability. Transportation of the patient 
and a medical attendant or attendants. 

If required, is authorized at Government 
expense. The administrative procedures 
outlined in BUMEDINST 6320.1 ID shall 
be followed when: 

(i) A patient has received the 
maximum benefit of hospitalization in a 
naval MTF but requires a protracted 
period of nursing home type care. The 
Veterans Administration can provide 
this type care or arrange for it from a 
civilian source. 

(ii) It is determined that there is or 
may be spinal cord Injury necessitating 
immediate medical and psychological 
attention. The VA it staffed and 
equipped to provide all necessary care 
in the most expeditious manner. 


(iii) A determination has been made 
by the Secretary concerned that a 
member on active duty hen a drug 
dependency or drug abuse disability. 

(3) Hetir^ Members and Dependents. 
When a retired member or a dependent 
requires care beyond the capabilities of 
a facility and a transfer is necessary, the 
commanding officer of that facility may: 

(i) Arrange for transfer to another 
USMTF or designated USTF located in 
an overlapping catchment area of the 
transferring facility if either has the 
required capability, 

(ii) If the patient or sponsor agrees, 
arrange for transfer to the nearest 
USM'IT or desi^ated USTF having the 
required capability, regardless of its 
location. 

(iii) Arrange for transfer to the 
Veterans Administration MTF nearest 
the patient's residence if the patient is a 
retired member. 

(iv) Provide assistance in releasing the 
patient to a civilian provider of the 
patient’s choice under the terms of 
Medicare, if the patient is entitled. 
Beneficiaries entitled to Medicare, Part 
A, because they are 65 years of age or 
older or because of a disability or 
chronic renal disease, lose CHAMPUS 
eligibility but remain eligible for care in 
USMTFs. 

(v) If the patient is authorized benefits 
under CHAMPUS. disengage from 
medical management and issue a Non¬ 
availability Statement (DD Form 1251) in 
accordance %viih the provisions of 

§ 728.84, for care under CHAMPUS. This 
step should only be taken after due 
consideration is made of the 
supplcmental/cooperative care policy 
adefressod in § 728.4(aa). 

(4) Dependents of Members of NATO 
Nations, When a dependent, as defined 
in i 728.41, of a member of a NATO 
notion requires care beyond the 
capabilities of the facility and a transfer 
Is necessary, the commanding officer of 
that facility may; 

(i) Arrange for transfer to another 
USNfTF or designated USTF having the 
required capability if it is located in an 
overlapping catchment area of the 
transferring facility. 

(ii) if the patient or sponsor agrees, 
arrange for transfer to the nearest 
USMTF or designated USTF having the 
required capability, regardless of its 
location. 

(iii) Effect disposition in accordance 
with 5 728.42(d). 

(5) Others. S^tion 34 of title 24, 

United States Code, provides that 
hospitalization and outpatient services 
may be provided outside the continental 
limits of the United States and in Alaska 
to the officers and employees of any 
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department or agency of the Federal 
Government, to employees of a 
contractor with the United States or the 
contractor's subcontractor, to the 
dependents of such persons, and in 
emergencies to such other persons as 
the Secretary of the Navy may 
prescribe: provided, that such services 
shall be permitted only where facilities 
are not otherwise available in 
reasonably accessible and appropriate 
non-Federal facilities. In addition, the 
hospitalization of such persons in a 
naval MTF is limited by section as of 
title 24, United Stales Code, to the 
treatment of acute medical and surgical 
conditions, exclusive of nervous, mental 
or contagious diseases, or those 
requiring domiciliary care. Section 35 of 
title 24 also limits dental care for such 
persons to treatment that is an adjunct 
to inpatient hospital care and excludes 
any dental prosthesis or orthodontia. 
The transfer and subsequent treatment 
of such patients shall be in accordance 
with the aforementioned provisions of 
law. 

(dd) Verification of Patient Eligibility, 

(1) General Defense Enrollment 
Eligibility Reporting System (DEERS) 
eligibility verification checks shall be 
us^ in coniunction with the 
identification card system as a basis for 
determining eligibility for medical and 
dental care In USMTFs. For other than 
emergency care, patients are required to 
have a vaud ID card in their possession 
and, under the circumstances described 
in i 726.4(dd)(l)(ii). are also required to 
meet certain DEERS criteria before 
treatment or services are rendered. 
Although DEERS and the ID card system 
are related • there may be instances 
where a beneficiary is in possession of 
an apparently valid ID card and the 
DEERS data base shows that eligibility 
has been terminated or vice versa. 
Consequently, eligibility indication in 
one system cannot override indication 
of ineligibility in the other without some 
other type of collateral documentation. 
Until the vast majority of eligible 
beneficiaries are included in the data 
base, dependents receiving DEERS 
checking shall be deemed ineligible for 
the reasons stated in S 728.4(dd)(3)(i) 

(A). (B). (C). (D), and (E). 

(i) Priorities, With the followlog initial 
priorities, DEERS eligibility checl^ shall 
be conducted with a CRT terminal, 
singlenligit dialer telephone, or special 
000 num^r provided for the specific 
purpose of DEERS checking to: 

(A) Confirm beneficiary eligibility. 

(B) Determine whether a beneBciary is 
enrolled 

(C) Identify any errors on the data 
base. 


(ii) Minimum Checking Requirements. 
The minimum DEERS eligibility 
checking requirements are: 

(A) Twenty five percent of all 
outpatient visits. 

(B) One hundred percent of all 
admissions. 

(C) One hundred percent of all dental 
visits by nonactive duty patients to 
dental treatment facilities in areas 
designated as dentally underserved. 

(D) One hundred percent of pharmacy 
outpatients presenting prescriptions 
written by a dviiian provider. 

(2) Identification Cards. All 
Indviduals, including members of the 
uniformed services in uniform, shall 
provide valid identification when 
requesting health benefits, except as 
indicated in { 728.4(dd)(3). Although a 
DD Form 1173 (Uniformed Services 
Identification and Privilege Card) may 
be issued to children under 10 years of 
age. under normal circumstances they 
are not required. Accordingly, 
certification and identification of 
children under 10 years of age are the 
responsibility of the member or retired 
member, accompanying parent, legal 
guardian, or acting guardian. Either the 
DD Form 1173 issued the spouse of a 
member or former member or the 
identification card of the member or 
former member (DD Form 2. DD Form 2 
(Ret). Form PHS-1066-1. or Form PHS- 
1860>3 (Ret)) is acceptable for the 
purpose of establishing the eligibility of 
a child under 10 years of ace. 

(i) The fact that the word ^'indefinite" 
may appear in the space for the 
expiration date on a member*s card 
does not lessen its acceptability for 
identification of a child. 

(ii) To be valid, a dependent's DD 
Form 1173 must have an expiration date. 
Should a DD Form 1173 be presented 
with an expiration date of "indefinite", 
it ia invalid and shall not be honored. 
Furthermore, such a card shall be 
confiscated and forwarded to the 
Commander, Naval Military Personnel 
Command. (NMPC (641D)/Pers 7312), 
Department of the Navy. Washington, 
DC 20370 for investigation and final 
disposition. If emergency treatment is 
necessary for such a person, it shall be 
rendered with action and followup 
action initiated in accordance with the 
provisions of NAVMED P-5020- 

(3) Identification Procedures. 

Although the most widely recognized 
and acceptable forms of identification 
are DD Form 1173, DD Form 2, Form 
PHS-18dft-l, and Form PHS-10e6-3 
(Ret), individuals presenting for care 
without such identification may be 
rendered care upon presentation of 
other identificaHon as outlined in this 
part. Under the circumstances 


enumerated, the following procedures 
shall be followed when individuals 
present without the required proof of 
eligibility or when a DEERS check does 
not establish eligibility as long as a clear 
audit trail is maintained to support 
required actions and followup actions in 
each instance. 

(i) Minimum Requirements. Patients 
presenting at UShfTFs are required to be 
processed for DEERS eligibilty 
verification in accordance with 
minimum checking requirements 
described in $ 728.4(ddHl)(ii)* Routine 
nonemergency care will be denied, 
unless eligibility can be determined 
through other appropriate means [see 
i 72a4(dd)(3)(tU)], when a DEERS 
verification c^ck is performed and 
eligibility cannot be verified for any of 
the following reasons: 

(A) Sponsor not enrolled 

(B) Sponsor has separated from activi 
duty ond is no longer entitled to 
benefits. 

(C) Spouse has a final divorce decree 
from sponsor and not entitled to 
continued eligibility as a former spouse. 

(D) Dependent child is married. 

(E) Dependent becomes an active duty 
member of a uniformed service. (This 
would only apply to CHAMPUS bencHti 
since the former dependent becomes 
entitled to direct care benefits in his or 
her own right as an active duty 
member.) 

(II) Emergency Situations. Admission 
or treatment shall be initiated and 
satisfactory collateral identification, i.e., 
official orders, letters, or other 
documentation may be accepted in lien 
of an identification card or in lieu of s 
positive verification through a DEERS 
check. For dependents, collateral 
documentation must clearly show the 
relationship of the dependent to an 
eligible sponsor. If an emergency 
admission or emergency outpatient 
treatment is accomplished for an 
individual whose proof of eligibility is is 
question, the provisions of NA VMED 
1^5020 shall 1^ initiated to minimize tht 
write-off of uncollectible accounts. 
NAVMED P-5020 also specifies that 
followup action shall be aggressively 
pursued to recoup costs ofcarc when 
the facility has not been reimbursed an 
result of the initial action taken to 
collect costs due. 

[Hi] Nonemetqency Situations. (A) 
When a prospective patient cannot 
present required identification and the 
DEERS verification process does not 
verify eligibility, the facility shall 
require the signing of a statement by the 
member, patient, pationt's parent, legal 
guardian, or acting guardian attesting to 
the fact that eligibility has been 
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established in accordance with 
appropriate directives and stating the 
reason identification is not in hU or her 
possession. Form NAVMED 6320/9. 
Dependent’s Eligibility for Medical Care, 
shall be used to document such 
instances. The aforementioned 
responsible individual shall be apprised 
of the provisions on the form NAVMED 
&320/9 requiring proof of eligibility 
Mfithin 2 working days. Persons refusing 
to sign the certification on the NAVMED 
M20/9 shall be dented treatment or 
admission in nonemergency situations. 

If proof of eligibility is not received by 
the end of the second working day after 
treatment is rendered, action shall be 
taken in accordance with the provisions 
Df NAVMED P-^5020 to recoup the cost 
Df care rendered. 

(B) Possession of an ID card alone 
does not constitute sufficient proof of 
eligibility when the DEERS check does 
Dot verify eligibility. What constitutes 
lufTident proof will be determined by 
the reason the patient failed the DEERS 
Dheck (see S 728.4(dd](3)(i)). For 
example, the groups most expected to 
[ail DEERS eligibility checks are 
members who are recent accessions and 
their dependents. Guard or Reserve 
members recently activated for training 
periods of 30 to 180 days and their 
dependents, and parents and parenta-in- 
law with expired cards. 

(/) When recent accessions are called 
to active duty or Notional Guard or 
Reserve Units are called to active duty 
[or a period of 30 days or more and their 
dependents do not yet have DD Form 
il73>i satisfactory collateral 
IdentiBcalion may be accepted in lieu 
hereof, i.e^ official documents which 
tutablisb the individuaFs status as a 
dependent of a member of a unit called 
10 duly for a period which is not 
beciried as 30 days or less or a 
Rlephone call to a unit orderly room or 
^onnel office to verify that the 
^laimed sponsor is assigned to that unit, 
for a child, the collateral documentation 
^11 include satisfactory evidence that 
N dependent is within age limiting 
Riteria outlined in $ 72a2(iH4). A 
^pendent’s eligibility, under the 
^'isions of i 72a,4(dd)(3)(ui)(B)(i). 
pmmences on the first day of the 
^nsor^s active service and ceases as 
K midnight on the last day of active 
Mice. 

[ (2) When parents or parents-in-la %y 
Wuding step-parents and step- 
hwis-indaw) request care in naval 
^9 with invalid (expired) DD Form 
m 73 a, care shall be rendered if they or 
sponsor sign a statement that an 
FPpiication has been submitted for a 


new DD Form 1173, that the beneficiary 
is dependent upon the service member 
for over one-half of his or here support, 
and that there has been no material 
change in the benefldary's 
circumstances since the previous 
determination of dependency and 
issuance of the expired card. This 
statement shall be placed in the 
beneficiary's medical record. The patent 
or sponsor should be informed that if 
eligibiUty is not reinstated, the facility 
will initiate action to recoup the cost of 
care. Action and followup action shall 
be initiated and aggressively pursued in 
accordance with the provisions of 
NAVMED P-502a 

(C) When it becomes necessary to 
make a determination of eligibility on 
other categories of individuals not 
covered in S 728,4(dd)(2). patient affairs 
personnel shall be requested to obtain a 
determination from the purported 
sponsoring agency, if appropriate. When 
it is necessary to treat or admit a person 
who is not verified as eligible by the 
DEERS check and cannot otherwise 
present proof of eligibility for care at the 
expense of the Government, care shall 
not be denied based solely on the lack 
of verification of eligibility through 
DEERS. In such instances the 
procedures of NAVMED P-6020 shall be 
followed to minimixe. to the fullest 
extent possible, the write-off of 
uncollectible accounts. 

(iv) Appointments, To prevent 
difficulties for the MTF. DEERS check of 
prospective patients with future 
appointments made through a central 
appointment desk or clinic appointment 
desk are necessary. Without advanced 
DEERS checking, patients could arrive 
at a clinic with an ID card but may fail 
the DEERS check or arrive without an ID 
card but is identified In the DEERS 
check as being eligible. Records. 
Including the full social security number, 
of central appointment systems and 
clinic appointment systems shall be 
passed daily to the DEERS 
representative for a prospective DEERS 
check. This will enable appointment 
clerks to notify those with appointments 
of any apparent problem and refer them 
to the appropriate authority to resolve 
the problem prior to the appointment. 

(v) Retrospective Processing, Medical 
services daily logs for walkdn patients, 
emergencies, or patients replacing last 
minute appointment cancellations shall 
be passed to the DEERS representatiye 
for retrospective batch processing. For 
DEERS processing, the last four digits of 
a social security number arc insufficient. 
Accordingly, when restrospective 


' processing may be necessary, it is 
essential that the full social security 
number is included in the daily log for 
each patient. 

Subpart 6—Membara of the Uniformed 
Services on Active Duty 

§ 728.11 EllglMe benaficisries. 

(a) A member or a uniformed service, 
as defined in subpart A. who is on 
active duty is entitled to and shall be 
provided medical and dental care and 
adjuncts thereto. For the purpose of this 
part, the following arc also considered 
on active duty: 

(1) Members of the National Guard in 
active Federal service pursuant to a 
"call" under 10 U.S.C. 3500 or 850a 

(2) Midshipmen of the United States 
Naval Academy. 

(3) Cadets of the United States 
Military Academy. 

(4) Cadets of the Air Force Academy. 

(5) Cadets of the Coast Guard 
Academy. 

(b) The following categories of 
personnel who are on active duty are 
entitled to and shall be provided 
medical and dental care and adjuncts 
thereto to the same extent as is provided 
for active duty members of the Regular 
service (except reservists when on 
active duty for training (ACDU TRA) as 
delineated in § 726^71). 

(1) Members of the Reserve 
components. 

(2) Members of the Fleet Reserve. 

(3) Members of the Fleet Marine Corps 
Reserve. 

(4) Members of the Reserve Officers' 
Training Corps. 

(5) Members of all officer candidate 
programs. 

(6) Retired members of the uniformed 
services. 

} 728.12 Extent of care. 

Members who are away from their 
duty stations or are on duty where there 
is no MTF of their own service may 
receive care at the nearest available 
Federal MTF (including designated 
USTFs) having the capability to provide 
the required care. Care shall be 
provided without regard to whether the 
condition for which treatment is 
required was incurred or contracted in 
line of duty, 

(a) All Active Duty Members, (1) All 
eligible beneficiaries covered in this 
subpart are entitled lo and shall be 
rendered the following treatment and 
services upon application to a naval 
MTF whose mission includes the 
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rendering of the care required. This 
entitlement provides that when required 
care and services arc beyond the 
capabilities of the facility to which the 
members applies, the commanding 
oO'icer of that facility shall arrange for 
care from another USMTF, designated 
U5nT, or other Federal source or may 
authorize and arrange for direct 
utilization or supplemental services and 
supplies from civilian non-Federal 
sources. The cost of services from 
civilian non>Federal sources shall be 
borne by the facility's operation and 
maintenance funds. 

(1) Necessary hospitalization and 
other medical care. 

(ii) Occupational health services as 
defined in $ 728.2(aa). 

(iii) Necessary prosthetic devices, 
prosthetic dental appliances, hearing 
aids, spectacles, orthopedic footwear, 
and other orthopedic appliances (see 
subpart H). When these items need 
repair or replacement and it is 
determined that the items were not 
damaged or lost through negligence, 
repair or replacement is authorized at 
Government expense. 

(iv) Routine dental care. EXCF.PT10N: 
Other than emergency dental treatment 
for members of the Army and Air Force 
shall be provided only to those who are 
either on active duty in localities where 
their own dental services are not 
available, or to those assigned to 
detached duty with the Navy (MANMFJ) 
art, 8-98(l)(e)). 

(2) When a USMTF, with a mission of 
providing the care required, releases the 
medical management of an active duty 
member of the Navy, Marine Corps. 
Army, or Air Force, the resulting civilian 
health care costs will be paid by the 
referring facility. The member's 
uniformed service will be billed for care 
provided by the civilian facility only 
when the referring MTF is not organized 
nor authorized to provide needed health 
care (see 732 of this chapter for naval 
members). Saturation of service or 
facilities does not fall within this 
exception. When a naval MTF retains 
medical management, the costs of 
supplemental care purchased from 
civilian sources is paid from funds 
available to operate the M'lT which 
manages care of the patient. 

(b) Maternity Episode for Active Duty 
Female Members, A pregnant active 
duty member who lives outside the 
MiiSS catchment area of all USMTFs is 
permitted to choose whether she wishes 
to deliver in a closer civilian hospital or 
travel to the USMTF for delivery. If such 
a member chooses to deliver in a naval 
MTF, makes application, and presents at 
that facility at the time for delivery, the 
provisions of $ 728.12(a) apply with 


respect to the furnishing of needed care, 
including routine newborn care (i.e.. 
nursery, newborn examination. PKU 
test, etc.): arrangements for care beyond 
the facility's capabilities: or the 
expenditure of funds for supplemental 
care or services. Expenses incurred for 
the infant in USMTFs or civilian 
facilities (once the mother has been 
admitted to the USMTF) shall be paid 
from funds available for the care of 
active duty members, unless the infant 
becomes a patient in his or here own 
right either through an extension of the 
birthing hospital stay because of 
complications, subsequent transfer to 
another facility, or subsequent 
admission. If the Government is to 
assume financial responsibility for 

(1) Care of pregnant members residing 
within the MHSS catchment area of a 
uniformed ser\’ices hospital or in the 
catchment area of a designated USTF, 
such members are required to: 

(1) Make application to that facility for 
care, or 

(ii) Obtain authorization, in 
accordance with part 732 of this chapter 
for delivery in a civilian facility. 

(2) Non-Federal care of pregnant 
members residing outside catchment 
areas of USMTFs. the member must 
request and receive authorization in 
accordance with part 732 of this chapter. 

(c) Reserx^e and National Guard 
Personnel. In addition to those ser\ices 
covered in 5 728.12 (a) and (b). Reserve 
and National Guard personnel are 
authorized the following under 
conditions set forth. (See S 728.25 for 
additional benefits for National Guard 
personnel.) 

(1) Personnel whose units have an 
active Army mission of manning missile 
sites are authorized spectacle inserts for 
protective field masks. 

(2) Personnel assigned to units 
designated for control of civil 
disturbances arc authorized spectacle 
inserts for protective field masks M17. 

$ 728.13 Application for cara. 

Possession of an ID card (a green 
colored DD Form 2 (with letter suffix 
denoting branch of service). Armed 
Forces Identification Card; a green 
colored PUS 1866-1. Identification Card: 
or a red colored DD Form 2 Res 
(Reservists on active duty for training)) 
along does not constitute sufficient 
proof of eligibility. Accordingly, a 
DEERS check shall be made in 
accordance with S 728.4(dd) before care, 
other than emergency care, is rendered 
to the extent authorized. 


Subpart C—Membera of Reserve 
Components, Reserve Officers' 
Training Corps, Navy and Marine 
Corps Officor Candidate Program, and 
National Guard Personnel 

§ 728.21 Navy and Marine Corps 
Reservists. 

(a) Scope. This § 728.21 applies to 
reservists ordered to active duty for 
training or inactive duty training (drill) 
as those terms are defined in subpart A. 
Reservists on extended active duty shall 
be treated as members of the Regular 
ser\xie in accordance with subpart B. 

(b) Entitlement. (1) Reservists on 
Active Duty for Training (ACDUTRA). 
(i) Pursuant to 10 U.S.C. 1074(a). 
reservists who sustain injury, contract 
disease, or otherwise become ill while 
on active duty for training are entitled to 
medical and dental care to the same 
extent as members of the Regular 
service during the training period (see 
subpart B) subject to the provisions of 

§ 72a21(d). 

(ii) Pursuant to 10 US.C. 6148(a). 
reservists who are disabled from an 
injur>' incurred in line of duty while on 
active duty for training for any period of 
time are entitled to medical and dental 
care in USMTFs and designated USTFs 
beyond the period of training to the 
same extent as members of the Regular 
service (see subpart B) subject to the 
provisions of S 72821(d). 

(iii) Pursuant to 10 U.S.C. 6148(d). 
reservists ordered to active duty for 
training and reservists ordered to 
involuntary active duty for training for 
any period of time who become disabled 
os a result of illness or disease 
contracted in line of duty while so 
employed ore entitled to medical and 
dental care in USMTFs beyond the 
period of training subject to the 
provisions of § 728.21(d). Such care, 
however, shall not extend beyond 10 
weeks without either authorization from 
Commander. Naval Medical Command 
or upon approval of a medical board 
When reservists require care for an 
extended period of time under 10 U.S.C 
6148(d). not in excess of 6 months, the 
provisions of subpart 1 are applicable 

(2) Reservists Performing Inactive 
Duty Training (drill). (1) Pursuant to 10 
U.S.C. 6140(a). reservists ordered to 
perform inactive duty training (drill) for 
any period of time who are disabled in 
line of duty from injury sustained while 
so employed are entitled to medical and 
dental care during and beyond the 
training period to the same extent as 
members of the Regular service (see 
subpart B) subject to the provisions of 
5 728.21(d), 
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(11) Pursuant to 10 U.S.C. 6148(d)» 
reservists ordered to perform inactive 
duly training (drill) for any period of 
time who become ill or contract disease 
in line of duty while so employed are 
entitled to mcdicai and dental care 
duni^ the period of training. Beyond the 
trainii^ period medical and dental care 
shall be provided in accordance with 
i 7-B.21(bMlKiii) and ( 72a^(b)(2)(iH). 
including subpart I 

(iii) ihirsaant to 10 U.S.C. 1074a. 
mcnibersof the uniformed services are 
entitled to medical and dental care for 
an injury incurred or aggravated while 
thr member is traveling directly to or 
from a place at which the member is to 
perform, or has performed inactive duty 
training, provided 

(A) The injury is not incurreyi nor 
aggravated as a result of the n[vember*B 
|own gross negligence or misconduct 

(B) The care rendered is limited to 
that appropriate for treatment of the 
iinjury until the resulting disability 
jeannot be materially improved by 
[further hospitalization or treatment. 

(3) Questionable Circumstances. In 
[situations involving questionable 
!c rcumstanoee, referral to the office of 
^dical affairs or office of dental affairs 
ps rtppro|«fate. If necessary, make 
Werral to the Naval Medical Command 
mMKDCOM- 33 for medical and 
WRDCOM-32 for dental) on 
Weterminations of entitlements. 

[ (c) Line of Duty, For the purpose of 
subpart C, an injury, illness, or 
bisease which is incurred or betimes 
Itianifesl while a reservist is employed 
p the performance of active duty for 
fining (including authorized leave and 
pberty), or inactive duty training (drill], 
pill be considered to have been incurred 
pline of duty (LOD) unless the 
fcondition was incurred as the result of 
pc ri 5ervist*i own misconduct or under 
pher circumstances enumerated In JAG 
^nual, chapter VIII. While the LOD 
pvestigation is being conducted, such 
bwrvists remain entitled to care. If the 
Investigation determines that the injury 
F illness was not incurred in line of 
Puty. the reservist shall be charged at 
p* civilian humanitarian nonindfgent 
pte if father care is required in naval 
pTFs. While reservists on active duty 
for training arc authorized care for all 
pnditions which are incurred or 

manifest while en route to or 
pom such training, reservists enroute to 
p hum inactive duty training (drlU) may 
F«y be rendered care as a result of 
F*|wiei. (See DOD Military Pay and 
rjllo^ anoes Entitlement Manual for the 
pHowable constructive travel time.) 

I (d) Treatment and Services 
^thon'zed Reservists covered by this 


subpart may be provided medical and 
dental care subject to the following: 

(1) The follow'ing treatment or 
services are not authorized routinely 
and therefore must be approved by 
either the appropriate office of medical 
affairs or office of dental affairs, or the 
Commander, Naval Medical Command 
(MEDCOM-33 for medical and 
MEDCOM-32 for dental), prior to 
initiation of services. 

(ij Conditions that existed prior to a 
reservisTs period of training duty. 

(A) Remediable physical defects. 

(B) Remediable treatment for other 
conditions. 

(C) Elective surgery. 

(ii) All dental care other than 
emergency treatment and that treatment 
necessary to correct an injury incurred 
in the line of duty. 

(2) Prosthetic devices, including dental 
appliances, hearing aids, spectacles, and 
orthopedic appliances that arc lost or 
have become damaged during training 
duty, not through the negligence of the 
individual, may be repaired or replaced 
at Government expense. 

(c) Authorization for Core. (1) 
Reservists covered by this subpart may 
be provided inpatient or outpatient care 
during a period of training duty without 
written authorization. 

(2) Except In emergencies or when 
inpatient care initiated during a period 
of training duty extends beyond such 
period, reservists %vill be required to 
furnish written official authorization 
from their unit commanding officer, or 
hl^er authority. Incident to receiving 
inpatient or oiitpatieDt care beyond the 
period of tralnif^ duty. The letter of 
authorization will include name, grade 
or rale, social security number, and 
organization of the reservist: type of 
training duty being performed or that 
was being performed when the 
condition manifested; diagnosis (if 
known); and a statement that the 
condition was incurred in line of duty 
and that the reservist is entitled to care. 
If the reservist has been issued a notice 
of eligibility (NOE) (subpart 1). the NOE 
may then accepted in lieu of the letter 
of authorization. When authorization 
has not been obtained beforehand, care 
may be provided on a civilian 
humanitarian bails (see subpart G) 
pending final determination of 
eligibility. 

S 72t.22 Members of Other Reserve 
Components of the UiWformed Servtcee, 

(a) Members of reserve components of 
the Coast Guard may be provided care 
the same as Navy and Marine Corps 
reservists, 

(b) Members of reserve components of 
the Army and Air Force may be 


provided care in naval MTFs to the 
tame extent that they are eligible for 
such care In MTFs of their respective 
services. Consult current Army 
Regulation 40-3. Medical Dental, and 
Veterinary Care, or Air Force Regulation 
166-6, Persons Authorized Medical Care, 
as appropriate, for particular eligibility 
requirements or contact the nearest 
appropriate service facility. 

(c) When the service directive 
requires written authorizatioa such 
authorization shall be obtained from the 
reservist's unit commanding officer or 
other appropriate higher authority. 

(d) Naval MTFs in the United States 
are authorized to conduct physical 
examinations of and administer 
immunizations to inactive reserve Public 
Health Service commissioned officers 
upon presentation of a written request 
li^m the Commissioned Personnel 
Operations Division, OPM/OAM, 5600 
Fishers Lane, Rockville. MD 206S2, 

f 726,23 Reserve Officefs* Training Corps 
(ROTO. 

(a) Eligible Beneficiaries. (1) Members 
of the Senior Reserve Officers* Training 
Corps of the Armed Forces including 
students enrolled in the 4-year Senior 
ROTC Program or the 2-year Advanced 
Training Senior ROTC Program. 

(2) Designated applicants for 
membership In the Navy, Army, and Air 
Force Senior ROTC Programs during 
their Initial d-weeks tranlng period 
(practice cruises or field training). 

(3) Medical dental, pharmacy, 
veterinary or science ^ed to medicine 
students who are commissioned officers 
of a reserve component of an Armed 
Force who have been admitted to and 
training in a unit of a Senior Reserve 
Officers* Training Corps. 

(b) Extent of Care, (1) While attending 
or en route to or from field training or 
practice cruises: 

(i) Medical care for a condition 
incurred without reference to line of 
duty. 

(ii) Routine dental care, EXCEPTION: 
See i 728.t2(a](4] for Army and Air 
Force beneficiaries. 

(iii) Prosthetic devices, inclu<iing 
dental appliances, hearing aids, 
spectacles, and orthopedic appliances 
that have become damaged or lost 
duri^ training duty, not through the 
negligence of the individual, may be 
repaired or replaced as necessary as 
Government expense. 

(iv) Care of remediable physical 
defects, elective surgery or other 
remediable treatment for conditions that 
existed prior to a period of training duty 
are not authorized without approval 
from the appropriate office of medical 
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affairs or office of dental affairs, or from 
the Commander. Naval Medical 
Command (MEDCOM~32 for medical 
and MEDCOM-33 for dental). 

(v) Medical examinatipna and 
immunizations. 

(vi) ROTC members are authorized 
continued medical care, including 
hospitalization, upon expiration of their 
field training or practice cruise period, 
in accordance with the provisions of 

§ 72a.21(b)(l) (ii) and (ili) and { 728.22. 

(2) While attending a civilian 
• educational institution: 

(i) Medical care, including 
hospitalization, for a condition Incurred 
in line of duty while at or traveling to or 
from a military installation for the 
purpose of undergoing medical or other 
examinations or for the purposes of 
making visits of observation, including 
participation in service-sponsored 
sports, recreational, and training 
activities. 

(ii) Medical examinations, including 
hospitalization necessary for the proper 
conduct thereof. 

(iii) Required immunizations, 
including hospitalization for severe 
reactions therefrom. 

(c) Authorization, A letter of 
authorization will be prepared by the 
individuars commanding officer and 
addressed to the commanding officer of 
the MTF concerned. 

(d) ROTC Members as Beneficiaries 
of the Office of Workers* Compensation 
Programs fOWCPf Under 
circumstances described therein, 
members of the ROTC shall be rendered 
care as outlined in § 728.53 as 
beneficiaries of OWCP. 

S 728.24 Navy and Marine Corps Officer 
Candidate Programs. 

Members of the Reser\*e Officers 
Candidate Program and Platoon Leaders 
Class are entitled to the same medical 
and dental benefits as are provided 
members of the Navy and Marine Corps 
Reserve Components. Accordingly, the 
provisions of $ 728.21 are applicable for 
such members. Additionally, candidates 
for. or persons enrolled in such 
programs, including members of the 
Women Officer's Training Class, are 
authorized admission to naval MTFs for 
(he purpose of conducting special 
physical examination procedures which 
have been requested by the 
Commander. Naval Medical Command 
to determine their physical fitness for 
appointment to. or continuation in such 
a program. Upon a request from the 
individual's commanding officer, the 
officer In charge of cognizant Navy and 
Marine Corps recruiting stations, or 
officer selection officer, naval MTFs are 
authorized to admit such persons when. 


in the opinion of the cognizant officer, 
hospitalization is deemed necessary for 
the proper conduct of the special 
physical examinations. Hospitalization 
should be kept to a minimum and 
treatment other than for humanitarian 
reasons, except as provided herein, is 
not authorized. 

S 728.2S Army and Air Force Natiooal 
Guard Personnel. 

(a) Medico! Care, Upon presentation 
of a letter of authorization, naval MTFs 
may render care as set forth in AR 40-3 
(Medical, Dental, and Vete.rinory Care) 
and AFR 168-6 (Persons Authorized 
Medical Care) to members of the Army 
and Air Force National Guard who are 
not in a duty status. The authorizing 
letter shall include the name, social 
security number, grade, and 
organization of the patient; type and 
period of duty in which engaged (or in 
which engaged when the injury or 
illness occurred); diagnosis (if known); 
and will state that the injury suffered or 
disease contracted was in line of duty 
and that the individoal is entitled to 
medical care. Entitlement 
determinations are a responsibility of 
the parent service. 

(b) Dentai Care, Dental care is limited 
to that adjunctive to the medical 
condition upon which eligibility is based 
and in emergencies. 

(c) Physical Examinations. AR 40-3 
and AFR 168-6 also authorize physical 
examinations for National Guard 
personnel. Accordingly, when requested 
by an Army or Air Force National Guard 
unit's commanding officer, naval MTFs 
may perform the requested physical 
examination in accordance with the 
appropriate service directive, subject to 
the availability of space, facilities, and 
the capabilities of the staff. 

Subpart D—Retired Members and 
Dependents of the Uniformed Services 

S 72S.31 Eligible beneftclsrles. 

(a) Retired Members of the Uniformed 
Services, Individuals defined in 

§ 728.2(cc). 

(b) Dependents of, (1) Members of the 
uniformed services ordered to active 
duty for more than 30 days. 

(2) Retired members of the uniformed 
services, including retired and former 
members who arc in receipt of retired 
pay under 10 U.S.C. 1331-1337. 

(3) Members or former members who: 

(i) Are, or were at the time of their 
deaths, entitled to retired or retainer pay 
or equivalent pay: or 

(ii) Died before attaining age 60 and at 
the time of their deaths: 

(A) Would have been eligible for 
retired pay under 10 U.S.C. 1331-1337 


but for the fact (hey were under 60 years 
of age. and 

(B) Had elected to participate in the 
Survivor Benefit Plan established under 
10 U.S.C. 1447-1455. except that 

(/) Dependents, other than former 
spouses, who are otherwise eligible may 
not be rendered care derived from their 
sponsor's entitlements under 10 U.S.C. 
1331-1337 until the dole on which such 
members or former members would 
have attained age 60. 

12) Former spouses, eligible in 
accordance with ( 728.2(j)(5) are entitled 
regardless of the fact that their sponsor 
did not elect to participate in the 
Survivor Benefit Plan established under 
10 U.S.C. 1447-1455. 

(4) Members of a uniformed service 
ordered to active duty for more than 30 
days who died while on that duty. 

(5) Deceased retired members. 

} 728.32 Healtb benefits authorized. 

(a) Retired Members, Retired 
members are authorized the same 
medical and dental benefits as active 
duty members subject to the availability 
of space, facilities, and the capabilities 
of the professional staff and the 
priorities listed in § 728.3, except that 

(1) Periodic medical examinations for 
members on the Temporary Disability 
Retired List including hospitalization in 
connection with the conduct thereof, 
will be furnished on the some priority 
basis as active duty members. ** 

(2) When vision correction is required 
one pair of standard issue spectacles, or 
one pair of nonstandard spectacles are 
authorized when required to satisfy 
patient need Two pairs of spectacles 
may be furnished only when 
professionally determined to be 
essential by the examining officer. 
Occupational type spectacles, such as 
aviation, industrial safety, double 
segment and mask insert, will not be 
furnished by military ophthalmic 
laboratories for retired military 
personnel (BUMEDINST 6810.4G). 

(b) Dependents, Subject to the 
availability of space, facilities, and the 
capabilities of the professional staff and 
the priorities listed in § 728.3. 
dependents are authorized the following 
in naval MTFs: 

(1) Inpatient care including services 
and supplies normally furnished by the 
MTF, 

(2) Outpatient care and services. 

(3) Drugs (see chapter 21. MANMED). 

(i) Prescriptions written by officers of 

the Medical and Dental Corps, civilian 
physicians and dentists employed by the 
Navy, designated officers of the Medical 
Service Corps and Nurse Corps, 
independent duty hospital corpsmen. 
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and others designated to write 
pr^ Hfuiptions will be filled subject to the 
availability of pharmaceuticals, and 
consistent with control procedures and 
applicable laws. 

(ii] (Ascriptions WTitten by civilian 
physicians and dentists (non-Navy 
employed) for eligible beneficiaries may 
be filled if: 

(A) The commanding officer or 
design^ determines that pharmacy 
pi^rsonnel and funds are available. 

(B) The items requested are routinely 
itocked! 

(C) The prescribed quantity Is within 
limitations established by the command. 

(D) The prescriber is in the local area 
(limits designated by the commanding 
officer). 

(E) The provisions of chapter 21, 
MANXfED are followed when such 
iiervices include the dispensing of 
^ntroIJed substances. 

(4) Treatment on an inpatient or 
[outpatient basis of: 

(I) Medical and surgical conditions. 

(ii) Contagious diseases. 

(in) Nervous, mental, and emotional 
^sordera, 

(iv) Cbronic conditions and diseases. 

(5) Physical examinations, including 
eye t xaminaHons and hearing 
levaluations, and all other tests and 
^roccdurtf necessary for a complete 
^ysical examination. 

(0) Immunizations. 

I (7) .Maternity [obstetrical) and infant 
pre. routine care and examination of 
khe newborn infant and well-baby care 
por those mothers and infants meeting 
pe eligibility requirements of 
a 728.31(b). The newborn infant of an 
smmdrried dependent minor daughter 
ihall be classed us a civilian 
kemanitarian nonindigent inasmuch as 
be infant is not a dependent of the 
ktive duty or retired service member as 
b fined in 1728.31(b). Therefore, the 
piaor daughter's sponsor (parent) 
kbouid be counsel^ concerning the 
kwibility of Secretarial designee status 
rr the infant (sec i 728.77). 

I (d) Didgnostic tests and services, 
bduding laboratory and x-ray 
laminations. Physical therapy. 
I^oratoiy, x-ray, and other ambulatory 
p*»j{no.<ulc or therapeutic measures 
P'luesied by non-Navy employed 
l^ysicians may be provided upon 
Ipproval of the commanding officer or 
psignated department heads. The 
l^enng of such services shall be 
Coordinate to and shall not unduly 
Plerfeie with providing inpatient and 
•«tpa!ient care to active duty personnel 
others whose priority to receive 
is equal to or greater than such 
pp«ndents. The release of information 
I *^o-Navy employed physicians shall 


be in consonance with applicable 
provision of SECNAVINST 5211.5C 

(9) Family planning services as 
delinated in SECNAVINST 6300J2A. 

(10) Routine dental care may be 
provided to benefidaries residing 
outside the United States. Within the 
United States, routine dental care may 
be provided only at Installations w'hich 
have been authorized, on an individual 
basis, to provide such care. At these 
designate installations, routine dental 
care may be provided only to those 
dependents who reside in the dentally 
underserved area (the MHSS catchment 
area of the facility], or as otherw^ise 
determined by the Secretary of the 
Navy. At installations within the United 
States not authorized to provide routine 
dental care, dental care is limited to: 

(t) Emergency dental or oral care. 

(11) Dental care, including restorative 
dentistry and dental prosthetic devices, 
deemed necessary as an adjunct to 
medical or surgical treatment of a 
disease, condition, or injury. 

(Ill) Preventive measures including the 
fluoridation of water and the preventive 
dentistry program. 

(iv) Consultation, examination, and 
disagnosis. 

(11) C^vemment ambulance services, 
surface or air, to transport dependents 
to. from, or between medical facilities 
when determined by the medical officer 
in charge to be mediically necessary. 

(12) Home calls when determined by 
the medical officer in charge to be 
medically necessary, 

(13) Artindal limbs and artificial eyes, 
including initial issue, fitting, repair, 
replacement, and adjustment. 

(14) Durable equipment such as 
wheelchairs, hospital beds, and 
resuscitators may be issued on a loan 
basis. 

(15) Orthopedic aids, braces, crutches, 
elastic stockings, walking irons, and 
similar aids. 

(18) Prosthetic devices (other than 
artificial limbs and eyes), hearing aids, 
orthopedic footwear, and spectacles or 
contact lenses for the correction of 
ordinary refractive error may not be 
provided dependents. These items, 
however, may be sold to dependents at 
cost to the Government outside the 
United States and at specific 
installations within the United States 
which have been designated by the 
Secretary of the Navy as remote. 

(17) Special lenses (including 
intraocular lenses) or contact lenses for 
those eye conditions which require these 
items for complete medical or sxirgical 
management of the condition. 

(18) Visa examinations for alien 
dependents of Armed Forces personnel 
at overseas locations having one or 


more medical officers. Normally such 
examinations will consist of a 
superficial history and an interview to 
exclude present mental illness, dnig 
addictioa psychopathic personality, or 
chronic alcoholism: a rather limited 
physical examination for overt evidence 
of venereal disease or leprosy; and a 
chest x-ray, and serology. Guidelines for 
examinations and procedures beyond 
those normally required may be found In 
the Manual for Examination of Aliens. 
This manual may be acquired from U.S. 
officials at American Embassies. 
Consular Posts, or other U.S, visa 
issuing offices. 

{ 728.33 AppIleaUon for Care. 

Possession of an ID card alone (DD 
Form 2 (Retired), PHS-1868-3 (Retired), 
or DD Form 1173 (Uniformed ^rvices 
Identification and Privilege Card)) does 
not constitute sufficient proof of 
eligibility. Accordingly, a DEERS check 
shall be instituted in accordance with 
f 728.4(dd) before medical and dental 
care may be rendered except in 
emergencies. When required inpatient or 
outpatient care is beyond the 
capabilities of the naval MTF, the 
provisions of $ 72a35 shady apply. 

When required inpatient care cannot be 
rendered and the decision Is made to 
disengage a CIlAMPUS-eltgible 
beneRciary, the provisions of $ 728.34 
apply. 

§ 728.34 Nonavailabtlity Statement (DO 
Form 1251). 

(a) General Pursuant to DOD 
Instruction 6015.19 of 15 )une 1983, the 
following guidelines are effective as of 
15 June 1983. All previously issued 
Nonavailability Statement guidelines 
and reporting requirements are 
superseded. 

(b) Applicability. The foUowing 
provisions arc applicable to 
nonomergency inpatient care only. A DD 
Form 1251 is not required for either. 

(1) Emergency care (see 
i 728.34(d)(1)); or 

(2) When the beneficiary has other 
insurance paying at least 75 percent of 
the covered service. 

(c) Reasons for Issuance. DD Form 
1251'• may be issued for only the 
following reasons: 

(1) Proper facilities are not available. 

(2) Professional capability is not 
available. 

(3) It would be medically 
inappropriate (as defined In { 728.2(v)) 
to require the beneficiary to use the 
USMTF and the attending physician has 
specific prior approval from the facility's 
commanding officer or higher authority 
to make such determination. 
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(1) Issuance for this reason should be 
restricted to those instances when 
denial of the DD Forni 125t could result 
in a signtficant risk to the health of any 
patient requiring any clinical specialty. 

(ii) Issuing authorities have 
discretionary authority to evaluate each 
situation and issue a DD Fonn 1251 
under the ^'medically inappropriate** 
reason if: 

(A) In consideration of individual 
medical needs, personal constraints on 
an individuars ability to get to the 
USKflT results in an unreasonable 
limitation on that individual's ability to 
get required medical care, and 

(B) The issuing authority determines 
that obtaining care from a civilian 
source selected by the individual would 
result in significantly lest llmilations on 
that individuars abUity to get required 
medical care than would result if the 
individual was required to obtain care 
from a USMTF. 

(d) Guidelines for Issuing. (1) 
Emergency Core. Claims for emergency 
care do not require a Nonavailability 
Statement, however, the nature of the 
service or care must be certified to be an 
emergency by the attending physician, 
cither on the claim form or in a separate 
signed and dated statement. Otherwise. 
CflAMPUS-eligible beneficiaries who 
are subject to &e provisions of § 728.34 
require a DD Form 1251. 

(2) Emergency Maternity Care. Unless 
substantiated by medical documentation 
and review, a maternity admission 
would not be deemed as an emergency 
since the fact of the pregnancy would 
have been established well in advance 
of the admission. In such an instance, 
the beneficiary would have had 
sufficient opportunity to obtain a DD 
Form 1251 if required in her residence 
catchment area. 

(3) Newborn Infont/sJ Remaining in 
Hospital After Discharge of Mother. A 
newborn infant remaining in the 
hospital continuously after discharge of 
the mother does not require a separate 
DD Form 1251 for the first 15 days after 
the mother is discharged. Claims for 
care beyond this IS^lay limitation must 
be accompanied by a valid DD Form 
1251 issued in the infant's name. *rhis is 
due to the fact that the infant becomes a 
patient in his or her own right (the 
episode of care for the infant ofter 
discharge of the mother is not 
considered part of the initial reason for 
admission of the mother (delivery), and 
is therefore considered a separate 
admission under a different diagnosis). 

(4) Beneficiary BesponsibiJities. 
Denefidaries are responsible for 
determining whether a Nonavailability 
Statement is required for their area of 
residence and for obtaining one. if 


required, by first seeking nonemergency 
inpatient care in the USMTF serving the 
catchment area. Beneficiaries carmot 
avoid this requirement by arranging to 
be away from their residence when 
nonemergency inpatient care is 
obtained, e.g.. staying with a relative or 
traveling. Individuals who require a 
Nonavailablity Statement bei^use they 
reside in the catchment area of a 
USMTF also require a Nonavailability 
Statement for nonemergency care 
received white away from their 
catchment area. 

(e) Issuing Authority. Under the 
direction of the Commander. Naval 
Medical Command, exerdsed through 
geographic commanders of naval 
medical commands, naval MTFs shall 
issue Nonavailability Statements only 
when care required is not available from 
the naval MTF and the beneficiary's 
place of residence is within the 
catchment area (as defined in i 726.2(d)) 
of the issuing facility or as otherwise 
directed by the Secretary of Defense. 
When the fadlity's catchment area 
overlaps the catchment area of one or 
more other USMTFs with inpatient 
capability and the residence of the 
beneficiary is within the catchment area 
of one of more other USMTFs with 
inpatient capability, the issuing 
authority shall: 

(1) Determine whether the required 
care is available at any of the other 
USMTFs whose catchment area 
overlaps the beneficiary's residence. 
Should it be available, the beneficiary 
shall be referred to that facility for care 
and a DD Form 1251 shall not be Issued. 

(2) Implement measures ensuring that 
an audit trail related to each check and 
referral is maintained, including the 
check required before retroactive 
issuance of a DD Form 1251 as 
delineated in S 72a34{g). When other 
than written communication is made to 
ascertain capability, a record shall be 
made in the log required in { 728,34{h) 
that 'Telephonic (or other) 
determination was made on fdate) that 
required care was not available al 
(name of other USMTFfs) contactedr. 
This notation shall be.signed by the 
individual ascertaining this information. 

(3) Once established that a DD Form 
1251 is authorixed and vOill be issued, 
the following shall apply: 

(i) Patients shall not referred to a 
specific source of care. 

(ii) Nonavailability Statements issued 
at commands outside the United States 
are not valid for care received In ^ 
facilities located within the United 
States. Statements issued within the 
United States are not valid for care 
received outside the United States. 

(iii) The issuing officer shall: 


(A) Prepare each DD Form 1251 in 
accordance with instructions on the 
reverse of the form. After completion, if 
authonzed by the facility commanding 
officer, the issuing authority shall sign 
the DD Form 1251 (four-part set). Three 
copies shall be furnished the patient: 
one for the participating civilian 
provider, or for submission with the 
claim of a nonparticipating provider; ont 
for the inpatient civilian facility; and 
one for retention by the sponsor or 
patient. The remaining copy shall be 
retained by the issuing facility for 
reporting in accordance with S 726^1). 

(B) Explain to the patient or other 
responsible family member the validity 
period of the DD Form 1251 (see 
§ 728.34(f)). 

(C) Ensure that beneficiaries are 
clearly advised of the coat-sharing 
provisions of CHAMPUS and of the fact 
that the issuance of a Nonavailability 
Statement does not imply that 
CHAMPUS will allow any and all costs 
incurred through the use of the DD Form 
1251. 'The Issuance of a DD Form 1251 
indicates only that the care requested it 
not available in the USNfTF. 

(D) Review, with the patient or 
responsible family member, instruction! 

1 through 6 on the face of the DD Form 
1251 and have the patient or responsible 
family member sign acknowledgement 
that such review has been made and is 
understood. 

(f) Validity Period. DD Form 1251 *b 
issued for. 

(1) Other than maternity care are 
valid for a hospital admission occurring 
within 30 days of issuance and remain 
valid from the date of admission until li 
days after discharge from the facility 
rendering inpatient care. This allows for 
any follow-on treatment related directly 
to the original admission. 

(2) Maternity episodes are valid if otA 
patient or inpatient treatment related to 
the pregnancy is Initiated within 30 dsyij 
of its Issuance. They remain valid for 
care of the mother through termination 
of the pregnancy and for 30 days 
thereafter to allow for postnatal care to 
ba included in the maternity episode. 

(g) Retroactive Issuance. 
Nonavailability Statements shall be 
issued retroactively only if required esrr I 
could not have been rendered in a 
USMTF as specified In § 728.34(e) at llWj 
lime services were rendered In the 
ci\ilian sector. Accordingly, at the tiii» 
a retroactive issuance is requested, ilw 
facility receiving the request shall 
determine whether capability existed si 
the USMTF serving the catchment arts 
wherein the beneficiary resides 
(resided) or at any of the facilities In iHr 
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o\'erIapping areA described in 

J 72a34(e). 

|h) Annotating DD Form 225J 's. Before 
issuance, each DD Fonn 1251 shall be 
innotated in accordance with the 
ins!aicUons for completion on the 
reverse of each DD Form 1251. DD Form 
125F8 issued under the CO*s 
di$cretionar>* authority for the 
**medically inappropriate'* reason 
If 728.4(c](3Kil]) shall be annotated in 
the remariU section documenting the 
special circumstances necessitating 
liisuance, the name and location of the 
source of care selected by the 
beneOciary, and the approximate 
I distance from the source selected to the 
ntarest USMTF with capability. A 
consecutively numbered log shall be 
established and maintained to include 
for each individual to whom a DD Form 
U51 is issued: 

(1) Patient's name and identifying 
data. 

I (2) The facility unique NAS number 
(item number 1 on the DD Form 1251). 

I (1) Appeals Procedures, Benenciaries 
Imay appeal the denial of their request 
■for a DD Form 1251. This procedure 
loonsisti of four levels within Navy, any 
lone of which may terminate action and 
l^er issuance oi a Nonavailability 
IStatcment if deemed warranted:. 

I (1) The first level is the chief of 
Ismice. or director of clinical services if 
Itbe chief of service is the cognizant 
Nulbority denying the beneficiary's 
ffionginal request. 

I (2) The second level is the 
Icon.Tianding officer of the naval MTF 
Ponying the issuance. Where the appeal 
lU denied and denial is upheld at the 
Icommandlng officer's level, 

■beneficiaries shall be informed that their 
pppeal may be forwarded to the 
iR^ographlc commander having 
l^sdictional authority. 

I (3) The third level is the appropriate 
feM)graphic commander. If the appeal is 
Idenled at this level, beneficiaries shall 
1 ^^ informed that their appeal may be 
Iforaarded to the Commander, Naval 
|M«djcal Command, Washington. DC. 

I M) The Commander, Naval Medical 
P^mand. the fourth level of appeal. 

Ill'll evaluate all documentation 
Ijiibmitted and arrive at a decision. The 
|^neficiai 7 will be notified in writing of 
decision and the reasons therefor. 

■ (I) Data Collection and Reporting. 
f^al .SfTFs with inpatient capability 
^11 establish and mointain a system of 
collection on the number of DD 
P 5rm I251*s issued according to reason 
^ issuance, clinical specialty, and the 
p^ry of beneficiary to whom issued. 
P'jport this information to the 
^toander. Naval Medical Command 
■*^COM-31) quarterly within 15 days 


after the end of the quarter, commencing 
with the quarter ending after the date of 
this instruction. When reporting the 
number of DD Form 1251*8 issued for the 
'^medically inappropridte^' reason, 
annotate format to provide the number 
included in the body of the report that 
were issued under the provisions of 
i 72d.34(c)(3)(ii}. Provide copies to the 
commander of the geographic region for 
information and evaluation. Inasmuch 
as COMNAVMEDCOM lMEDCOM-31) 
must compile and reconcile statistics 
from all activities, assure that 
information is reported only in the 
proper format. Modified reports received 
at COMNAVMEDCOM must be rectified 
causing delays in reporting to higher 
authority. 

S 72B.35 Cart Beyond the CapabUltles of a 
Naval ITTF, 

When, either during initial evaluation 
or during the course of treatment of an 
individual authorized care in this 
subpart. it is determined that required 
care or services are beyond the 
capability of the naval MTF. the 
provisions of { 72B.4(aa) apply. 

Subpart E-*Mambers of Foreign 
Military Servicea and Their 
Dependents 

{726.41 General provisions. 

(a) Dependent As used in this 
subpart, the term "dependent" denotes a 
person who bears one of the following 
relationships to his or her sponsor. 

(1) A wife. 

(2) A husband if dependent on his 
sponsor for more than one-half of his 
support. 

(3) An unmarried legitimate child, 
including an adopted or stepchild who is 
dependent on the sponsor for over one- 
half of his or her support and who 
either. 

(i) Has not passed the 21st birthday; 
or 

(it) Is incapable of self-support due to 
a physical or mentol incapacity that 
existed prior to reaching the age of 21; or 

(til) Has not passed the 23rd birthday 
and is enrolled in a full-time course of 
study in an accredited institution of 
higher learning. 

(b) Transfer to Naval SfTFs in the 
United States, Personnel covered in this 
subpart shall not be transferred to the 
United States solely for the purpose of 
obtaining medical care at naval MTFs. 
Consideration may be given however, in 
special circumstances pursuant to the 
laws of humanity or principles of 
international courtesy. Transfer to naval 
MTFs in the United States of such 
persons located outside the United 
States requires approval of the 


Secretary of the Navy, Naval 
commands, therefore, shall not commit 
the Navy by a promise of treatment In 
the United States. Approval generally 
will not be'granted for treatment of 
those who suffer from incurable 
afflictions, who require excessive 
nursing or custodial care, or those who 
have odquate facilities in their own 
country. When a request Is received 
concerning transfer for treatment at a 
naval MTF in the United States, the 
following procedures shall apply: 

(1) The request shall be forwarded to 
the Chief of Naval Operations (OP-61). 
%vith a copy to the Commander, Naval 
Medical Command. Washington. DC. for 
administrative processing and shall 
include: 

(1) Patient's full name and grade or 
rate (if dependent, the sponsor's name 
and grade or rate also). 

(ii) Country of which a citizen. 

(iii) Results of coordination with the 
chief of the diplomatic mission of the 
country involved. 

(iv) Medical report giving the history, 
diagnosis, clinical finings, results of 
diagnostic tests and pixx^ures. and all 
other pertinent medical information. 

(v) Availability or lack thereof of 
professional skills and adequacy of 
facilities for treatment in the member's 
own country. 

(vi) Who will assume financial 
responsibility for costs of 
hospitalization and travel. 

(2) The Chief of Naval Operations 
(OP-61 J will, if appropriate, obtain State 
Department clearance and guidance and 
advise the Secretary of the Navy 
accordingly. The Commander. Naval 
Medical Command will furnish the Chief 
of Naval Operations information and 
recommendations relative to the 
medical aspects and the name of the 
naval MTF having the capability to 
provide the required care. If approved, 
the Chief of Naval Operations will 
furnish, through the chain of command, 
the commanding officer of the 
designated naval MTF authorization for 
admission of the beneficiary for 
treatment. 

(c) Reimbursement, Pub. L 96-527 and 
subsequent appropriation acts contain 
provisions prohibiting the expenditure of 
appropriated funds ". . . to provide 
medical care in the United States on an 
inpatient basis to foreign military and 
diplomatic personnel or their 
dependents unless the Department of 
Defense is reimbursed for the costs of 
providing such care: Provided, that 
reimbursements . . . shall be credited to 
the appropriations against which 
charges have been made for providing 
such care." Accordingly, naval MTFs In 
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the 50 United States shall collect full 
coats (full reimbursement rate (FRR)) for 
inpatient care provided to all foreign 
military personnel (not connected with a 
Foreign Military Sales (FMS) case 
numl^r). foreign diplomatic personnel, 
and the dependents of both whether 
they are in the United States on official 
duty or for other reasons. (Chapter 11. 
part 4 of NAVMEO F-5020 is applicable 
to the collection of and accounting for 
such charges.) 

$729.42 NATO. 

(a) NATO SOFA Nations, Belgium. 
Canada, Denmark. Federal Republic of 
Germany. France. Greece. Iceland. Italy. 
Luxembourg, the Netherlands. Norway. 
Portugal Spain. Turkey, the United 
Kingdom, and the United States. 

(bj Beneficiaries, The following 
personnel are beneficiaries under the 
conditions set forth, subject to 
reimbursement for inpatient care by the 
responsible NATO nation or individual 
concerned. 

(1) Members of NATO Military 
Services and Their Dependents, Military 
personnel of NATO nations who, in 
connection with their official duties, are 
stationed in or passing through the 
United States, and their dependents 
residing in the United States with the 
sponsor may be provided care in naval 
N^FFs to the same extent and under the 
same conditions as comparable U.S. 
uniformed services personnel and their 
dependents. Accordingly* the provisions 
of $ 72312 are applicable to military 
personnel and $ 728.92(b) to 
accompanying dependents. 

(2) Military Ships and Aircraft 
Personnel. Crew and passengers of 
visiting military aircraft and crews of 
ships of NATO nations which land or 
come into port at NATO or U.S. military 
airfields or ports within NATO 
countries. 

(3) NA TO Liaison Officers. In 
overseas areas, liaison officers from 
NATO Army Forces or members of a 
liaison detachment from such a Force. 

(c) Application for Care, Military 
personnel of NAl^ nations stationed in 
the United States and their dependents 
shall present valid Uniformed Services 
Identification and Privilege Cards (DD 
Form 1173) when applying for care. For 
other eligible persons possing through 
the United States on official business 
and those enumerated in $ 728.42(b) (2) 
and (3). orders or other official 
identification may be accepted in lieu of 
the DD Form 1173, 

(d) Disposition, When it becomes 
necessary to return individuals to their 
home country for medical reasons, 
immediate notification shall be made to 
the NATO unit sponsoring the member 


or dependent's sponsor. This 
notification shall include all pertient 
information regarding the physical and 
mental condition of the individual 
concerned. Below are details of 
agreements among the Armed Forces of 
NATO. CENTO, and SEATO Nations on 
procedures for disposition of allied 
country patients by DOD medical 
installations. 

(1) Transfer of Patients, 

(1) The patient's medical welfare must 
be the paramount consideration. When 
deciding upon the transfer of a patient, 
due consideration should be given to 
any increased medical hazard which the 
transfer might involve. 

(ii) Arrangements for disposition of 
patients should be capable of being 
implemented by existing organizations. 
Consequently, no new establishment 
should be required specially for dealing 
with the transferring of allied casualties. 

(iii) Patients will be transferred to 
their own national organization at the 
earliest practicable opportunity 
consistent with the observance of 
principles established in $ 728.42(d)(1) 

(i) and (ii) and under any of the 
following conditions: 

(A) When a medical facility of their 
own nation is within reasonable 
proximity of the facility of the holding 
nation. 

(B) When the patient is determined to 
require hospitalization in excess of 30 
days. 

(C) Where there is any question as to 
the ability of the patient to perform duty 
upon release from the MTF. 

(iv) The decision as to whether a 
patient, other than one requiring transfer 
under $ 728.42(d)(l)(Ui], is fit for release 
from the MTF is the responsibility of the 
facility's commanding officer. 

(v) All clinical documents, to include 
x-rays, relating to the patient will 
accompany such patients on transfer to 
their own national organization. 

(vi) The decision of suitability for 
transfer and the arrangements for 
transfer will be the responsibility of the 
holding nation. 

(vii) Final transfer channels should be 
arranged by local liaison before actual 
movement. 

(viii) Patients not suitable for transfer 
to their own national organization must 
be dealt with for treatment and 
disposition purposes as patients of the 
holding nation until they are transferred, 
i.e.. they will be dealt with in military 
hospitals, military medical installations, 
or in civilian hospitals that are part of 
the military medical evacuation system 
of the holding nation. 

(2) Classification of Patients. Different 
channels for disposition %vill be required 
for the following two types of patients: 


(i) Patients Not Requiring Admission. 
Patients not requiring admission to an 
MTF will be returned to their nearest 
national unit under arrangements to be 
made locally. 

(ii) Patients Admitted to Medical 
Installations. All such patients will be 
dealt with in accordance with 

$ 728.42(d)(1). 

(e) Care Authorized Outside the 40 
Contiguous United States, Major 
overseas commanders may authorize 
care in naval MTFs subject to the 
availability of space, facilities, and the 
capabilities of the professional staff In 
emeigcncy situations on\y, provided, ihi 
required care cannot reasonably be 
obtained in medical facilities uf the hoil 
country or in facilities of tlie putienrii 
own country, or if such fadlities are 
inadequate. Hospitalization shall be 
furnished only for acule medical and 
surgical conditions, exclusive of 
nervous, mental, or contagious diseases 
or those requiring domiciliary care. 
Dental treatment shall be adininistenrd 
only as an adjunct to authorized 
inpatient care and shall not include 
dental prostheses or orthodontia. 

$ 728.43 Membefs of Other Foreign 
HHIitary Sendees end Thek Dependents. 

(a) Foreign Military Service Mewbert 
For the purpose of $ 728.43. members of 
foreign military services inc{ude only: 

(1) Military personnel who are carried 
on the current Diplomatic List (Blue) or 
on the List of Employees of Diplomatic 
Missions (White) published by the 
Department of Slate. 

(2) Military personnel assigned or 
attached to United States military units 
for duty; military personnel on foreign 
military supply missions accredited to 
and recognized by one of the military 
departments: and military personnel os 
duty in the United Slates at the 
invitation of the Secretary of Defen5r or 
one of the military departments. For th<! 
purpose of $ 72343. members of foreigs 
Security Assistance Training Progranii 
(SATP) and Foreign Military Sales 
(FMS) are not included (see $ 728.44) 

(3) Foreign military personnel 
accredited to Joint United States dcfpnse 
boards or commissions when stationed 
in the United States. 

(4) Foreign military personnel covered 
In agreements enter^ into by the 
Secretary of State. Secretary of Defense 
or one of the military departments to 
include, but not limited to. United 
Nations forces personnel of foreign 
governments exclusive of NATO 
nations. 

(bJ Care Authorized in the United 
States, Subject to reimbursement for 
inpatient care as outlined in $ 726.41(4 
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military personnel of foreign nations not 
covered in { 72SL4Z and their dependents 
T^'Siding in the United States with the 
Sponsor may be provided medical care 
in naval MTFs to the same extent and 
under the same conditions as 
comparable personnel of the U.S. 
uniformed services and their 
(Icpendeids, provided, the sponsor is in 
the United States in e status officially 
:i cognixed by an agency of the 
Ui'partmaal of Defense^ Hospitalization 
gt^ncrally will not be granted to 
members or dependents who require 
prolonged treatmeat for chronic 
conditions, nervous or mental disorders, 
or domiciliary care, except in an 
emergency to preserve life or prevent 
suffering. Dental care is limited to 
emi rgendes only. 

(c) Application for Care. AH personnel 
covered by § 728^43 shall present orders 
or other official U.S. identification 
verifying their status when applying for 
care. 

(d) Disposition. When it becomes 
necessary to return individuals covered 
by 1728.43 to their home country for 
medical reasons, immediate noUfleation 
shall be made to the sponsoring unit of 
the patient or patienfs sponsor with a 
copy to the Chief of Naval Operations 
(OP^). Such notification shall include 
ill pertinent information regarding the 
physical and mental condition of the 
individual concamed and full 
identification, diagnosis, prognosis, 
estimated period of hospitalization, and 

ommendad disposition. Additionally, 
the provisions of 5728.42(d) (IJ and (2) 
above apply. 

(ej Care Authorized Outside the 43 
Contiguous United States, Major 
overseas commanders may authorize 
care In naval MTFs subject to the 
availability of space, facilities, and the 
capabilities of the professional staff in 
emergency situations only, provided, the 
required care cannot reasonably bo 
obtained in medical facilities of the host 
country or in facilities of the patient's 
own countiy, or if such facilities are 
intdrquate. Hospitalization shall be 
fumishedt only for acute medical and 
iurgical conditions, exclusive of 
nervous, mental, or contagious diseases 
or those requiring domiciliary care. 

Denial treatment shall be administered 
only as an adjunct to authorized 
ypuiient care and shall not include 
oental prostheses or orthodontia. 

5728.44 Members Of Security Asststaoce 
Traintns Programs. Foreign Military Salee. 

Their ITO Authorized Dependents. 

U) Policies. (1) Invitational Travel 
Urdera Screening, Prior to determining 
tOe levels of care authorized or the 
^vemment or person responsible for 


payment for care rendered. ITOs should 
be carefully screened to detect 
variations applicable to certain foreign 
countries. For example. Kuwait has a 
civilian health plan to cover medical 
expenses of their trainees; trainees from 
the Federal Republic of Germany are 
personally responsible for reimbursing 
for inpatient care provided to their 
dependents; and all inpatient medical 
services for trainees from France and 
their dependents are to be borne by the 
individual trainee. 

(2) Elective and Definitive Surgery, 
The overall policy with respect to 
elective and definitive surgery for 
Security Assistance Training Program 
(SATP), Foreign Military Sales (FMS) 
personnel and their dependents is that 
conservatism shall at ail times prevail, 
except bona fide emergency situations 
which might threaten the life or health of 
an individual. Generally, elective care is 
not authorized nor should be 
commenced. However, when a 
commanding officer of a naval MIT 
considers such care necessary to the 
early resumption and completion of 
training, the complete facts shall be 
submitted to the Chief of Naval 
Operations (OP-63) for approval. Such a 
submission shall include the patient's 
name (sponsor's also if patient is an ITO 
(Invitational Travel Orders) authorized 
dependent), grade or rate, country of 
origin, diagnosis, type of elective care 
being sou^t, and prognosis. 

(3) Prior to Entering Training, Upon 
arrival of an SATP or FMS trainee in the 
United States or at an overseas training 
site, It is discovered that the trainee 
cannot qualify for training by reason of 
a physical or menial condition which 
will require a significant amount of 
treatment before entering or completing 
training, such trainees shall be returned 
to their home country immediately or as 
soon thereafter as travel permits. 

(4) After Entering Training, When 
trainees require hospitalization or are 
disabled after entering a source of 
training, they shall be returned to their 
home country as soon at practicable 
when, in the opinion of the commanding 
officer of the medical facility, 
hospilalizadon or disability will prevent 
training for a period in excess of 30 
days. A copy of the patient's clinical 
records shall be forwarded with the 
patient. When a trainee is accepted for 
treatment that is not expected to exceed 
30 days, the commanding officer of the 
training activity will be so notified. 
Further, when a trainee is scheduled for 
consecutive training sessions convening 
prior to the expected date of release 
from a naval MTF, the next scheduled 
training activity shall be made an 
information addressee. Upon release 


from the hfTF, the trainee shall be 
directed to resume training. 

(b) Care Authorized. Generally, all 
SATP and FMS personnel and their ITO 
authorized dependents are entitled to 
care to the same extent. However, 
certain agreements require that they be 
charged ^fferently and that certain 
exclusions apply. 

(1) AW 710 Members and Their ITO 
A uthorized Dependents. 

(1) Foreign Military Sales (FMS), 
Subject to reimbursement in accordance 
with 5 728.41(c), FMS personnel of 
NATO nations who are in the United 
States or at U.S Armed Forces 
installations outside the United States 
and their accompanying ITO authorized 
dependents shall be provided medical 
and dental care in naval M'FFs to the 
same extent and under the same 
conditions as comparable United States 
military personnel and their dependents 
except that: 

(A) Dependent dental care Is not 
authorized. 

(B) Dependents are not authorized 
cooperative care under CHAMPUS. 

(ii) International Military Education 
and Training (IMET). Subject to 
reimbursement for inpatient care at the 
appropriate IMET rate for members or at 
the full reimbursement rale for 
dependents, IMET personnel of NATO 
nations who arc in the United States or 
at U.S. Armed Forces installations 
outside the United States and 
accompanying dependents shall be 
provided medical and dental care in 
naval MTFs to the same extent and 
under the same conditions as 
comparable United States military 
personnel and their accompanying 
dependents except that: 

(A) Dependent dental care is not 
authorized. 

(B) Dependent are not authorized 
cooperative care under CHAMPUS. 

(2) Other Foreign Members and ITO 
Authorized Dependents. 

(i) Foreign Military Sales. Subject to 
reimbursement for both inpatient and 
outpatient cars at the full 
reimbursement rate. FMS personnel of 
non-NATO nations and ITO authorized 
accumpanytng dependents may be 
provided medical and dental care on a 
space available basis when facilities 
and staffing pennit except that; 

(A) Prosthetic devices, hearing aids, 
orthopedic footwear, and similar 
ad|uncts are not authorized. 

(B) Spectacles may be furnished when 
required to enable trainees to perform 
their assigned duties, provided the 
required spectacles are not available 
ihrtnigh civilian sources. 
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(C) Dental care is limited to 
emergency situations for the military 
member and is not authorized for 
dependents. 

(D) Outpatient care is chargeable on a 
full reimbursable basis from either 
foreign military trainees or from their 
govcmment.(E) Dependents are not 
authorized cooperative care under 
CHAMPUS. 

(ii) International MUitary Education 
and Training. Subject to reimbursement 
for both inpatient and outpatient care at 
the appropriate rates for members and 
dependents. IMET personnel of non- 
NATO nations may be provided medical 
and dental care on a space available 
basis when facilities and staffing permit 
except that: 

(A) Prosthetic devices, hearing aids, 
orthopedic footwear, and similar 
adjuncts are no! authorized. 

(D) Spectacles may be furnished when 
required to enable trainees to perform 
their assigned duties, provided the 
required spectacles are not available 
through civilian sources. 

(C) Dental care is limited to 
emergency situations for military 
members and is not authorized for 
dependents. 

(D) Dependents are not authorized 
cooperative care under CHAMPUS. 

(c) Application for Care, Trainees and 
accompanying dependents shall present 
official U.S. identification or orders 
verifying their status when applying for 
care. If any doubt exists as to the extent 
of care authorized. ITOs should be 
screened (see § 72d.44(a)(l)). 

(d) Notification, When trainees 
require hospitalization as a result of 
illness or injury prior to or after entering 
training, the training activity (the 
hospital if patient has been admitted) 
shall make a message report through the 
normal chain of command to the Chief 
of Naval Operations (OP-63) with 
information copies to MAAG. 
COMNAVMEDCOM. Navy 
International Logistics Control Office 
(NAVILCO). Unified Commander, the 
affected office, and the foreign naval 
attache concerned. The report shall 
Include details of the incident, estimated 
period of hospitalization, physical or 
mental condition of the patient, and 
diagnosis. For further amplification, see 
OPNAVINST 4950.1G and 
NAVCOMPTMAN 032103. (Report 
Control Symbol OPNAV 3109-11 
applies.) 

5 72S.45 Ctviilan Components (Employees 
of Foreign MHItary Services) and Tbeir 
Dependents. 

(a) Care Authorized, Beneficiaries 
covered in 5 72845 are only authorized 
care in naval MTFs in the United States 


and then only civilian humanitarian 
emergency care rendered at installations 
which have been designated as remote 
by the Secretary of the Navy. 
Arrangements will be made to transfer 
such beneficiaries to a civilian facility 
as soon as their condition permits. 

(b) Potential Beneficiaries, (1) NATO, 
Civilian employee personnel (and their 
dependents residing with them) 
accompanying military personnel in 

i 72SA2{b][llprovided, the 
beneBciaries are not stateless persons 
nor nationals of any state which is not a 
party to the North Atlantic Treaty, nor 
nationals of. nor ordinarily residents in 
the United States. 

(2) Others, Civilian personnel not 
covered in { 726.45(b)(1) (and their 
dependents residing with them) 
accompanying personnel of foreign 
nations on duty in the United States at 
the invitation of the Department of 
Defense or one of the military 
departments. 

(c) Application for Care, Personnel 
covered by the provisions of § 728.45 
shall present orders or other official U.S. 
identification verifying their status when 
applying for care. 

Subpart F—Beneflciarfes of Other 
Federal Agencies 

{ 72S.51 General Provisions—the 
'^Economy Act** 

Under the provisions of 31 U.S.C. 686, 
any executive department or 
independent establishment of the 
Government, or any bureau thereof, if 
funds are available therefor and if it is 
determined by the head of such 
executive department, establishment, 
bureau, or office to be in the best 
interest of the Government so to do, may 
place orders with any other such 
department, establishment, bureau, or 
office for services of any kind that such 
requisitioned Federal agency may be in 
a position to supply or equipped to 
render. This is commonly known as the 
•‘Economy Act.** Unless otherwise 
stipulated in this subpart F, the 
provisions of J 728.51 shall apply when 
other Federal agencies request medical 
or dental care for beneficiaries for 
whom they are responsible, including 
occupational health services as defined 
in S 7282(aa). 

4 728.52 Vsttrans Administration 
BeneftclarlM (VA8). 

(a) Eligible Beneficiaries, Those who 
have served in the Armed Forces, have 
been separated under conditions other 
than dishonorable, and have been 
determined by the Veterans 
Administration (VA) to be eligible for 
care at VA expense. 


(b) Inpatient Control, Each VAB 
admitted shall be required to conform to 
regulations governing the internal 
administration of the naval facility. 
Restrictive or punitive measures, 
including disciplinary action or denial of 
privileges, shall conform as nearly as 
possible to VA instructions. 

(c) Resolution of Problems, All 
problems pertaining to VABs. including 
admission, medical or other records, and 
all correspondence shall be matters of 
resolution between the commanding 
officer of the naval facility and the VA 
office of jurisdiction authorizing 
admission. Questions of policy and 
administration which cannot be so 
resolved shall be forwarded, through the 
normal chain of command, to the 
Administrator of Veterans Affairs via 
COMNAVMEDCOM for resolution. 

(d) Core In the United States, (1) 
Inpatient Care. An eligible VAB may be 
admitted to a naval MTF on 
presentation of a written authorization 
for admission signed by an official of the 
VA office of jurisdiction. Neurological 
and certain ncurospychiatric patients 
without obvious evidence of psychosis 
and not requiring restraints, and 
instances of suspected tuberculosis may 
be admitted for diagnosis. When 
diagnosed, instances of psychosis, 
psychoneitrosis. and tuberculosis of 
present clinical significance shall be 
reported promptly to the VA office of 
jurisdiction with a request for transfer to 
a VA facility. 

(0 Extent of Care. Eligible VABs shall 
be furnished medical and surgical care, 
including prostheses such as eyes and 
limbs, and appliances such as hearing 
aids, spectacles, or orthopedic 
appliances when required for the proper 
treatment of the condition upon which 
eligibility Is based, 

(ii) Disposition of Emergency 
Admissions. Commanding officers of 
naval MTI’*8 shall notify the appropriate^ 
VA office of iurisdiction by message or 
other expeditious means within 72 hours 
after the date and hour of an emergency 
admission of a potential VAB. This 
notification shall contain a request for 
an authorization for admission and 
emergency treatment. If VA denies VAB 
status to such a person admitted in an 
emergency, the provisions of § 728.01(a) 
are applicable. Once admitted in an 
emergency situation, a VAB shall be 
discharged promptly upon termination 
of the emergency unless arrangements 
have been made with the VA office of 
jurisdiction? 

(A) For transfer to a VA treatment 
facility if further treatment is required. 

|B) To retain the patient as a VAB in 
the naval MTF. 
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(2) Outpatient Core. Outpatient care, 
including post hospitalization outpatient 
care, may be provided upon 
ciuthofixation by the VA office of 
jurisdiotion. When outpatient followup 
care is requested, commanding officers 
are responsible for determining whether 
capabdities and workload permit 
providing such. care. In an emergency, 
necessary care shall be provided. 

(3) Physical Examinations. Upon a 
ill termination by a naval MTF 
commanding ofneer that space. 

tai Uitiea»^and capabilities exist naval 
MTFs may provide physical 
examinations when requested by the 
VA for the purpose of adiudicating 
claims for VA physical disability 
(nmpenaadon. if authorized by the VA. 
patients may be admitted when the 
ov.iminatioii requires more than one 
day. 

(4) Dental Care. Dental treatment 
shall be limited to inpatients who 
require services adjunctive to medical or 
surgical conditions for which 
hospitalized 

(e) Care Outside the United States. (1) 
EUgibbiBeneficiaries. Benefluaries 
described in S 728.S2(a) who are citizens 
of the United States and residing or 
sojourning abroad may, within the 
capabilities of the facility as determined 
by tha commanding officer, be provided 
Inpatient and outpatient care upon 
presentation of an authorization from 
the appropriate VA office of jurisdiction 
listed in { 728.52(e)(3). 

(2) Emergency Care. Overseas naval 
htTFs furnishing emergency care to 
potential VABs shall promptly notify the 
fippropriate VA office of jurisdiction and 
request authorization for treatment and 
instructions for disposition of the 
patient 

|3) Offices of furisdiction. The 
following actitdtfes are vested with the 
responsibility for issuing authorizations 
for care and furnishing disposition 
instructions for VABs in overseas naval 
MTFs: 

(1) In the Trust Territory of the Pacific 
(Micronesia), VA Office, Honolulu. 
Hawaii. 

(ii) In the Philippines. VA Regional 
Office^ Manila, Philippines. 

(iii) In Canada, Canadian Department 
of Veterans Affairs, Ottawa. Canada. 

(iv) In all other foreign countries, 
consular offices of U.S. embassies. 

(0 Forms Required. (1) VA Form 10-10 
(^Ppllcation for Medical Benefits) will 
be completed for those potential VABs 
admitted for emergency care without 
prior authorization. 

(2) VA Form KKlOm (Medical 
Certificate and History) wiU be prepared 
by naval MTFs when care is rendered. 

All information required in the medical 


certificate thereon will be furnished 
whether the admission Is subsequently 
approved or disapproved by the VA 
office of jurisdiction. 

(3) Since the completion of VA Form 
lO-lOm requires an examination of 
patients, admitrions wliich are 
disapproved shall be reported as 
medicaf examinations on DD Form 7A. 
Report of Treatment Furnished Pay 
Pdhents, Outpatient Treatment 
Furnished (Part B). 

(4) DD Form 7. Report of Treatment 
Furnished Pay Patients. Hospitalization 
Furnished (Part A) will be prepared and 
submitted on all VABs and potential 
VABs admitted. 

(5) Standard Form 502 (Narrative 
Summary) or Standard Fonn 539 
(Abbreviated Ginical Record), as 
appropriate, will be completed when a 
VAB or potential VAB is discharged or 
otherwise released. When an interim 
report of hospitalization is requested by 
the VA office of jurisdiction, it may be 
prepared on Standard Form 502. 

S 728.53 Oepartfoent of Labor. Office of 
Woricefs* Compensation Programs (OWCP) 
Beneficiaflea. 

(a) Potential Beneficiaries. The 
following may be beneficiaries of one of 
the programs sponsored by the Office of 
Workers* Compensation Programs 
(OWCP) under tlie conditions sc! forfit 
They are not beneficiaries of OWCP 
until authorized as such by the 
appropriate district office of OWCP. 
However, they may be carried as 
potential beneficiaries pending OWCP 
determination of eligibility. DOD 
civilian employees provided medical 
services under a Defense or service 
health program are not included under 
this authority (see subpart G). 

(1) Members end applicants for 
membership in the Reserve Officers* 
Training Corps of the Navy. Army, and 
Air Force, provided the condition 
necessitating treatment was incurred in 
line of duty and the care rendered is 
solely after termination of duty for 
injury (a disease or Illness which is the 
proximate result of performance of 
traim'ng Is considered an injury] 
incurred while engaged in: 

(1) Training. 

(ii) Flight instructions. 

(Hi) Travel to or from training or flight 
instructions. 

(2) The following employees of the 
Government of the United States, 
regardless of nationality or place of 
work, are entitled to receive care as 
outlined in J 728.53(e) for work incurred 
injuries, at the expense of OWCP. (In 
addition to injury by accident, a disease 
or illness which Is tibe proximate result 
of performance of employment duties is 


considered an injury. OWCP payment 
for treatment of a nontraumatic injury or 
a disease depends upon favorable 
adjudication of the case by OWCP even 
though the individual presents with a 
CA-16 signed by the individual's 
supervisor.) This category includes but 
is not limited to: 

(i) Civilian student employees in 
training at Navy and Marine Corps 
facilities. 

(ii) Civilian seamen in the serv'ice of 
vessels operated by the Department of 
the Army (see ( 72a.53(a)(7) and 

i 72B.80(c)(2) for civilian Military Sealift 
Command (MSC) personnel). 

(iii) All civilian employees of the 
Government except nonappropriated* 
fund-activity employees. 

(3) Civilian members of the Civil Air 
Patrol (except Civil Air Patrol Cadets) 
for injury or disease which is the 
proximate result of active service or 
travel to and from such service, 
rendered in performance or support of 
operational missions of the Gvil Air 
Patrol under the direction and written 
authority of the Air Force. 

(4) Former Peace Corps enrollees for 
injury or disease which is the proximate 
result of their former employment with 
the Peace Corps or which was sustained 
or contracted while located %vith the 
Peace Corps outside the United States 
and its territories. 

(5) Former fob Corps enrollees for 
injury or disease which Is the proximate 
result of employment with the Jobs 
Corp. 

(6) Former VISTA (Volunteers in 
Service to America] enrollees for Injury 
or disease which is the proximate result 
of employment with VISTA. 

(7) Military Sealift Command (MSC) 
civilian marine personnel 
(CIVMARPERS or CIVMARS) (including 
temporary employees, intermittent 
employees, and employees with less 
than 1 year's service) are entitled to 
occupationally relat^ care at the 
expense of OWCP. CIVMARS are in a 
crew status only after reporting to their 
assigned ship- They are in a travel 
status from crewing point to ship and 
return. While in a travel status, they arc 
entitled to the same health care benefits 
as other Federal dvil service employees 
in a travel status (5 U.aC 81(n). 
CrVMARS presenting for treatment with 
a properly completed CA-16. Request 
for Examination and/or Treatment, 
shall: 

(i) Enter the naval MTPs system 
through the occupational me^dne 
service. 

(if) Be treated for any injury or disease 
proximately caused by their 
employment. Although the actual 
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determination of whether an illness or 
injury is occupationally related Is a 
function of OWCP, determinationB are 
based on the injury report required in 
each instance along with the treatment 
record from the attending physician. 
Therefore, when doubt exists os to the 
relationship of the condition to the 
potential patient's employment, the 
physician should report an unbiased 
medical conclusion and the medical 
rationale therefore, indicating the 
conditions which are responsible for the 
claimant's disability. As a general rule, 
the following may be initially 
considered as occupationally related, 
however, it should be emphasized that 
OWCP is the final approval authority: 

(A) Any injury or illness occurring as 
a direct result of employment. May 
occur on a ship, at a Government 
installation ashore, or in an aircraft 
while performing a requirement of 
employment. 

(B) Any injury or illness which 
becomes manifest while away from 
work (on leave or liberty) while in a 
crew status or travel status as long as 
the condition may be directly related to 
Job activities or to exposures incident to 
travel to ship assignment. 

(c) Required immunizations. 

(D) Required physical examinations. 

(E) Periodic medical surveillance 
screening examinations for DOD 
occupational and industrial health 
programs. i.e.. asbestos medical 
surveillance, hearing conservation, etc. 

(lii) Be referred to a non-Federal 
source of care where backdo-work care 
may be provided at the ClVMAR's 
expense after, if necessary, the 
immediate emergency is alleviated when 
a reasonable determination can be made 
that injury or illness is not 
occupationally related. 

(A) Pursuant to 5 U.S.C 7901(c)(3). the 
health service program for Federal 
civilian employees is limited to referral 
of employees, upon their request, to 
private sources of care. 

(B) Long term extended care of 
chronic illnesses such as hypertension, 
diabetes, etc.. Is not authorized in naval 
NflTs at the expense of OWCP nor at 
the ClVMAR’s personal expense. 

(C) Patients who cannot be referred, 
because of medical reasons or because 
non-Federal sources are not available or 
available but inadequate, may be 
retained in naval MTFs at the expense 
of the CIVMAR or of his or her private 
Insurance until transfer becomes 
possible. Although the means of access 
to the naval MTF may have been 
through the occupational medicine 
service, retention in the naval MTF is on 
a civilian humanitarian basis. This is 
also applicable when OWCP disallows 


a ClVMAR's claim (see S 728.53(c) 
below). 

(b) AuthonzoUon Required. Personnel 
In § 72d.S3(a) (1) through (6) may be 
rendered inpatient and outpatient care 
as outlined in § 728.53(e). unless 
otherwise stipulated in S 728.53, upon 
presentation of a properly prepared and 
signed Authorization Form CA-16 
(Request for Examination and/or 
Treatment). If the condition for which 
treatment is requested appears related 
to employment treatment of 
beneficjaries in 9 728.53(a) (1) through 
(7) may be initiated without said 
authorization. Patients provided 
treatment without Form CA-16 may be 
carried as OWCP beneficiaries from the 
time of initial treatment, provided the 
appropiriotc district office of OWCP is 
notified and requested to submit Form 
CA-10 within 48 hours giving 
authorization as of the date of actual 
treatment. OWCP will not be liable for 
the payment of bills for unauthorized 
treatment. Post hospitalization care 
following authorized inpatient care does 
not require an additional authorization. 
First aid treatment rendered civilian 
employees does not require an 
authorization form. 

(c) Disailowance by OWCP. When 
OWCP determines that any claim 
should be disallowed, OWCP will 
advise the naval facility rendering care 
that no further treatment shall be 
rendered at OWCP expense. The patient 
ceases to be an OWCP beneficiary as of 
the date of receipt of the notice of 
disallowance by the naval MTF and the 
patient shall be so notified. Any 
treatment subsequent to the date of 
receipt of the notice of disallowance 
shall be at the personal expense of the 
patient (see } 728.81(a)). 

(d) Authorization foe Trumfer. Prior 
approval of OWCP is required before a 
transfer can be effected, except in an 
emergency or when immediate 
treatment is deemed more appropriate in 
another Federal facility. When transfer 
is effected without approval, the 
transferring facility shall immediately 
request su^ authorization from the 
appropriate district office of OWCP. 
When authorized by OWCP. evacuation 
to the United States shall be effected in 
accordance with OPNAVINST 4830.25B. 
Medical records and Form CA-16 will 
accompany such patients. 

(e) Core Authorized. (1) Inpatient 
Care. Medical and surgical care 
necessary for the proper treatment of 
the condition upon which eligibility is 
based. Specific OWCP authorization is 
required before major surgical 
procedures can be performed unless the 
urgency of the situation is such that time 
does not permit obtaining said 


authorization. All necessary prostheses. 
hearing aids, spectacles, and orthopedic 
appliances shall be furnished when 
required for proper treatment of the 
condition upon which eligibility is 
based. Damaged or destroyed medical 
braces, artificial limbs, and other 
prosthetic devices shall be replaced or 
repaired, except that eyeglasses and 
hearing aids shall not be replaced or 
repair^ unless their damage or 
destruction is incidental to a personal 
injury requiring medical services. 

(2) Outpatient Care. Complete medical 
and surgical care not requiring 
hospitalization, and posthospitalizaiion 
services following authorized inpatient 
care in a naval MTF for the proper 
treatment of the conditon upon which 
eligibility is basecL 

(3) Dental Care. Dental treatment 
shall be limited to emergencies and th;it 
necessary as an adjunct to inpatient 
hospital care. Such care shall not 
include dental prostheses or orthodontic 
treatment. 

(f) Reports and Records. (1) Copies of 
medical records will accompany OWCP 
patients being transferred from one 
medical treatment facility to another. 
Records accompanying OWCP patients 
to a debarkation hospital will be the 
same as for military personnel and will 
clearly identify the patient as an OWCP 
beneficiary. 

(2) Form CA-20 (Attending 
Physician's Report) shall be forwarded 
to the appropriate district office of 
OWCP on discharge of the partient 
unless hospilalization exceeds 1 month. 
In such instances, a report shall be 
submitted every 30 days. When 
extensive hospitalization is required, 
use SF 502 of a narrative format in lieu 
of CA-20. When submitted to OWCP. 
the physician's report shall include: 

(i) History. 

jii) Physical findings. 

(iii) Laboratory findings. 

(iv) Abstract of hospital records. 

(v) Diagnosis for conditions due to 
injury and nut due to injury. 

(vi) Rationalized medical opinion for 
the physician's belief that the illness or 
disease treated was causally related to 
a specifiG condition or set of conditions 
to which ihe claimant was subjected 

(vii) Condition on discharge with 
opinion as to degree of impairment due 
to injury, if any. 

9 728.S4 U.$. Publtc Hesim Service 
(USPHSk Other Than Members of the 
Uniformed Services. 

(a) Potential Beneficiaries. The 
following may be beneficiaries of the 
USPliS for care in naval .MTFs upon 
submission of the necessary form from 
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appropriate officials as outlined in 
i 728.54(b). 

(1) Within and Outside the United 
States, Any individuals the USPHS may 
determine to be eligible for care on an 
interagency reimbursable basis. 

(2) Within the 48 Contiguous United 
States and the District of Columbia. 

I American Indians, Alaskan Natives. 

I Eskimos, and Aleuts. 

(31 In Alaska. American Indians. 

[ Eskimos, and Aleuts. 

(b) Authonzation Required. (1) 
ySormal Circumstances. An American 
I Indian or Alaskan Native may be 

I rendered inpatient care upon 
I presentation of HRSA Form 43 (Contract 
I Health Service Purchase Order for 
I Hospital Services Rendered] or IIRSA 
I Form 54 (Purchase/Delivery Order for 
[Contract Health Services Other Than 
I Hospital Inpatient or Dental). Either 
I form must be signed by an appropriate 
I Indian Health Service or Alaska Native 
I Health Service area official. 

(2) Emergencies. In an emergency. 

[care may be rendered upon written 
I request of patient^s commanding officer 
lor superior officer, or the patient if 
loeither of the above is available. W^hon 
f emergency care is rendered without 
■prior authorization, the facility rendering 
Icare must notify the service unit director 
■of the paticnt*s home reservation within 
|72 hours from the time such care is 
I rendered unless extenuating 
Idrcamstances preclude prompt 
lootification. 

(c) Care Authorized. Unless limited by 
[the provisions stipulated in S 728.54(a) 
land subject to the provisions of § 728.3. 
Ithe following care may be rendered, 
■when requested, to all beneficiaries 
|tnumeratcd in { 728.54(a). 

(1) inpatient Care. Necessary medical 
tud surgical care. 

(2) Outpatient Care. Necessary 
nedical and surgical care. 

(3) Dental Care, 

(i] Dental care in the United States, its 
|tfmtories. possessions, and the 

Mmonwealth of Puerto Rico is limited 
^emergencies for the relief of pain or 
|acule conditions and that necessary as 
^adjunct to inpatient hospital care. 
"Oftthetic dental appliances and 
^>crmfinent restorations are not 
*«thorized. 

(ii) In overseas areas, dental care is 
Ntborized to the extent necessary 
pndmg the patient's return to the 
f nited States, its territories. 

'isessiona. or the Commonwealth of 
rato Rico. 

1^21.55 Depaitment of Justica 
•flclartts. 

presentation of a letter of 
p<ithorization that includes disposition 


of SF 88 (Report of Medical 
Examination). SF 93 (Report of Medical 
History), and address for submission of 
claim, the following personnel may be 
furnished requested care as 
beneficiaries of the Department of 
Justice. 

(a) Federal Bureau of Investigation. 
Investigative employees of the Federal 
Bureau of Investigation (FBI) and 
applicants for employment as special 
agents with the FBI may be provided: 

(1) Immunizations. 

(2) Physical examinations and 
hospitalization when required to 
determine physical fitness. This period 
of hospitalization shall be used for 
diagnostic purposes only, and not to 
correct disqualifying defects. 

(b) U.S. Marshals. U.S. Marshals may 
receive physical examinations and 
hospitalization when required to 
determine physical fitness. This period 
of hospitalization shall be used for 
diagnostic purposes only, and not to 
correct disqualifying defects. 

(c) Claimants Against the United 
States. Claimants whose suits or claims 
against the United States are being 
defended by the Department of Justice 
may be furnished physical examinations 
to determine the extent and nature of 
the injuries or disabilities being claimed. 
Hospitalization is authorized for proper 
conduct of the examination. Upon 
completion, the report of the 
examination shall be furnished promptly 
to the U.S. Attorney involved. 

$ 728.56 Traasury Department 
Benefidafiet. 

(a) Potential Beneficiaries. The 
following may be beneficiaries of the 
Treasury Department and may be 
rendered care as set forth below. 

(1) Secret Service Special Agents. 

(2) Secret Service Aigents providing 
protection to certain individuols. 

(3) Persons being provided protection 
by the Secret Service. 

(4) Agents of the U.S. Customs 
Service. 

(5) Prisoners (detainees) of the U.S. 
Customs Service. 

(b) Care Authorized. (1) Secret Service 
Special Agents may be provided routine 
annual physical examinations upon 
request and presentation of a letter of 
authorization. Such examinations shall 
be conducted and recorded in the same 
manner as routine examinations 
rendered naval officers except that they 
shall be conducted on an outpatient 
basis only, if hospitalization is 
considered desirable in connection with 
the examination, a statement to that 
effect will be entered in item 73 or 75 of 
the SF 88. as appropriate, before 


forwarding to the Director, United Slates 
Secret Service. 

(2) Secret Service Agents providing 
proteclion to certain Individuals and 
those persons being provided such 
protection shall be rendered all required 
medical services including 
hospitalization subject to the provisions 
of S 72a3. 

(3) Agents of the U.S, Customs Service 
and their prisoners (detainees) may be 
provided emergency medical treatment 
and evacuation services to the nearest 
medical facility (military or civilian) in 
those remote areas of the United States 
where no other such services are 
available. Evacuation will be limited to 
the continental United States and 
borders will not be crossed. The Navy's 
responsibility for medical care of such 
prisoners terminates once the medical 
emergency has been resolved. The 
guarding of prisoners, while they or their 
captors are receiving treatment at naval 
MTFs, remains the responsibility of the 
U.S. Customs Service or other 
appropriate Federal (nonmilitary] law 
enforcement agencies. 

(c) Reports and Records. When 
examinations are rendered to Secret 
Service Special Agents, one copy of the 
SF 88 and one copy of the SF 93 shall be 
forwarded to the Director. United States 
Secret Service. Personnel Division. 
Employee Relations Branch. 1800 G 
Street. NW., Room 941, Washington. DC 
20223 or as otherwise directed by the 
letter of authorization. An information 
copy shall be provided to the Deputy 
Comptroller of the Navy. 

§ 726.57 Department of State and 
Associated Agencies. 

Eligibility for care under the 
provisions of { 728.58 shall be 
determined by the Department of State, 
Office of Medical Services. 

(a) Beneficiaries. Officers and 
employees of the following agencies, 
their dependents, and applicants for 
appointment to such agencies are 
authorized inpatient and outpatient 
medical care as set forth below in 
addition to that care that may be 
authorized elsewhere within this 
instruction (i.e., § 728.53. 728.55, 728.56. 
and 728.58). Dental care shall be limited 
to that delineated in S 728.57(b)(6). 

(1) Department of Stale—U.S. Arms 
Control and Disarmament Agency and 
the Office of Inlemational Conferences. 

(2) U.S. Agency for International 
Development. 

(3) International Communications 
Agency. 

(4) ACTION— Peace Corps Staff. 

(5) Department of Agriculture— 

Foreign Agriculture Service. 
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(6) Department of Commerce—Bureau 
of Public Roads. 

(7) Department of Interior—Bureau of 
Reclamation and the U.S. Geological 
Survey. 

(8) Department of Transportation— 
Federal Aviation Administration and the 
Federal Highway Administration. 

(9) Department of fustice—Drug 
Enforcement Agency. 

(10) Department of Treasury—U.S. 
Customs, U.S. Secret Service, Office of 
International Affairs (OIA). U.S.*Saudi 
Arabian (oint Commission for Economic 
Cooperadon (]ECOR). and the Internal 
Revenue Service. 

(11) National Aeronautics and Space 
Administration. 

(12) Library of Coneress. 

(13) Beneficiaries of such other 
agencies as may be included in the 
Department of State Medical Program. 

(d) Com Authorized, (1) General Care 
delineated below is authorized by the 
Foreign Service Act of 1948, as 
amended. Subject to the restrictions and 
priorities of f 728.3 and the restrictions 
of I 728.57, care may be rendered at 
naval MTFs at the expense of the 
Department of State or one of the 
agencies listed in { 728.57(a). The law 
allows for payment when care is 
furnished for an illness or injury which 
results in hospitalization or equal 
treatment Out-patient care is only 
outhorized as an adjunct to 
hospitalization. 

(2) Overseas, 

(i) When, in the opinion of the 
principal or administrative officer of an 
overseas post of the Department of 
State, an individual meets the conditions 
of eligibility, the post will famish 
authorization to the naval MTF for care 
at the expense of the Department of 
State or one of the agencies listed 
above. 

(ii) Should the Department of State 
ofndal determine that the illness or 
injury does not meet the conditions of 
eligibility for care at the expense of one 
of the agencies, all care provided shall 
be at the expense of the patient or 
patient's sponsor and charged at the full 
reimbursement rate. 

(3) In the United States, 

(1) Care is not authorized for an injury 
or illness incurred in the United States. 
Authorizations and other arrangements 
for care in the United States for 
individuals Incurring injury or illness 
outside the United States will be 
provided by the Deputy Assistant 
Secretary for Medical Services, 
Department of State, using appropriate 
authorization fonn(8). When personnel 
ore admitted in an emergency without 
prior authorization, the commanding 
officer of the admitting naval MTF shall 


immediately request authorization from 
the Deputy Assistant Secretary for 
Medicd Services. 

(ii) The extent of care furnished in the 
United States, to individuals above who 
are evacuated to the United States for 
medical reasons, will be comparable in 
all respects to that which is authorized 
or prescribed for these individuals 
outside the United States. When 
determined appropriate by the Deputy 
Assistant Secretary for Medical 
Services, officers and employees and 
their accompanying dependents who 
have returned to the United States for 
nonmedical reasons may be furnished 
medical care at the expense of one of 
the above agencies for treatment of an 
illness or Injury incurred while outside 
the United States. 

(4) Physical Examinations, The 
Secretary of State is authorized to 
provide for comprehensive physical 
examinations, including dental 
examinations and other specific testing, 
of applicants for employment and for 
officers and employees of the Foreign 
Service who are U.S, citizens and for 
their dependents, including 
examinations necessary to establish 
disability or incapacity for retirement 
purposes. An authorization will be 
executed by an appropriate Department 
of State official and furnished in 
duplicate to the naval MTF, listing the 
type of examination required and stating 
that the individual is entitled to services 
at the expense of the Department of 
State. Reports shall be furnished in 
accordance with the letter of 
authorization. 

(5) Immunizations. Inoculations and 
vaccinations are authorized for officers, 
employees, and their dependents upon 
written authorization from an 
appropriate Department of State official, 
liiis authorization, in duplicate, will 
include the type of inoculation or 
vaccination required and shall state that 
the individual is entitled to services at 
the expense of the Department of State. 
Reports shall be furnished in accordance 
with the letter of authorization. 

(6) Dental Care, Dental care at the 
expense of the Department of State is 
limited to emergency care for the relief 
of pain or acute conditions, or for dental 
conditions as an adjunct to inpatient 
care. Such care will not include the 
provision of prosthetic dental 
appliances. 

(c) Evacuation to the United States. 
Should a beneficiary in an overseas 
naval MTF require prolonged 
hospitalization, the commanding officer 
of the overseas facility shall report the 
requirement to the nearest Department 
of State principal or administrative 
officer and request authority to return 


the patient to the United States. 
Dependents in such instances who 
decline evacuation shall be released to 
the custody of their sponsor. 
Aeromedical evacuation may be used in 
accordance with OPNAVINST 4830.25B 
Travel of an attendant or attendants is 
authorized at Department of Stale 
expense when the patient is too ill or toe 
young to travel unattended. 

} 728.58 Fedefsl Aviation Administration 
(FAA) Beneficiaries. 

(a) Beneficiaries, Air Traffic Control 
Specialists (ATCS) of the FAA when 
appropriate authorization has been 
furnished by the FAA regional 
representative. 

(b) Authorization. Written 
authorization from an FAA Regional 
Flight Surgeon is required and it shall 
include instructions for forwarding the 
results of services rendered. 

(c) Care Authorized. Subject to the 
provisions of i 72a3, authorized 
personnel shall be rendered chest 
x-rays, electrocardiograms, basic blood 
chemistries, and audiograms, without 
interpretation in support of the mcdici)l 
surveillance program for ATCS 
personnel established by the FAA. 

J 728.58 Peace Coips Beneftcisries. 

(a) Potential Beneficiaries. 

(1) Applicants for the Peace Corps 

(2) Peace Corps Volunteers. 

(3) Applicants for the Peace Corps. 

(2) Minor children of a Peace Corps 

volunteer fiving with the volunteer. 

(b) Care Authorized in the United 
States. Upon written request of a Peace 
Corps official, stating care to be 
provided and disposition of reports, the 
following may be provided subject to 
the provisions of ( 728.3. 

(1) Physical Examinations. Pursuant 
to BUMED1NST6120.17B, physical 
examinations are authorized on an 
outpatient basis only. Except as outlined 
in BUMEDINST 6120.17B, no assossmenl 
will be made of the physical 
qualifications of examinees, 

(1) Preselection physical examination! 
may be provided applicants (volunteers) 
for the I^ace Corps. 

(ii) Separation or other special 
physical examinations may be provided 
volunteers and their dependents as 
listed in § 728.59(a)(3). 

(2) Immunizations. Immunizations, as 
requested, may be provided all 
beneficiaries listed in ( 728.59(a). 

(3) Medical Care, Both inpatient and 
outpatient care may be provided 
volunteers for illnesses or injuries 
occurring during their period of serv ice 
which includes all periods of training 
Dependents of volunteers specified in 
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§ 72S.59(a)(3) are authorized care to the 
same extents as their sponsor 

(4) Dento! Care. Oentai care is limited 
to emergencies. Only that care essential 
to relieve pain or prevent imminent loss 
of teeth shall be rendered. All 
beneficiaries seeking dental care shall 
be requestecL whenever possible, to 
furnish advanced authorization for such 
care. 

(c) Care Authorized Outside the 
United States. ( 1 ) Physical 
Examinations. Termination physical 
examinations may be provided 
volunteers and eligible dependents of 
volunteers. In most instance, these 
examinations will be provided by Peace 
Corps staff physicians; however, 
assistance may be required of naval 
MTFs for ancillary services (see 
BIMEDINST6120.17B). 

(2) Immunizations. When requested, 
mmunizations may be provided all 
bpr.eficiaiiee listed in f 728.59(a). 

I (3) Medical Care. When requested in 
writing by a representative or physician 
|ofa Peace Corps foreign service post. 

I volunteers, eligible dependents of 
volunteers, and trainees of the Peace 
Corps may be provided necessary 
medical care at Peace Corps expense. 
.VMien emergency treatment is rendered 
without prior approval, a request shall 
be forwarded to the Peace Corps foreign 
Service post as soon as possible. 

I (4) Dental Care, Dental care is limited 
TO emergencies. Only that care essential 
No relieve pain or prevent imminent loss 
W teeth shall be rendered. Beneficiaries 
^cking dental care shall be requested, 
khenever possible, to furnish advanced 
Authorization for such care, 
t (5) Evacuation to the United States. 
pVhen a beneficiary in an overseas 
wval MTF requires prolonged 
Mpitalization, the commanding officer 
Wthe overseas facility shall report the 
^uirement to the nearest Peace Corps 
wign service post and request 
fcuthorization to return the patient to the 
united States. Dependents In such 
jwtances who decline evacuation shall 
N rt-lcased to the custody of their 
Wnsor. Aeromedical evacuation may 
^tilized in accordance with 
pNAVlNST 4830.25B. Travel of 
ptendantfs) is authorized when the 
ptient is too ill or too young to travel 
^ttended. (Symbol OPNAV 4630-1 
Ipplies.) 

Job Corps sod Votontaers In 
to Amsiica (VISTA) Baneftciartss. 

I ( 4 ) Beneficiaries. Job Corps and 
I^A cnrollees and applicants may be 
raided services as set forth. For 
members, see { 728.53. 
yWi Authorization Required. ( 1 ) Job 
F.nrollees. Presentation of a Job 


Corps Identification Card after 
appointment has been made by the 
corpsmembeFs Job Corps center. 

(2) Job Corps Applicants. Presentation 
of a letter from a screening agency (e.g.. 
State Employment Service) after an 
appointment has been made by that 
agency. 

(3) VISTA Volunteers and VISTA 
Trainees. A valid *'Blue-Cros8 and Blue 
Shield Indentification Card** is issued to 
such personnel as Identification. Each 
card has a VISTA identification number 
which shall be used on all records and 
correspondence. 

(c) Core Authorized. Normally, 
medical services are provided only 
when civilian or VA facilities are not 
available, or if available, are incapable 
of providing needed services. However, 
upon presentation of appropriate 
authorization, the following services 
may be rendered subject to the 
provisions of § 728.3. 

(1) Job Corps enrollees are authorized 
emergency medical care upon 
presentation of their Job Corps 
Identification Card, however, the 
corpsmember*8 Job Corps center should 
be notified immediately. 

(2) Job Corps application may be 
provided preenroliment physical 
examinations and immunizations on an 
outpatient basis only. 

(3) Job Corps enrollees. VISTA 
trainees, and VISTA volunteers are 
authorized: 

(i) Outpatient medical examinations, 
outpatient treatment, and 
immunizations. 

(ii) Inpatient care for medical and 
surgical conditions which, in the opinion 
of the attending physician, will benefit 
from definitive care within a reasonable 
period of time. When it is found 
probable that a patient will require 
hospitalization in excess of 45 days, the 
Commander. Naval Medical Command 
(MEDCOM-33) shall be notified by the 
most expeditious means. 

(iii) Dental care is limited to 
emergencies. Only that care essential to 
relieve pain or prevent imminent loss of 
teeth shall be rendered. Beneficiaries 
seeking dental care shall be requested to 
furnish, whenever possible, advanced 
authorization for such care. 

{ 728.61 Medicare beneficiaries. 

(a) Care Authorized. Hospitalization 
is authorized for beneficiuries who 
reside in the 50 United States and the 
District of Columbia, Guam. Puerto Rico, 
the Virgin Islands. American Samoa, 
and the Northern Mariana Islands. Such 
hospitalization shall be rendered when 
emergency services are necessary to 
prevent death or serious impairment to 
the health of the individual and which. 


because of the threat to life or health, 
necessitates the use of the most 
accessible hospital that is equipped to 
furnish such services. Such care is 
authorized beneficiaries of the Social 
Security Health Insurance Program for 
the Aged and Disabled (Medicare). 

(b) General Provisions. (1) 
Limitations. Benefit payments for 
emergency services under Medicare can 
be made for only that period of time 
during which the emergency exists. 
Therefore, when the emergency is 
terminated and it is permissible from a 
medical standpoint, the patient should 
be discharged or transferred to a facility 
that participates in Medicare. 

(2) Notification. The nearest office of 
the Social Security Administration shall 
be notified as soon as possible when a 
Medicare beneficiary is rendered 
treatment. 

Subpart Q—Other Persons 
§728.71 Ex-service mattmlty care. 

(a) Eligible Beneficiaries. Former 
women members of the Armed Forces 
who have been separated from active 
duty under honorable conditions 
because of pregnancy, or separated from 
the service under honorable conditions 
for reasons other than pregnancy and 
found to have been pregnant at the time 
of separation, and their newborn 
infant(s) may be provided care as set 
forth in § 728.71. subject to the 
provisions of § 728.3. When certified by 
medical authorities that the pregnancy 
existed prior to entry into service 
(EPTE). maternity benefits are not 
authorized. 

(b) Care Authorized. (1) Former 
women members shall be rendered 
medical and surgical care in naval MTFs 
incident to that pregnancy, prenatal 
care, hospitalization, postnatal care, 
and, when requirements of 
SECNAVINST 6300.2A are met. 
abortions. Postnatal care is limited to 6 
weeks following delivery. Under no 
circumstances will care from civilian 
sources be promised for either the 
mother or the infant as it is not 
authorized. 

(2) Treatment of the newborn infant in 
USMTFs includes care, both inpatient 
and outpatient, only during the first 6 
weeks (42 days) following delivery. If 
the newborn infant requires care beyond 
the 6-wecks postnatal period, 
arrangement shall be made by the 
mother, or other responsible family 
member, for disposition to private, State, 
welfare, or other Federal facility. 

(c) Application for Care. In making 
application for care authorized by 

§ 728.71. former women members should 
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apply either in person or In writing to 
the Armed Forces inpatient MTF nearest 
their home and present either their DD 
Form 214 (Armed Forces of the United 
States Report of Transfer or Discharge) 
or DD Form Z56A [Honorable Discharge 
Certificate) as proof of eligibility for 
requested care. In areas with more than 
one Armed Forces MTF available and 
capable of providing required care, 
application should be made to the MTF 
of the service from which separated 
Referral to other services MTFs may be 
made only when space is not available 
or capability does not exist In the MTF 
of the ser\dce from which the individual 
was separated. 

§728.72 AppUcanU for EnroSment m the 
Senior Reserve Officers* Training Program. 

When properly authorized designated 
applicants (including applicants for 
enrollment in the 2'year program and 
Military Science 11 enrollees applying for 
Military Science 111) may be fumishr^ 
medical examinations at naval MTFs 
including hospitalization necessary for 
the proper conduct thereof. Medical 
care, including hospitalization, is 
authorized for diseases contracted or 
injuries incurred in line of duty while at 
or traveling to or from a military 
installation for the purpose of 
undergoing medical or other 
examinations or for visits of 
observation. 

§ 728.73 Applicants for Eniftstmsnt or 
Resniistmsnt In ths Armsd Foross, and 
Appileanta for Enlistment In th# Rasarva 
Componants. 

(a) Upon referral by a commander of a 
Military Enlistment Processing Station 
(MEPS), formerly Armed Forces 
Examining and Entrance Station 
(AFEES), applicants shall be furnished 
necessary medical examinations, 
including hospitalization when 
qualifications for service cannot 
otherwise be determined. Such a period 
of hospitalization shall be used only for 
diagnostic purposes, and not to correct 
disqualifying defects. 

(b) Applicants who suffer injury or 
acute illness while awaiting or 
undergoing processing at Navy and 
Marine Corps facilities or MEPS may be 
furnished emergency medical and dental 
care, including emergency 
hospitalization, for that iniury or illness. 

§ 728.74 Applicants for Appointmant In the 
Regular Na^ or Marina Corps and Raaarva 
Componanti^ Including Mambcfs of tha 
Raaarva Components Who Apply for Active 
Duty. 

(a) Necessary medical examinations 
shall be furnished, including 
hospitalization when qualifications for 
service cannot otherwise be determined. 


Such a period of hospitalization shall be 
used only for diagnostic purposes, and 
not to correct disqualifying defects. 

(b) Applicants who suffer injury or 
acute illness while awaiting or 
undergoing processing at Navy and 
Marine Corps facilities or MeI^ may be 
furnished emergency medical and dental 
care, including emergency 
hospitalization, for that injury or illness. 

§728.75 AppilcantafocCadetahIpat 
Sarvica Acadamlaa af>d Appileanta for tha 
Untformed Servicat umvarslty of Health 
Sciences (USUHS). 

(a) Upon presentation of a letter of 
authorization from the Department of 
Defense Medical Examination Review 
Board (DODMERD), applicants for 
cadetship at Service A^demies (Navy, 
Army, Air Force. Coast Guard, and 
Merchant Marine) and applicants for the 
Uniformed Services University of Health 
Sciences (USUHS) shall be furnished 
medical examinations at facilities 
designated by the DODMERB. 
Hospitalization is authorized when 
qualifications for service cannot 
otherwise be deteiminecL Such a period 
of hospitalization shall be used for 
diagnostic purposes only, and not to 
correct disqualifying or other defects. 
Examinations shall be performed and 
disposition of completed forms made in 
accordance with BUMEDINST 6120.3M. 

(b) Applicants who suffer Injury or 
acute illness while awaiting or 
undergoing processing at Navy and 
Marine Corps facilities or at MEPS may 
be furnished emetgcncy medical and 
dental care, including emergency 
hospitalization, for that injury or illness. 

§ 728.78 Naval Home Reaklenta. 

Necessary medical and dental care, 
both inpatient and oupatient. ahall be 
furnished residents of the Naval Home 
when requested by the Governor of the 
Home. In an emergency, care may be 
rendered without prior approval of the 
Governor, however, the Governor of the 
Home should be contacted immediately 
and requested to furnish authorization. 

§ 728.77 Secretarial Desigoeea. 

(a) Upon a showing of sufficient 
cause, the Secretary of the Navy may 
authorize individuals, not otherwise 
authorized by law, to receive such care 
as is available in naval MlFs in the 
United States. This discretionary 
authority is exercised most 
conservatively, on an individual basis. 
Civilian health care however cannot be 
authorized. Favorable action is usually 
taken on requests involving the 
following situations: 

(1) Preadoption proceedings wherein 
an active duty member or a retired 


member has taken affirmative action to 
adopt a child. 

(2) Custodianships and gtiardianships 
authorized by a court order wherein the 
member is designated by the court as 
the custodian or guardian and the child 
is fully dependent upon the active duty 
or retired member sponsor. 

(3) Evaluation and selection of 
nonbeneficiaries who are donor 
candidates for an organ or tissue 
transplant procedure in behalf of a 
military service beneficiary. 

(4) Nonbeneficiary participants in 
ofndally approved clinical research 
studies. 

(5) Designation of designees of other 
military departments. 

(6) Unremarried former spouses: 

(i) Divorced before 1 February 1983. 
and 

(ii) On the date of the final decree of 
divorce, dissolution, or annulment, has 
been married to the active duty or 
retired member for 20 or more years 
during which time the member or former 
mem^r performed at least 20 years of 
service oeditable in determining that 
member*s or former member's eligibility 
for retired or retainer pay. or equivalent 
pay. and 

(iii) Requires care for a condition 
incurred during or caused/aggravated 
by conditions associated %vith the 
member's or former member's creditable 
service, and 

(iv) Does not have medical coverage 
under an employer-sponsored health 
plan which will provide for the care 
required. 

(7) In other instances wherein the 
drcumstances clearly merit the 
providing of treatment in naval MTFs, 
and in which the best interest of the 
patient, the Navy, and the Government 
will be served, favorable Secretarial 
action may result. The mere need of 
medical care by a former beneficiary or 
other person, alone. %vill not support 
approval of such a request. 

^) Requests for consideration shall be 
submitted to the Commander. Naval 
Medical Command (M£DCOM-d3) by 
applicants via their command, when 
applicable, or by the Medical 
Department command concerned. 
Requests should include any pertinent 
information which will support 
resolution requests: 

(1) Involving preadoption must include 
a legible repr^udble copy of the court 
order which names the sponsor and 
identifies the other participating parties. 

(2) Involving custodianships and 
guardianships must include a legible 
reproducible copy of the court order, 
identification of the parties, and also 
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identify any amounts of income to which 
the is entitled 

(3) In behalf of participants in clinical 
ref narcb studies must include: 

(i) Sufndent clinical information 
concerning the nature of the study. 

(ii) Benefits which may accrue to the 
individual. 

(iii) The extent, if any. to which access 
by other authorized beneficiaries will be 
impaired. 

(iv) Benefits which will accrue to the 
command e.g., enhancement of training, 
maxiiouxn utiliiation of specialized 
facilities, etc. 

(v) Kecommended duration of 
designation. 

(vi) Whether the consenting individual 
has been informed concerning the 
Qiturt of the study, its personal 
implications, and freely consents. 

(4) In behalf of unremarried former 
spouses must include: 

(i) A notarized copy of the marriage 
license. 

(ii) A statement attesting to the fact 
that the former husband achieved 20 or 
more years of creditable military service 
during the time of the marriage. 

(iii) Copy of divorce d»ee with 
official date. 

(c) Secretarial designee status has 
I been granted by the Secretary of 
Defense for full-time Schedule **A"* 
faculty members of the Uniformed 
j Services University of Health Sciences 
(USUHS) who have been provided 
I documentation substantiating their 
I eligibility and. where necessary, an 
eligibility termination date. These 
personnel are authorized routine care at 
the Naval Hospital. Bethesda. MD. Only 
I emergency treatment is authorized these 
I personnel' at other naval MTFs while 
jlhey are traveling on official university 
jbuiiness. The letter of authorization 
lexcludes routine dental care, prosthetic 
hppliancai, and spectacles. 

I (d) The following civilian officials 
I within the Government the Department 
|of Defense, and military departments 
Iwve been granted blanket Secretarial 
l^'gnalion for medical and emergency 
l«oUi| care in naval MTFs in the Unit^ 
putes at interagency inpatient and 
j^ipahent rates. EXCEPTION: Charges 
outpatient care provided in the 
pitional Capital Region shall be 
p«ived: 

I (1) The President 
I (2) The Vice President 
I (2) Members of the Cabinet 
1 M) Article III Federal Judges. 

I [5) U.S. Court of Military Appeals 
Il'Wges. 

I (fi) Members of Congress. 

LSecretary, Deputy Secretary, 
the /Usistant Secretaries of 
pfense. 


(8) The Under Secretary of Defense 
for Policy. 

(9) The Under Secretary of Defense 
for Research and Engineering. 

(10) The Secretaries. Under 
Secretaries, and the Assistant 
Secretaries of the Military Departments. 

( 728.78 American Red Crosa 
RepresenUtlves and Their Dependents. 

(a) Potential Beneficiaries* 

(1) Volunteer workers. 

(2) Full-time, paid employees. 

(3) Dependents of personnel 
enumerated in S 728.78ta) (1) and (2) 
when accompanying their sponsor 
outside the continental United States or 
in Alaska. 

(b) Core Authorized* (1) When 
services of the American Red Cross 
(ARC) have been accepted in behalf of 
the Federal Government under 
applicable DOD regulations, 
beneficiaries in S 728.78(a)(1) are 
considered ‘^employees** of the 
Government for the purpose of this part 
and are authorized health care in 
USMTFs. both in and outside the United 
States for work-related conditions. See 

§ 72a53(a)(2) regarding the specific 
application of this authorization. 

(2) Beneficiaries enumerated in 

§ 728.78(a) (1) and (2) are authorized 
health care in USMTFs located outside 
the United States on a reimbursable 
basis for both work and nonwork- 
related conditions. Those enumerated in 
§ 728.78(a)(1). however, are not required 
to reimburse the Government for 
treatment of work-related conditions 
under the OWCP (see S 728,53(a)(2)). 

(3) Beneficiaries identified in 

5 728.7B(a) (1), (2), and (3) are authorized 
emergency care on a reimbursable basis 
in USMTFs outside the continental 
United States and in Alaska where 
facilities are not otherwise available in 
reasonably accessible and appropriate 
non-Federai hospitals. Hospitalization 
shall be furnished only for acute medical 
and surgical conditions, exclusive of 
nervous, mental, or contagious diseases 
or those requiring domiciliary care. 
Denial treatment shall be administered 
only as an adjunct to inpatient hospital 
care and shall not include dental 
prosthesis or orthodontia. 

(c) Records Disposal. Upon 
completion of treatment of accredited 
representatives of the American Red 
Cross or their dependents, medical 
records, including all clinical records 
and x-ray films, shall be forwarded to 
the Medical Director. National 
Headquarters, American Red Cross. 20th 
and D Streets. N.W., Washington. DC 
20006. 


S 72S.79 Employeet of FeOoral 
Contractors aruf Sul>contractors. 

(a) Beneficiaries, (1) U.S. citizen 
contractor, engineering, and technical 
service personnel designated as U.S. 
Navy Technicians. 

(2) Civilian employees of contractors 
and subcontractors operating under U.S. 
Government contracts. 

(3) Dependents of personnel 
enumerated in i 72a79(aj (1) and (2) 
when accompanying their sponsor 
outside the continental United States or 
in Alaska. 

(b) Care Authorized. (1) Beneficiaries 
identified In S 72a79(aJ (1) and (2) may 
be provided emergency care in naval 
M*rFs, on a reimbursable basis, for 
illnesses and injuries occurring at work 
in or outside the United Stales. 

(2) While serving outside the 
continental United States or in Alaska, 
where facilities are not otherwise 
available in reasonably accessible and 
appropriate non-Federai hospitals, 
beneficiaries idenlified in S 728.79(a) (1), 
(2). and (3) may receive hospitalization 
and necessary outpatient services in 
naval MTFs on a reimbursable basis. 
Except for benefidaries in 5 728.79(a)(t) 
who are serving aboard naval vessels, 
all other enumerated benefidaries may 
only be hospitalized for acute medical 
and surgical conditions, exclusive of 
nervous, mental, or contagious diseases 
or those requiring domidliary care. 
Dental treatment shall be administered 
only as an adjunct to inpatient hospital 
care and shall not indude dental 
prosthesis or orthodontia. 

§ 72S.80 U.S. Govemmont Empfoyset. 

(a) Civil service employees of all 
Federal agendes, indudlng teachers 
employed by the Department of Defense 
Dependents* Schools (DODDS), and 
their dependents may be provided 
hospitalization and necessary outpatient 
services, on a reimbursable l^sis. 
outside the continental limits of the 
United States and in Alaska, where 
facilities are not otherwise available in 
reasonably accessible and appropriate 
non-Federal hospitals. Except for 
employees who are serving aboard 
naval vessels, hospitalization shall be 
furnished only for acute medical and 
surgical conditions, exdusive of 
nervous, mental, or contagious diseases 
or those requiring domiciliary care. 
Dental treatment shall be administered 
only as an adjunct to inpatient hospital 
care and shall not indude dental 
prosthesis or orthodontia. 

(b) Such civilian emplo 3 rees and their 
dependents may be provided medical, 
suigical. dental treatment, 
hospitalization, and optomctric care on 
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u reimbursable basis at installations in 
the United States which have been 
designated remote by the Secretary of 
the Navy for the purpose of providing 
medical care. 

(c] The major objective of the 
following programs for civil service 
employees, regardless of location, is 
emergency treatment to relieve minor 
ailments or injuries with the idea of 
keeping the employee on the job: 

(1) The Department of Labor. Office of 
Workers* Compensation Programs 
(OWCP) governs the overall medical 
cure program for employees of the 
Government who sustain injuries while 
in the performance of duty, including 
diseases proximately caused by 
conditions of emplo>inent (see I 728.53). 

12) Federal civil service employees 
and applicants for such employment are 
authorized services as outlined in 
chapter 22, section XIII, of the Manual of 
the Medical Department. Military Sealift 
Command (MSC) civilian marine 
personnel (authorized additional care 
and services as outlined in BUMEDINST 
6320.52 and that care in S 726.53(a)(7)) 
and members of the National Oceanic 
and Atmospheric Administration 
(NOAA) serving with the Navy are also 
included. 

(3) Under the technical control of the 
Surgeon General of the Army, the DOD 
Civilian Employees* Health Service is 
responsible for administering the health 
program for all Federal civil service 
employees in the District of Columbia 
area. 

$728.81 Other CNiilans. 

(a) General In an emergency, any 
person may be rendered care in naval 
MTFs to prevent undue suffering or loss 
of life or limb. Care shall be limited to 
that necessary only during the period of 
the emergency, and if further treatment 
is indicated, action shall be initiated to 
transfer the patient to a private 
physician or civilian facility as soon as 
possible. Further, subject to the 
provisions of $ 728.3, the following 
personnel are authorized care as set 
forth. 

(b) Beneficiaries and Extent of Care. 

(1) Civilian employees paid for 
nonappropriated funds, including Navy 
exchange employees and service club 
employees, shall be provided all 
occupational health services. Treatment 
of occupational illnesses and injuries 
other than emergency care shall be in 
accordance with rules and regulations of 
the Office of Workers' Compensation 
Programs (see $ 728.53). 

(2) Civilians attending the Federal 
Bureau of Investigation (FBI) Academy. 
Marine Corps Development and 
Education Command, Quantico. VA may 


be rendered care at the Nava) Medical 
Clinic, Quantico. VA for emergencies. 
Such persons who are in need of 
hospitalization for injuries or disease 
may be hospitalized and classed as 
civilian humanitarian nonindigents with 
the approval of the cognizant hospital's 
commanding officer. ^CEPTION: 
Certain individuals, such as employees 
of the Federal Bureau of Investigation 
who are injured in the line of duty, may 
be entitled to care at the expense of the 
Office of Workers' Compensation 
Programs (OWCP) (see $ 728.53). 

(3) The following civilians who are 
injured or become ill while participating 
In Navy or Marine Corps sponsored 
sports, recreational or training activities 
may be rendered care on a temporary 
(emergency) basis until such time as 
disposition can be effected to an 
appropriate source. 

(i) Members of the Naval Sea Cadet 
Corps. 

(ii) Junior ROTC/NDCC (National 
Defense Cadet Corps) cadets. 

(iii) Civilian athletes training or 
competing as part of the U.S. Olympic 
effort 

(iv) Civilians competing in Navy or 
Marine Corps sponsored competitive 
meets. 

(v) Members of Little League teams 
and Youth Conservation ^ups. 

(vi) Boy Scouts and Gin Scouts of 
America. 

(4) Other civilian personnel included 
below are not normally eligible for care 
in naval MTFs; however, under the 
conditions set forth, care may be 
rendered 

(i) Potential Benenciaries. 

(A) Civilian representatives of 
religious groups. 

(B) Educational institutions 
representatives. 

(C) Athletic clinic Instructors. 

(D) USO representatives. 

(E) CelebriUes and entertainers. 

(F) Social agencies representatives. 

(G) Others in a similar status to those 
in $ 728.81(b)(4)(i) (A) through (F). 

(H) News correspondents. 

(I) Commercial airline pilots and 
employees. 

(j) Volunteer workers. This category 
includes officially recognized welfare 
workers, other than Red Cross. 

(ii) Care Authorized. 

(A) Persona enumerated in 
$ 728.61(b)(4)(i) (A) through (G), who are 
contracted to provide direct services to 
the Armed Forces and who are acting 
under orders issued by the Department 
of Defense or one of the military 
departments to visit military commands 
overseas, and their accompanying 
dependents, may be provided medical 
care in naval NflTs outside the 48 


contiguous United States and the 
District of Columbia provided local 
civilian facilities are not reasonably 
available or are inadequate. Inpatient 
care shall be limited to acute medical 
end surgical conditions exclusive of 
nervous, mentaL or contagious diaeasei^ 
or those requiring domiciliary care. 
Dental treatment shall be administered 
only as an adjunct to inpatient hospital 
care and shall not include dental 
prosthescs or orthodontia. 

(B) Persons enumerated in 

I 728.81 (b)(4)(i) (H) and (1) are 
authorize emergency medical and 
dental care in naval MTFs outside the 46 
contiguous United States and the 
District of Columbia provided local 
civilian facilities are not reasonably 
available or are inadequate. 

(C) Persons enumerated in 

$ 728.81(b)(4)(i)(]). both within and 
outside the 48 contiguous United State!» 
and the District of Columbia, may 
receive care in naval MTFs for injuries 
or diseases incurred in the perfonnanc^ 
of duty os beneficiaries of OWCP (see 
$ 728.53). Additionally, if such 
volunteers are sponsored by an 
international organization (e.g., the 
United Nations) or a voluntary 
nonprofit-relief agency registered with 
and approved by the Advisory 
Committee on Voluntary Aid (e.g.. 
CARE), they may receive other 
necessary nonemergency medical care 
and occupational health services on a 
reimbursable basis while serving 
outside the 48 contiguous United States 
and the District of Columbia. 

$728.82 Individuals Whose Military 
Records ere Being Considered foe 
Correction. 

Individuals who require medical 
evaluation in connection with 
consideration of their individual 
circumstances by the Navy, Army, and 
Air Force board or Correction of 
Military Records are authorized 
evaluation, including hospitalization 
when necessary for the proper conduct 
thereof. 

728.03 Peraona In Military Custody and 
NonmtHtary Federal Prtsk>nere. 

(a) Potential Beneficiaries. 

(1) Military prisoners. 

(2) Nonmilitary Federal prisoners 

(3) Enemy prisoners of war and other 
detained personnel. 

(b) Care Authorized, 

(1) Military Prisoners: 

(i) Whose punitive discharges have 
been executed but whose sentences 
have not expired are authorized all 
necessary medical and dental care 
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(ii) Whose punitive discharges have 
been executed and who require 
hospitalization beyond expiration of 
I sentences are not eligible \or care but 
I Day be hospitalized as civilian 
I humanitarian nonindigents until final 
I disposition can be made to some other 
I appropriate facility. 

[ (iii) On parole pending completion of 
I appellate review or whose parole 
I changes to an excess leave status 
I following completion of sentence to 
I confinement while on parole are 
Imcmbecs of the military service and as 
Ifuch are authorized care as outlined in 
Isubpart B. An individual on parole 
I whose punitive discharge has been 
lexecut^ Is not a roemt^r of the military 
lierv’ice and is therefore not entitled to 
Ecsre authorized by § 728^ If the 
fcin umstaiices are exceptional, 

I individuals herein who are not 
iButhorized care may request Secretarial 
Ideiignes status under the provisions of 
[\ 728,77. 

(2) Nonmilitary Federal Prisoners. 
■Under the provisions of { 728.62. 
loonmilitary Federal prisoners are 
|authorized only emergency medical 

are. When such care is being rendered, 
be institution to which prisoners are 
ientenced must furnish necessary 
^rds to effectively maintain custody 
pf prisoners and assure the safety of 
other patients* staff members, and 
residents of the local area. Under no 
orcumstances %viU military personnel be 
Voluntarily utilized to guard or control 
pich prisoners. Upon completion of 
Iwnergency care, arrangements will be 
^dc immediately to transfer the 
risoners to a nonmilitary MTF or to 
^fum the prisoners to the facility to 
dilch sentenced. 

(3) Fjicfny Prisoners of War and Other 
Stained Personnel. Subject to the 
nntsions of § 728.3, enemy prisoners of 
har and other detained personnel are 
‘^nutted to and may be rendered all 

essary medical and dental care. 

: H^Adluncts to Medical Care 
0«fwral. 

Adjuncts to medical care include but 
B not limited to prosthetic devices 
ch Si artificlaJ limbs, artificial eyes, 
ering aids, orthopedic footwear, 
•^taclas, wheel chairs, hospital bads, 
similar medical support items or 
^ which are required for the proper 
^ nnd management of the condition 
treated. Generally, the expenses 
for procurement of such items, 
from civilian sources as 
"n<*nlol care or from stocks 


maintained by the facility, are payable 
from operation and maintenance funds 
available for the support of naval MTFa. 
However, certain adjuncts may be cost- 
shared under CHAMPUS for 
CHAMPUS-eligible individuals under 
the circumstances enumerated in the 
cooperative care or service criteria of 
i 72a4(aa). 

§721.92 PoHcy. 

(a) Adjuncts to medical care shall be 
provided at naval MTFs to eligible 
beneficiaries receiving inpatient or 
outpatient care whea in the opinion of 
the attending physician, such adjuncts 
will offer substantial assistance in 
overcoming the handicap or condition 
and thereby contribute to the well-being 
of the beneficiary. 

(b) Unless necessary for humanitarian 
reasons, orthopedic and prosthetic 
appliances are not to be furnished on an 
elective basis to members of the naval 
service with short periods of service 
remaining when the defect requiring the 
appliance existed prior to ent^ into 
service and when such members are to 
be separated from the service because 
of these defects. 

(c) For active duty members, the 
initial allowance of orthopedic footwear 
and orthopedic alterations to standard 
footwear shall be in the same quantity 


as providcfd in the initial clothing 
allowance. 

(d) The number of orthopedic and 
prosthetic appliances issued or replaced 
fur other authorized recipients shall be 
based upon the individuars 
requirements as determined by the 
attending physician and shall be 
consistent with the highest standards of 
modem medicine. 

(ej Former members of the uniformed 
service should be advised that they may 
obtain durable medical equipment, 
medical care, and adjuncts from 
Veterans Administration facilities. 

in Dependents are authorized certain 
adjuncts in accordance with the 
provisions of § 728.32 and in instances 
where items are not normally authorized 
at the expense of the Government, they 
may be provided at cost to the United 
Slates if available from Government 
stocks under the following conditions: 

|1) Outside the United SUtes. 

(2] At specific stations within the 
United States which have been 
authorized by the Secretary of the Navy 
to sell these items. 

§ 728.93 Chart of Adjuncts. 

The following chart and footnotes 
provide information relative to adjuncts 
which may be furnished the several 
categories of beneficiaries eligible for 
medical care at naval MTFs. 
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Subpart I^ReaervIsts—Contfnuad 
Treatment, Return to Limited Duty, 
Separation, or Retirement for Physical 
Disability 

§726.101 GeneraL 

(a) Notice of Eligibiiity (NOEf While 
the NOE is basically a document that 
substantiates entitlement to a disability 
benefit equal to pay and allowances, it 
may be accepted when required to 
substantiate elimbility for benefits other 
than pay and allowances, i.e,« treatment 
In USMTTs under the provisions of 10 
U.S.C. 6148(d). 

(b) Title W United States Code 
6J48(dl This code states, in part, that a 
. . . ^'member of the Naval Reserve or 
the Marine Corps Reserve who, in time 
of peace, becomes ill or contracts 
disease in line of duty while he is on 
active duty or performing inactive-duty 
training is entitled to receive at 
Government expense medical, hospital, 
and other treatment appropriate for that 
illness or disease. The treatment shall 
be continued until the disability 
resulting from the illness or disease 
cannot be materially improved by 
further treatment. Such a member is also 
entitled to necessary transportation and 
subsistence incident to treatment and 
return to his home upon discharge from 
treatment.* *^ 

(c) Physical Disability Benefits. The 
following, excerpted and paraphased 
from SECNAVINST 1770.3, paragraph 
10. is applicable when a reservist may 
be entitled to physical disability 
benefits. 

(1) When a notice of eligibility (NOE) 
has been issued to a member 
hospitalized in a naval MTF and the 
attending physician is of the opinion 
that recovery is not anticipated or that 
the reservist is not expected to be fit for 
return to full duty within a reasonable 
period, a medical board shall be 
convened and the case shall be 
managed the same as that of a Regular 
member. A copy of the NOE shall 
accompany the medical board report 
forwBided to the Central Physical 
Evaluation Board. Disability benefits, 
equal to pay and allowances, shall 
continue in such cases until final 
disposition. 

(2) There is no limited duty status, per 
se. for inactive reservists. However, if it 
is the opinion of the attending physician 
that a reservist is temporarily unfit for 
full duty, but will be fit for full duty 
following a period of convalescence or 
following duty with physical limitations, 
not to exceed 6 months, the physician 
may return the reservist to duty with a 
summary of the hospitalization or 
treatment. The summary shall set forth 
the limitations posed by the member's 


disability and the period of such 
limitations. Followup hospitalization, 
treatment, and evauation for the same 
condition may be provided at USMTFs 
during the period of restricted duty, if 
required. If. during the period of the 
restricted duty, it appears that the 
reservist will be permanently unfit for 
full duty, he or she should be promptly 
authorized to report for evaluation, 
treatment if required, and appearance 
before a medical board at the nearest 
naval MTF capable of accomplishing 
same. Admission to the sickiist is 
authorized, when required. Should the 
medical board recommend appearance 
before a physicial evaluation board, 
disability benefits equal to pay and 
allowances should continue until final 
disposition Is effected. 

§ 726.102 Cart from other than FtdtrsI 
sources. 

The provisions of this subpart shall 
not be construed as authorizing care for 
reservists at other than Federal facilities 
or out of funds available for operation of 
USMTFs (supplemental care) after a 
period of active duty or a period of 
training duty ends, including travel to 
and from such training. 

(FR Doc 85-0127 Filed 4-16-05; 8:45 am] 
KLUNQ COOC Mt4»>AE-« 


ENVIRONMEfiTAL PROTECTION 
AGENCY 

40 CFR Part 52 

(A-5-FRL-2816-1) 

Approval and Promulgation of 
Implementation Ptans; Indiana 

agency: Environmental Protection 
Agency (USEPA). 

ACTION: Final rulemaking. 

summary: On March 2a 1983 Indiana 
submitted as a revision to its total 
suspended particulate (TSP) State 
Implementation Plan (SIP) an alternative 
opacity limit for the underfire stack at 
Bethlehem Steel Corporation's Coke 
Battery No, 2 in Porter County. The 
alternative limit is 20^ opacity averaged 
over a 2-hour period. On Mar^ 1,1984 
(49 FR 7606). USEPA proposed to 
approve the limit as an equivalent 
visible emission limitation (EVEL) to 
Indiana's mass limit for this source and, 
today, is approving this EVEL 
EFFECTIVE DATE: This final rulemaking 
becomes effective on May 17.1965. 
ADDRESSES: Copies of this revision to 
the Indiana SIP are available for 
inspection at: The Office of the Federal 


Register, 1100 L Street. NW., Room 8401. 
Washington. D.C. 20408. 

Copies of the SIP revision, public 
comments on the notice of proposed 
rulemaking and other materials relating 
to this rulemaking are available for 
inspection at the following addresses: (It 
is recommended that you telephone 
Robert B. Miller, at (312) 880-^31. 
before visiting the Region V Office.) 
Environmental Protection Agency, 
Region V, Air and Radiation Branch. 
230 South Dearborn Street, Chicago. 
Illinois 60604 

Environmental Protection Agency, 
Public Information Reference Unit. 401 
M Street. SW., Washington. D.C. 
20480. 

Indiana Air Pollution Control Division 
Indiana State Board of Health. 1330 
West Michigan Street. Indianapolis, 
Indiana 48206. 

FOR FURTHER INFORMATION CONTACT: 

Robert B. Miller. Air and Radiation 
Branch (5AR-26). Environmental 
Protection Agency. Region V, Chicago, 
Illinois 60604. (312) 886-6031. 
SUPPLEMENTARY INFORMATION: On 
March 28.1983. Indiana submitted as a 
revision to its TSP SIP an alternative 
visible emission limit for the underfire 
stack at Bethlehem Steel Corporation s 
Coke Battery No. 2 in Porter County. 
(Porter Countv is designated 
"unclassifiabfe" with respect to whether 
the county has attained the National 
Ambient Air Quality Standards 
(NAAQS).)* Additional information and 
documentation w^ere submitted on May 
12,1983. The proposed alternative 
visible emission limit would prohibit 
Bethlehem's Coke Battery No. 2 from 
emitting visible emissions in excess of 
20% opacity, as averaged over a 2<hour 
period. The current opacity limitation il 
40%. 

In order to qualify for an alternative 
visible emission limitation, a source 
must conduct opndty observations 
simultaneously during the performar lc 
of a representative particulate mass 
stock test which complies with the 
requirements of applicable mass 
emission limitation. 

Indiana submitted simultaneous 
opacity observation and stack test data 
from this source. The stack test data 
showed compliance with the appUcabls 


• Thfl prtiQary TSP NAAQS mn viot«t«d wHro. • 

• year, either (I t Th« seoitMitHc mMin vilur of 
mooitored TSP ooncenlnittono exmtli 75 
micrognnttfl per cobtc metcf of (75 ps/'"'l 1^ 
onnuaJ primory •tiinderdl. or (2) iho miKlmwcn 24 
hoof oonoemnitioo of TSP except 200 pg/m* 
then OQco (the 24'hour tfondonf). The toconiixry 
TSP .NAA^ la vioUited when, it o yeer. the ^ 
maximum 24hour coiKontretton exceeds 150 
more than once. 
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IslP mass limit contained in Indianans 
■particulate reaulations.* In examining 
Ithe stack test/opacity data developed 
]for the Bethlehem No. 2 Coke Battery 
XVEU the 2-hour 20% opacity limit is 
quivalent to 0.037 grains/dry standard 
obic foot (gr/dscf) or to 0.076 lbs/ 
•tMBTU for this source. This is more 
jitringent for this source than the mass 
nission limit currently in the SIP, and 
SEPA proposed to approve the 2-hour 
; alternative visible emission limit on 
AatcH 1 . 1 ^. 

Only Counsel for Bethlehem Steel 
jcommented on this proposal. The 
ominents consisted of submittal of 
epositions of USEPA staff, with 
jittachroenis, t>n various subjects taken 
1 litigation between Bethlehem and 
iEPA. Bethlehem did not specify what 
ortiont. If any, of these depositions are 
clevent to today's rulemaking. In 
;lemaking. the burden is on those 
abmittlng comments to articulate a 
sifion or raise an issue. In the absence 
an articulated position, the rulemaker 
mot required to sift through documents 
lan attempt to ascertain their 
tle\ ance. Therefore. USEPA is not 
irapcjnding to the submitted documents. 

The 2-hour 20% opacity limit that 
Indiana submitted as an EVEL for the 
fcthlehem No, 2 Coke Oven Battery ^ 
Vnderfire Stack is correlated to a mass 
pission level of 0.037 gr/dscf. Because 
pt level is lower than the level 
fcflected in the current underlying SIP 
WM emission limit. EPA approves the 
pVEL for so long as the current SIP mass 
■rut applies. In the event USEPA 
Fimaiely approves a revised mass limit 
“tt this source different from the current 
lass limit, the 2-hour 20% opacity limit 
Pght not he equivalent to the new mass 
and thus should no longer he used 
determine compliance with the mass - 
fciL Therefore, should USEPA at any 
^egivc final approval to a new mass 
niit the EVEL EPA approves today will 
i*tomaiicaIly cease to be part of the 


I'TW SIP mMt$ emittioci limitiiiioci in 3Z5 lAC 5-2 
Ffhu coke iMttery »tack is 033 pounds per million 
ThrnMj Units (Ibs/MMeTUI (D*c«nbcr 5, 

W FR M5Q0). On November 7.1964. Indians 
a new mass emission limit for the 
No. 2 Coke Battery, which is contained m 
5-4 Thii mats eraiision Umil wst 
to USCPA on December 13.1964. and 
Mhe BetbUrlwa No. 2 Coke Battery to 0.129 lb/ 
P « coal. This mast Ibnlt is equivalent to 0u0171 
F^rdry iiaodard cubic fool lgr/d§cf), based on 
P^Fodoebon. The Sute hat not suboutted a new 
w the Bvihlehem No. 2 Coke Battery which is 
Uiamn dg/did USEPA recommends 
/ w St«t« submit such an EVEL to be acted 
■> In coQiuficiion with the revised mats limit. 
^^**'***t<»»a, USEPA will rulemakc on the new 
'^•nuttion limit by itself in future Federal 


SIP. Then, unless the State submits and 
USEPA approves a new EVEL for the 
slack at the same time, the opacity limit 
for the stack will revert to the then 
applicable general Indiana opacity SIP 
requirements. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Orderl22B1. 

Under section 307(b}(t) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by (60 days from today). This 
action may not be challenged later in 
proceedings to enforce its requirements. 
(See 307(h)(2).) 

List of Subjects in 40 CFR Part 52 

Air pollution control Incorporation by 
Reference. Particulate matter, 
Intergovernmental relations. 

Note.— Incorporation by reference of the 
State Implementation Plan fur the Stale of 
Indiana was approved by the Director of the 
Federal Regiiter on July 1.1982. » 

This notice is issued under authority 
of sections 110 and 301 of the Clean Air 
Act. as amended (42 U.S.C. 7410 and 
7601). 

Dated: April 9.1965. 

Ijte M. Thoauu, 

Administrator 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Indiana 

Title 40 of the Code of Federal 
Regulations. Chapter 1. Part 52 is 
amended as follows; 

1. Section 52.770 is amended by 
adding new paragraph (c)(49]. 

$ 52.770 IdentlfidUon of Plan. 

• • • • • 

(c) • • • 

(49) On March 28.1983. Indiana 
submitted a 20% 2-hour opacity limit as 
an ''equivalent visible emission limit" 
(EVEL) for the underfire stack at 
Bethlehem Steel Corporation's Coke 
Battery No. 2 in Porter County. This 
EVEL is approved for as long as the SIP 
mass emission limit determined from 325 
lAC 6-2 (October 6,1980, submittal) for 
this source remains in the SIP See (c)(6). 
(35), and (42). 

• • • • • 

2. Section 52.776 is amended by 
adding new paragraph (h). 

{ 52.776 Control Strategy: Partictilatt 
Matter, 


(h) Equivalent Visible Emission Limits 
(EV^). (1) A 20% 2-hour opacity limit 
for the underfire stack at Bethlehem 
Steel Con^ration's Coke Battery No. 2 
in Porter County is approved as an 
EVEL to determine compliance with the 
325 lAC 6-2 SIP limit of 0.33 lbs/ 
MMBTU. This EVEL is approved for as 
long as the SIP mass emission limit for 
this source remains the same as 
determined by 325 lAC 6-2 (October 0. 
1960. submittal). See § 52.770(c)(e). (35), 
and (42). 

• • • • • 

|FR Doc, 85-9204 Filed 4-16-B5; 8:45 am] 
atlXIMG COOC iSiO-SO-li 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 6600 
(ES 31023] 

Michigan: Public Land Order No. 6571; 
Correction 

agency: Bureau of Land Management. 
Interior 

action: Public land order. 


SUMMARY: This order corrects an error 
in Paragraph 1 of Public Land Order No. 
6571 of September 17,1984. 

effective date: April 17.1985. 

FOR further information CONTACT: 
Joyce Troy, BLM Eastern States Office. 
350 S. Pickett Street, Alexandria. 

Virginia 22304. (703)-274-0117. 

By virtue of the authority vested in the 
Secretary of ihe Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976,90 Stat. 2751; 
43 U.S.C 1714, it is ordered as follows: 

In FR Doc 84-25481 published on page 
37760 in the issue of Wednesday. 
September 26.1964, the third line of 
Paragraph 1 which reads "3,500 acres in^ 
Marquette County, Is" is corrected to 
read "3,500 acres in Chippewa. 
Schoolcraft. Alger, and Delta Counties, 
is." 

Robert N. Bro4Mlbent, 

Secretary of the interior 
April a. 1985. 

(FR Doc 85-9199 Filed 4-18-65: 8:45 sm| 

BMJ.ING COOC OTe-S4>|| 
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FEDERAL COMMUNKCAHOKS 
COUIMSSION 

47 CFR Part 73 

(MM Dockat Ho. Si-TiS; AM-4SI01 

TV Broadcast Stations In Anchorage, 
AK 

Correction 

In FR Doc. 85-8093. appearing on page 
13535 in the Issue of Thursday, April 4. 
1985. make the following correction: 

The docket number In the heading, 
should have appeared as set forth 
above. 

BOXtHO coot fSBS-VMi 


47 CFR Part 73 

IMM Docket No. 84-706; mi-mS; FCC SS- 
1621 

Frequency Assignments for the 
International Broadcast Service 

agency; Federal Communications 

Commission. 

action: Final rule. 

summahy: This action amends 
{ 73.702(f) of the Commission's Rules by 
allowing international broadcast 
stations located in Region 3 to use the 
7100-7300 kHz frequency band in 
addition to the bands already authorized 
in f 73.702(n> This action is taken to 
help reduce frequency congestion and 
increase flexibility in frequency 
selection for international broadcast 
stations. 

EFFECTIVE OATS: May 16.1985. 

FOA FURTMEft INFOmiATION CONTACT: 
Charles H. Bmg. Mass Media Bureau. 
(202) 254-3394. 

SUPPLEMENTARY INF0AAUT10N: 

.List of Subjects in 47 CFR Pari 73 
Radio Broadcasting. 

Report aod Order. Prooeediiig 
Terminated 

In the matter of amendment ol^ i 73.702(f) 
Regardhig Frequency Asstgnmeuts for the 
lillemahcxiai BroadnN Service: MM Docket 
No. 84-706. RM-2059. 

Adopted. April S. 1985. 

Released: April 9.1985. 

By the Commission: Commissioner Rivera 
not participating. 

Background 

1. The Commission has before it the 
Notice of Proposed Huie Making 
V Notioe'* *) 49 FR 31303 (August a 1984) 
in this proceeding and comments filed 
by Trans V^orld Radio Pacific (‘Trans 
World"). Far East Broadcasting 
Company, Inc. ("Far East") and The 


American Radio Relay League (the 
"League"), as well as ixunments by nine 
amateur radio operators, and reply 
comments filed by Trans World and Far 
East. 

2. The Notice Invited comments on e 
proposal to amend S 73.702(0 of the 
Commission's Rules which sets forth the 
frequencies whkh can be used by FCC 
licensed international broadcast 
stations.' The proposed amendment 
would make it possible for stations with 
Region 3 locations ’ to use the 7100-7300 
kHz band. Unlike Region 3 where sucli 
use is possible. International regulations 
do not permit the use of this ba^ in the 
United States or elsewhere in Region 2, 
(the Western Hemisphere). No provision 
for use of this band in Region 3 was 
included because until recently, there 
were no Ckimoiission licensed staticnis 
outside of Region Z Now that there are 
Commission Uoensed stations in Region 

3. use of the 7100-7300 kHz band was 
proposed as a means of helping to 
alleviate frequency congestion.^ 

3. However, in making the proposal, 
the Commission noted that this ^nd 
was allocated to the Amateur Radio 
Service in Region 2 and that it was in 
fact used for ^is purpose. Because of 
the potential for increased interference 
to amateur radio transmissions, the 
Commission raised that issue and 
offered an outline of a possible 
approach in this regarcL 

Comments Received 

4. The comments by Trans World and 
Far East support the proposal and urge 
the Commission to adopt the rule change 
as proposed. They assert that the 
availability of this band could increase 
the choice of frequencies which could be 
used by FCC licensed etations in Region 
3. while at the same time help to ease 
congestion in the other frequency bands 
allocated to international broadcasting. 
As to its own situation. Trans World 
also notes the prediction of lower 
sunspot numbers over the next few 
years. This will reduce propagation in 
the higher frequency bands and wQl 
require use of the k^er frequency 
bands so that availability of the TlCXX- 


' Thftfe arc ikori'Wavff stuttoa^, operatins trader 
prtrsN aiapiMf firon localion* ki 1li« UMM Sut« 
or H» iKriioriM lo motpOan wnn is fargi g p 
counirics. 

*R«Stoii S oc Mu iNs of ths AsUo/PiiCific «fw aod 
Indodm svnreTii U S. poot«otiont wh#n» th« 
ComniUrioa is rttponciblo for fttation Hesentfos 
’TIm •Ultoett curmUy outbarizBd to opemt« In 
Regiofi 3 am: Traiu World Jtodio PodGc KTWR. 
AgMBm. Goom: Moroota. lac. KYOL Agiof^ Foiat 
Saipan; and Far East Brmidcaating Corapony. Inc.. 
KFBS. MarjM. Salpoo. Alao Advantiat Broadeaotitqt 
Service. Inc. Ha« been frantad a cnoatnictioo permit 
for a iUtion at Ajjal Goam. but II hat not yet sooc 
on Ibe air. 


7300 kHz band would make an 
important oontribotion to satisfying its 
broadcast requirements and there)^ 
assure continued good reception In 
Region 3 target areas. Finafly, Trans 
W^d notes that other Intemational 
broadcast stations in Region 3 already 
have been using this band and (hat tbs 
only stations excluded from such me 
are those licensed by the Commission 

5. In contrast to this support for the 
proposal the concerns of the League 
regarding possible Interference to 
Region 2 radio amateurs led it to oppoN 
the proposal unless suitable measun^s 
were inchided to minimize the poteniial 
for interference. To do this, the League 
suggests that it would be more 
appropriate to specify limits on the 
hours of frequency use rather than limit • 
the radiation toward Region 2 as 
originally was suggested. This, it sayL 
would better take inlo account the 
propagation characteiistics of this bsad 
which vary with time of day, season o( 
the year and sunspot activity. Because 
signals propagate better in the evening, 
the League urges that broadcasting in 
Region 3 should be prohibited betw£^cfl 
two hours before sunset at transmitting 
sites in Region 3 and two hours after 
sunrise at any location In Region 2. As 
to the signal levels to be radiated 
toward Region 2, it urges enforcement d 
the existing rules regsuding 
directionallzalion of antennas to target 
areas in Region 1 or 3 (and thus away 
from Re^on 2). 

a In its reply comments. Far East 
suggests that if the Commission were N 
limit its licensees to certain hours of 
operation, as was orged by the 
would open the way to other 
international broadcast stations not 
licensed by the Commission to occupy 
these frequencies instead. Moreover, 
becauae the Commission licenses only^ 
small fraction of the total number of 
international broadcast operations. Fsr‘ 
East doubts that the restriction propoM 
by the League would bring about any 
measurable lessening of the Interfcrenct 
which otherwise would occur. Trans 
World takes a similar positioii and 
asserts that compliance with any 
needed restrictums could easily be 
ensured through the Commisaion's 
process of reviewing seasonal bro<icks4 
schedules for the stations in Region 3 b 
addition, Trans World statea that FCC 
licensed international stations in Regi^ 
3 almost exclusively target their signsh'^ 
to the west, thereby orienting their 
directional antennas in a way whitJ) 
would avoid high signal levels toward 
Region 2. 
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Hscussion 

7. Baaed on the record in this 
roceeding and the Commission's own 
xperience in administering this area of 
8 responsibilities, making the 710C>> 

300 kfiz band available for 
itemational broadcasting could help 
ase the increasing congestion in the 
requencies now available for such 
urpoaes. The benefits would come 
rough two means: the stations in 

..gion 3 would have additional 
requendes available to address their 
eeds. and to the degree to which 
rations in Region 3 use these newly 
dded frequencies, the stations in 
i*gion 2 should face less congestion in 
k use of the other bands set aside for 
stemational broadcasting. Before 
roceedixM to make this band available. 

Commission must consider the 
mible impact of such a step on radio 
natcur operations in this band in 
legion Z Amateur radio operations 
rovide a significant service to the 
itizens of the United States and to 
eople throughout the world. Their 
vailability in times of local disasters 
ften provide the only means of 
Dmmunication when normal circuits 
re disrupted. Their presence constitutes 
valuable national resource/ 

8. Because of the high transmitting 
owers employed by International 
roadcast stations as well as their use 

f highly directional antennas, they have 
potential for causing substantial 
ttiounls of interference to radio 
mateur stations located in Region Z 
v(!n though the Commission is not in a 
Ds:iion to prevent interference caused 
y stations by other countries, this does 
lit mean the Commission should ignore 
Insubstantial additional impact the 
licensed operations could have, 
^ally since they often operate with 
ctional radiated power equivalent to 
tevel of one megawatt or more. If such 
^nal levels were directed toward 
Pgion Z serious disruption in the use of 
us iidio amateur band in Region 2 
^ould result Conversely, excessive 
fstriclions would ignore the fact that 
tuio amateur operations already 

interference from other Region 3 
iternational broadcast stations, and 
would prevent the new 
from being effectively used to 
^^wplish its intended purpose. The 

bJiT* CommlMloo •ctions thould help 
^***/'‘y upop amatexir operations 

ioiematlonal broadcastinf in Region 
^ 71^7300 kMi band Amateur stations near 
L .* t^va been authorized 

Uil*pbony. See. S€CoodReport 
PR Dodcal No. S2-S3. AdditionaJ HF 
ta the 12 and SO meter bands also have 
of FropoMd Rule 
PR Do^ No. 54-000 


questioa then, is how to balance these 
conflicting considerations. 

9. The League would deal with this 
situation by precluding operation of 
international broadcast stations in 
Region 3 during (the essentially 
nighttime) hours when they would have 
the greatest potential for causing 
interference. Thus, for example, if 
average sunrise and sunset times are 
used and the transmitter site is assumed 
to be in Guam, in a worst^case situation, 
the station would have to be off the air 
as much as 16 hours per day. While this 
might avoid interference, such an 
approach would make it impossible to 
put the band to effective use. On the 
other hand, it would be equally 
inappropriate to permit use of the band 
without regard to its possible 
consequences for radio amateur 
operations. Fortunately, there is an 
arrangement which effectively responds 
to both of these concerns. 

10. It is important to recognize that it 
is not necessary to preclude all 
international broadcast operations by 
U.S. stations in Region 3 in order to 
minimize interference. Interference 
problems arise when the broadcast 
operations in question would put high 
signal levels into locations in Region 2. 
lliis results from the orientation of the 
directional antenna the station uses and 
the hours of its operation. If the antenna 
is oriented directly toward a location in 
Region 2 and if the path to the target 
area is in darkness, the potential for 
interference is great. Conversely, if the 
antenna is oriented away from Region 2 
and the path is in daylight interference 
would not be anticipated. 

11. With these aspects in mind, it is 
possible to fashion a rule that provides 
effective protection and at the same 
time imposes only a minimal restriction 
on international broadcast operations. 
This would involve a rule having two 
parts. The first would preclude having 
any operation at any time oriented 
directly toward a location in Region 2. 
This restriction would have virtually no 
effect on transmissions to target areas in 
Region 1 or 3. The only effect would 
occur in those rare instances in which 
the Region 3 station was oriented 
toward a tai^et area to the east and thus 
toward Region 2. This arrangement, 
however, is contrary to the experience 
with Commission licensed Region 3 
station which normally arc oriented 
toward the west. 

12. The second part of the rule would 
deal with the increased potential for 
interference during nighttime hours and 
the fact that high signal levels could 
occur In areas not directly in the signal 
path. Thus, during the hours of 0600 to 


1600 UTC (Coordinated Universal Time) 
a station would be required to operate 
so that the radiated power would be 
reduced by a stated amount In azimuths 
toward locations in Region 2. These 
hours are those during which 
interference to radio amateurs In Region 
2 would most likely occur. The amount 
of reduction of radiated power would be 
related to gain of the antenna in use. 
Highergain antennas would need a 12 
dB reduction relative to the maximum 
power radiated in the major lobe and 
lower gain antennas a 6 dB reduction. 
This results in substanial radiated 
power reductions toward Region 2 
during such periods operation 
equivalent to 1/8 and 1/4 the radiated 
power in the major lobe, respectively. It 
provides for reasonable protection at the 
extreme edges of Region Z but more 
importantly, because FCC licensed 
international broadcasters arc required 
to use highly directional antennas which 
have a rapid reduction (roll-off) in 
radiation away from the main ^am. it 
will provide substantially greater 
protection within Region Z These 
restrictions would result in little impact 
on present or future uses while avoiding 
what otherwise could be substantial 
interference. On this basis, use of the 
band for international broadcasting is 
clearly Justified. 

13. Accordingly, pursuant to the 
authority contained in section 4(i), 303, 
and 307(b) of the Communications Act 
of 1934, as amended, it is ordered that 

§ 73.702(f) of the Commission's Rules is 
amended, as set forth in the attached 
appendix, effective May 16,1985. 

14. It is further ordered That this 
proceeding it terminated. 

Papen^'ork Reduction Act 

15. The proposal contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to contain no new or modified 
form, information collection and/or 
record keeping, labeling, disclosure, or 
record retention requirements; and will 
not increase or decrease burden hours 
imposed on the public. 

Regulatory Flexibility Final Analysis 

/. Need for and Purpose of the Rule 

The proposal was designed to 
increase flexibility In the choice of 
frequencies for Commission licensed 
international broadcast stations in 
Region 3 thereby easing congestion for 
continental U.S. international broadcast 
stations. 
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/I Summa/y of Issues Raised by Public 
Comment in Response to the InUktl 
Regulatory FlesihUity Analysis. 
Commission AssessumnL and Changes 
Made As a Result 

A. Issues raised. None o! the 
commentuig parties disagreed with the 
CommissioQ's assessment. However, the 
League did express oonoem about 
possible inter fe renop which cxmld be 
caused to the Amateur Service in Region 
2 and aelced the Commission to impose 
safeguards to minimize the possibility of 
interference. 

B. Assessment. The originsl 
assessment about the potential for 
interference %vas a correct one. 
substantiated by the record. 

C. Changes os a resuit No change 
was required other than those involved 
in sclectixtg the means of avoiding 
interference. 

Ill Significant Ahematives Considered 
and Rejected 

The League suggestions regarding 
imposing a limit on the hours of 
operation and engineering 
characteristics of these operations were 
used as a basis for the limitations in the 
rule adopted by the Commission. 

16. For further information concerning 
this proceeding, contact Charles H. 

Breig, Mass Media Bureau. (202) 254- 
3394. 

(Secs. 4. 303.48 slaU as amended. 106S IOS2: 
47 U.S.C. 154. 303) 

Federal Gommunicafions Commusion 

WUUem ). Tcicariux 

Secretary. 

Appendix 

47 CFR Part 73 is amended by revising 
( 73.702(0 lo read as follows: 

S 73.702 Assignment and use of 
frequencies 

• • • • • 

(0 Frequencies assigned by the 
Commission shall be within the 
following bands which are allocated 
exclusively to the international 
broadcast service: 

5.950-8.200 kHz 
9.500-9.775 kHz 

11.700- 11.975 kHz 
15,100-15,450 kHz 

17.700- 17.900 kHz 
21,450-21.750 kHz 
25.600-25.100 kHz 

In addition, the following band is 
allocated exclusively to the 
international broadcast service in 
Region 3: 


7,100-7.300 kHz * * 

The carrier frequencies assignable 
shall begin S kHz above the fr^uency 
specified above for the beginning of 
each band and shall be in successive 
steps of 5 kHz to and including 5 kHz 
below the frequency specified as the 
end of eacdi band. 

• • • • • 

|FR Doc. 05-9246 Filed 4-16-65; 6:45 am] 
saxmo cooc 


47 CFR Part 90 

(PR Docket No. 64-414; FCC 65-951 

Interconnection of Private Land Mobile 
Radio Stationa With the Public 
Switched Telephone Network In the 
Radio Spectrum Below 800 MHz 

aocncy: Federal Communications 
Commission. 

ACnoH: Fmal rule. 

SUMMAfiY: The Commission has adopted 
a Part and Order amending Part 90 of 
the CammisskaCs Rules lo allow greater 
flexibility in the interconnection ^ 
private land mobile radio stations with 
the public switched telephone network 
in tl^ speclram below 600 MHz. 
EFFCcnvc date: May Z 1965. 

FOR RIRTHeR INFORMATION CONTACT: 

Nia Chirigos Cresham. Private Radio 
Bureau. Land Mobile and Microwave 
Diviskio. Rules Branch. (202) 834-2443. 
SUFPUniENTAIIY INFORMATION: 

List of Subjects in 47 CFR Part 90 

Private land mobile radio service. 
Radio. 

Report and Order 

In the matter of afnendmcnl of Part 90 of 
the Coaifnit!4aii*a Rales to Preaci R xf Policies 
and Regulatifles to Got ion the 
Interoocinection of Private Lend Mobile Radio 
Stations with the Public Switched Talephooe 
Network In the Radio Bpectnun below 800 
MHz: PR Docket No. 64-114. 

Adopted: March L 198S. 


* AsktsnaMmu ai ihit IrsqaaBCi* band wiU be 
llBitted lo iiiteinjUiaiial brusdoeal euikma localed 
in the area dcslgnaied as Regton 3 by No 38S of iHc 
Inlrmetfansl Radio Rrsebtiom and aultiortzad only 
to transmit to aoaas and etnas of raopfitmo •nimtad 
outside Rcsmw < defined m No SM nf the 
Inlemetionel Redin RestiUUuos- lo addition, duhqg 
the hours of OSOn-tSOO LTTC (Coordinetesd Uaivenel 
Tims). ndMitiaB In any eefterly d ire ct i on diet would 
inlerseoi any ninn in RrstaB 2 shell be limned to tgi 
least 12 d8 behtw ihemeeionan mchalioo ki the 
fna)or lobe for entannss with ssies greeleir then IS 
dB end at tasei 6 dS below The mfrUnum redielion 
In the aM^nr lobe far ecilatimM wt^ fains of 15 (fls or 
lets. 


By the Commission. 

Released: March 26.1965. 

Introduction 

1. On june 12.19B4. the Commission 
released a Notice of Proposed Rule 
Making to amend l4rt 90 of the 
Commission*! rules governing how 
private land mobile radio stations 
licensed in the bands below 800 MHv 
might be mterconnected to enable 
communicstkms between the vebideAcfl 
licensees and positions in th e publ ic 
switched telephone network (PSTN).‘ 
More specifically the Nbf/oe propostd 
(1) To allow interconnection in those 
cities and radio services where it is nos | 
prohibited:* (2) to permit licensees and 
users to share telephone service and 
inlerconnection equipment rather than 
to have to continue obtaining It 
separately; (3) to modify the 
requirements for special channel 
monitoring equipment for 
interconnected operations: and (4) to 
eliminate the roles which placed time 
limitations on the length of 
interconnected communications.* 

Z The deadline for filing commenu r| 
the proposal was July 19.1984 and the 
deadline for filing reply comments wai 
August 3.1984. Eleven comments and 
one reply comment were timely 
received.^ * All of the comments 


• Notice of ervetmtiBoh Makmg. Oookr^ N».i 
414 4 tt FR 25.215 (|uiw 30 . 18 S 4 ) 

* RmUo t»nafiUtuuii lioBitMa for opmbor «ib J 

Aulofflciljne Emerffificy. BusinsM. Sfraal 
Kiprrfrnry. Rfiecisl faduatrial und TbJdoab F •< 
Senrtoo mmy not be mienwoMcted wnh Ihc fMtftl 
ftwiiiJwd lefapbnw network witlnn 7S nnlet of lb * 
naljoa's 25 Uigool urbaui Mnma. Thrtm MViM err 
New Yolk. NT; Um Anfrlee. CA: Chicoafv il. 
Huladelphb. FA Ml: Sen Frmnd*r»' CA 

Bofltoa MA. Weehinf km. OC: t3»*vel«iid. OH; 9. 
I.o«s. MO. Ftitoburg. FA MtfMwupob»-Si PmiL Utl 
ItoMiua TX. aelumom. Ml> Oeilee. TX 
MiUveukae. WL Seettie'Ev^rett WA Miemi FU 
Sen Dtezo. CA; Adente. CA: Cfadanolldt XY 
KenseM Oty. MQAS. Mreb. NY: Denver. CO Sal 
|qm. CA 

* 47 OTi saeu cerrentb tnqu M vn nMomanc 
reonitorUig cquipAont lo be IneUUed el Ihe 1*nw 
vtetion trensmtller to preveni interference lo<^ 
gains eommim icetkmt. TtM wetian ebo 

time lunttetione on mlmoQiiiiecied onMnunK^*^] 
The rair eiio haUtt inittal eoooM celb lo lanbib 
operetorm from the PSTN to e lliree moond 
efter which time (he Imnueiiter cloece down 4 
eddttkirre) ttgneb cen be inuismitted untH • 
reepanee In notaved frooi U«e mabReopereior b 
tingle IregueBcar eymtem. toleroennocicd 
converse tiooe ere limited lo thirty seconds end 
•periel equipment Is InsUlIrd lo ectiveie ihr bw j 
sletton receiver to nmniior the f req u ency ^ * 
minimum of three seconds befarr the 
cownmMreSion cen Lemmence. A5 idher 
m k rrooenected oonnmmkMkses ore Rmttrd m I 
mioutm, el which ttme the trenemHter dosn 4 
diecanneclirig ell arooMe between the beer itetlR | 
end the PSTN. 

• We recei v ed comwerds from the faliavr?tji 
perilee: TfaDpirme^TkirphoneCienpantc 















Federal Register / Vol. sg No. 74 / Wetinesday. April 17, 1965 / RuIct and Rcgulation» 15149 


recognized that the intercoonection of 
private land mobile radio itationa with 
the PSTN expands significantly the 
communications capability of licensees 
land can improve the efnciency of small 
[business operations by permitting the 
Ivehicle operator to talk to persons In the 
telephone network. The commenters 
were in favor of reducing regulatory 
burdens on licensees who employ 
'inti rc oruiectnd systems, since this 
Iwould facilitate the use of 
[interconnection and improve 
[effectivenens of their commimications 
^sterns. However, most of the 
commentani expressed concern that the 
[eliminatkio of all of the current 
nstiii tiona on the use of 
[interconnection below 800 MHz could 
nignificantly increase congestion and 
pterferenca on private radio frequencies 
[in major cities. These commenters 
[requested us to reconsider some aspects 
[of the proposal in light of these 
[concerns. 

Background 

I ^ In 1976 when the Commission begun 
lODckel No. 20646, our purpose was to 
Idevelop specific rules to better define 
[tod regulate the interconnection of 
[private land mobile radio systems with 
jibe PSTN.* * After receiving public 
loomment on our proposals we 
[completed the first phase of the 
[proceeding by adopting rules to govern 
lihe interconnection of private land 
mbtle radios with the PSTN in the 
Ihequency bands below 800 MHz.^ Our 


PMUuon CoMp«fly UilUtW« 

^f!rv irjrnufikaiSfliisCouiicU (inx^ Special 

R«<!io Servka Ataodatkm. Icc. (StRSAl; 
MWnl ComnHtee on TtUcgmin unlcoliona of tba 
Aathcan (Vtrolaani Inalilmic (APlt: Motocnla. loc 
Notorolob Cionaral Dactrtc Cooipany (GEk 

AsoodaUoQ of and ^wcalionol 

Mdio {NAmh AModatioo of American Rellroada 
lAASr UeOaa County ffoapUal DiatHct (Dellaa 
ICoditf)-^ Wt rvcelved reply coomenU from irrC 
[^^ iRiaeota were oUo r«c«|»nd by Talxator 
PbWoci of Amfrica (Talocator). Telocalor ataartj 
nila and potky dianfot at liatie ara In 
pn&ict vrttli Uia nrSa CommtmlcaUoQa 
lAmcotimtnta Act of 10 S 2 . ** Pub. L 97 - 290.66 Sut 
13 . 1962 ; See aoctkxi 120 (Seetkjo 
|«1 of die ('omnmnlcatkmi Act of 1934 , a« araanded 
IjiQodilWd at 47 uax. 332 ). Ttolocolor dk! oof arsw 
l^baiioa ds novov bol inoofporated by reference lla 
[^on for Heconaldaralloii In Docket No. 20 IMS. 
oo fitly 2 *^ iS 0 $, Th* arsttmenlt rafeod by 
In its commenU were oonaklered and 
Ijjwr 8 *»ed In oiur Metnonanthm Opinion and OrtArr. 
Pmt Na 2064 e 49 FR zeoae Ovna 36 . 1904 ). 
P®Kaior haa not ralMd any nme laatma to be 
paidrfnd at tbla timo. The Memorandum Opinion 
Order hat been appealed to Ihe United Scalet 
1 ^ of Appeala. DUtrict ol Cotoabla Clrcalt 

‘Wkw* ofAamrico a. PCC» USA. Ho, 

IV^>ce of Inqviry ond^htice ofPropoood Ruk 
PJ^lkKdmtNo. 3064 e. 4 lFR 2 S& 40 ()M)y 12 . 

and Order. Docket No. 20646 . m 
pA- ^ 1S31 f 197#). 43 FR 3930# (Ausuat 2.1970). 


First Report and Order adopted rales 
which completely barred the 
interconnection of private radio stations 
with the telephone network within 75 
miles of the largest 25 dties In five 
service groups. (See footnote 2, supra.) 
We also placed several equipment 
requirements bn licensees using 
interconnected stations below 800 MHz 
and set time limitations on the duration 
of interconnected communications. 
Finally, we did not allow 
interconnection to occur at a point 
common to several licensees when the 
radio equipment was provided by a 
third party.* 

4. In 1982 we adopted a Second Report 
and Order to address the 
interconnection of private land mobile 
radios with the PSTN in the radio 
spectrum above 800 MHz.* In that action 
we adopted substantially less 
burdensome rules for the use of 
interconnection by private licensees and 
users. For example, we did not impose 
any geographic restrictions as to where 
interconnection could occur. Instead we 
permitted Interconnection to be 
employed anywhere. We also did not 
require special monitoring equipment to 
be used at the transmitter site and did 
not place time limitations on 
interconnected communications. Finally, 
we allowed multiple licensees and 
authorized users to share telephone 
service and interconnection equipment. 
asMong as the telephone service was 
provided on a non>profit. oost>shared 
basis. Soon after the Second Report and 
Order was adopted. Congress enacted 
*The Communications Amendments Act 
of 1982'* which addressed the 
interconnection of private land mobile 
radio transmitters with the PSTN.** The 
new legislation was applied in 1983 by 
our Memorandum Opinion and Order 
which affirmed our actions regarding 
interconnection in the bands above 600 
MHz.* * We also further liberalized our 
rules on interconnection above 800 MHz 
in conformance with the new legislation. 
We made no changes, how'ever, to the 
rules in the First Aepo/t and Order 
governing interconnectioa in the bands 
below 800 MHz. 

5. In this current phase of our 
interconnect proce^ngs. our objective 
is to review the restrictions we imposed 
on interconnection below 800 MHz in 
1978 and to see if technical 
devleopments during the past six years 


■ Sm 47 CHR «L477(d)tt). (3) Mid 9IUSS 

• Second/upon and Ofder, Dock«t No. 30646.96 
FCC 2d 741 (1962). 

The CdmmutucoUofiM AmondmeaiM M of tsez. 
Mopto at Mctkm 331.47 XJSXl 331 

** Metnorantktm Opinion ond(JrJer, Dockat Na 
20646. 48 FR 29612 (luM 27.1963). 


warrant relaxation of our rules. Of 
particular concern are those restrictions 
which ban completely the use of 
interconnection within 75 miles of the 25 
largest cities, prohibit common point 
Interconnection, and impose special 
monitoring equipment and time 
limitations on interconnected 
communications below 800 MHz.** We 
proposed the elimination of these 
restrictioiis in our Notice in order to 
reduce the burdens on licensees seekirig 
to employ interconnected 
communications. We recognized, 
however, that most of the channels 
below BOO MHz are shared channels and 
we ware aware that increased channel 
congestion due to longer transmission 
times could result from an increase in 
the number of interconneerted 
transmitters. However, we fell that this 
problem could be controlled through 
mutual cooperation and coordination 
among licensees, particularly since our 
rules give us broad discretion to impose 
solutions on a case-by-case basis should 
cooperation faiL** We also proposed to 
make the use of interconnaction 
secondary to dispatch operations in 
order to assure the primacy of 
dispatching. This method has proven to 
be successful for the bands ab^ 800 
MHz. 

Dscisloa 

6. Alter extensive consideration of tbe 
comments, we have determined to 
modify and to eliminate several of our 
rules governing interconnectioa of 
private land mobile radio stations with 
the PSTN in the bands below 600 MHz. 
We are modifying the absolute ban on 
interconnection in the five specified 
services within 75 miles of the 25 largc^st 
cities to allow intercoanectioii within 75 
miles of these cities in the five serivees. 
if a licensee has obtained the consent of 
all co-channel licensees located both (1) 
Within 75 miles of the center of the city; 
and (2) within 75 miles of the * 

interconnected base station transmitter. 
More specifically, consent is required of 
all co-channal licensees located within 
the intersection of Ihe following two 
circles: (1) A circle with a radius of 75 
miles around the center of the city; and 
(2) a circle with a radius 75 miles around 
the interconnected base station 
transmitter. We are also eliminating the 
prohibition on common point 
interconnection and will allow multiple 
licensees and authorized users to 
interconnect at a common point aa long 
at the telephone service is provided on a 
non-profit, cost-shared basis. We are 


47 CFR sa477(())(t). p) and 60463 
•• 47 CPR 90173 
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modifying the time limitations and the 
special equipment requirements to allow 
licensees to operate without these 
restrictions if they have obtained the 
consent of co-channel licensees located 
within a 75 miles radius of the 
interconnected base station transmitter. 

Discussion 

75 Mile Rule 

7. Our rules currently prohibit any 
interconnection in the Automobile 
Emergency, Business. Special 
Emergency, Special Industrial, and 
Taxicab Radio Services within 75 miles 
of the 25 cities listed in footnote 2, 
supra, and in i 90.477(d)(3). The initial 
purpose of this rule was to prevent 
further congestion on shared channels in 
highly |>opulated areas. Our concern 
was that typical telephone conversions 
tend to last longer than typical dispatch 
transmissions. It does, however, deny a 
significant communications capability to 
a larger number of licensees. We 
proposed to eliminate the rule in order 
to enable licensees to make greater and 
more effective use of their 
communications systems by enabling 
them to talk from their vehicles to 
positions in the public switched 
telephone network, and vice versa, 
thereby generally improving their 
communications capability and the 
overall quality of service to the public. 
We proposed to accomplish this by 
making intergonnected communications 
secondary to dispatch and by allowing 
co-channel licensees to coordinate 
among themselves the operation of 
interconnected transmitter to avoid 
interference. * 

5. Most of the commenters favored the 
retention of the geographic restrictions 
on the use of interconnection within 75 
miles of the nation's 25 largest cities. 

The mafor concern of those who wished 
to retain the rule was the amount of 
cor^estion which already exists in the 
major urban areas. NABER. AAR. 
Motorola. SIRSA, and API argued that 
the vast majority of stations operating 
below 800 Mite share frequencies, and 
that licensees below 800 MHz do not 
receive the co-channel separation 
protection that licensees receive above 
800 MHz. AAR stated that there are too 
many licensees below 800 MHz to 
achieve any kind of cooperation, 
particularly since channels are often 
shared by diverse users. The OTC’s 
PennzoiL GE, and Dallas County, 
however, favored the elimination of the 
rule. CE felt that the liberalization of the 
rules would increase system efficiency. 
CE also pointed out that the cost of air 
time for the licensees of shared 
transmitters such as "community 


repeaters" would deter the excessive 
use of interoonnection. Motorola 
proposed that the rule be retained only 
in the Business Radio Service and that it 
be eliminated in the other private radio 
services. API proposed that the 
Commission allow interconnection in 
urban areas, but strictly enforce the 
time, signal, and equipment limitations 
contained in Section 90.483. 

9. After weighing the concerns, we 
believe a middle course is possible 
which will permit interconnection where 
feasible, but which will assure that 
excessive interference to dispatch 
systems will not occur. This approach 
will permit co-channel users to decide 
for themselves whether or not their 
particular operating environment wiU 
support interconnection. If all of the co¬ 
channel users can agree to permitting 
interconnectioa it will be allowed: if 
they cannot it will not be allowed. Thus, 
we are modifying this rule to allow 
licensees in these five services to 
interconnect within 75 miles of the 25 
cities if they have obtained the consent 
of all co-channel licensees located both 

(1) within 75 miles of the center of the 
city; and (2) within 75 miles of the 
interconnected base station transmitter. 
More speciHcally, consent is required of 
all co-channel licensees located within 
the intersection of the following two 
circles; (1) A circle with a radius of 75 
miles around the center of the city; and 

(2) a circle with a radius of 75 miles 
around the interconnected base station 
transmitter. The consensual agreements 
among the co-channel licensees must 
specifically state the terms agreed upon 
and a statement must be submitted to 
the Commission indicating that co¬ 
channel licensees have consented to the 
use of interconnection. Interconnection, 
however, would continue to be 
subordinate to dispatch operations. If a 
licensee has agreed to the use of 
interconnection on the channel but later 
decides against the use of 
interconnection, the licensee may 
request that the co-channel licensees 
reconsider the use of interconnection. If 
the licensee is unable to reach an 
agreement with co-channel licensees, 
the licensee may request that the 
Commission consider the matter and 
assign it to another channel. Frequency 
cooidinators currently consider the 
compatibility of co-channel licensees' 
radio systems prior to recommending a 
frequency assignment to the 
Commission. In recommending 
frequencies for applicants, frequency 
coordinators should consider whether 
an applicant proposes to interconnect its 
radio system and would be compatible 
with interconnected co-channel 


licensees. However, if a new licensee I 
is assigned to a frequency where all the I 
co-channel licensees have agreed to the I 
use of interconnection and the new I 
licensee does not agree, the new I 
licensee may request that the co-chaniKi I 
licensees reconsider the use of I 

interconection. If the new licensee can I 
not reach an agreement with co-channei I 
licensees, it may request that the I 
Commission reassign It to another I 
channel. Such an approach, we are I 
persuaded, will give licensees maxim uni I 
Rexibility in the operation of their I 
systems, while at the same time as8ur1n|l 
that interconnection does not impair the I 
operation of dispatch systems. H 

Restriction on Common Point I 

Interconnection B 

10. Our current rules prohibit fl 

interconnection at a common point fl 

when the radio equipment is provided I 
by a third party, except where the third I 
party involvement is limited to the sals I 
or lease of radio equipment and I 

incidental maintenance, and the station I 
and the telephone service are cost- I 

shared on a non-profit basis %vith costs I 
prorated among the users.’*In 1978. we I 
specifically deferred the adoption of I 
new rules allowing interconnection ats I 
common point pending resolution of tht I 
regulatory status of third party I 

arrangements.’*Since that time we hswB 
allowed the sharing of private land I 

mobile transmitters and the third party I 
provision of radio equipment.’^ We hswfl 
also allowed third parties, including I 
Specialized Mobile Radio Service I 
licensees, to act as agents in obtaining I 
telephone service for other licensees or I 
users above 800 MHz. as long as the I 
telephone service is provided on a noe- I 
profit, non-resale basis in conformanct I 
with 'The Communications B 

Amendments Act of 1982." Further, wc I 
have determined that the I 

interconnection device or "patch" is as fl 
unlicensed piece of electronic gear B . 
widely manufactured and available froafl^ 
many sources and that there is no pubUcfl. 
interest reason for regulating the mdoiitf H 
in which it is obtained.’* We proposed H 

'•Sae Fm^uvocy Coordination In the Private Ual B - 
Mobile Radto Servioea. Notice of PropMtxi Ruk H.,' 
Making, Docket No 8S<>737 .49 FR 454S4 tNoveohd 
IS. IWM). ■ ^ 

**47 CFR 90477(dKl). fl»" 

Report and Order, supra at pantfraph 4* 

Report and Order. Docket No. 18021.47 KR B. 
19627 (May S. 1082): Memorandum Opinion and H 
Order an Reconstderotioji Docket Na 18921 4l ^ 

28S21 dune a 1983). ■- 

Memorandum Opinimi and Order, Dockei Na *• 
20846. eupro. 
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therefoni, to allow common point 
jntorconnaction below 800 MHz aa we 
bad already done above 000 HMz, and 
to allow third parties to act as ordering 
agents as long as telephone service is 
obtained from an authorized provider 
and shared on a non-profit basis. 

11. The commenis unanimously 
favored the elimination of this rule as 
long as the telephone service is coal- 
ihared on a non-profit basis. Motorola 
and Pennzoit both indicated that this 
action would provide significant savings 
to licensees and improve the quality or 
MTvicc. Wc agree. The effect of the 
current rule is inefficient because it 
denies private radio licensees and users 
below 800 HMz the ability to share 
telephone service on a non-proflt basis 
and to share interconnection equipment 
Accordingly, we wUJ eliminate this rule 
and allow interconnection to be 
accomplished at any location through a 
, separate or shared interconnection 
I device. When land stations are multiple 
' Bcensed or shared by authorized users, 
we will allow arrangements for the 
telephone service to be made with a 
duly authorized carrier by users, 
licensees, or thetr authorized agents on 
I non profit cost-shared basis. 

, Eiiuipnwni and Time ReetrieiJona 

tZ .Section 90.463 of our rules provides 
j ibat when a frequency^ is shared by more 
than one station each licensee must 
jilntlall automatic monitoring equipment 
, St the base station to prevent the 
•ctivatian of the transmitter when 
communications are in progress. • 

13. Sectioo 90.483 of our rules also 
contains specific time limitations on the 
duration of Interconnected 
commanicafioos. Calls to mobile 
operatort from points in the PSTN are 
t limited to the transmission of a three 
liccoiui tone, after which lime the 
transmitter automatically doses down. 
t«No additional signals can be transmitted 
siniil t response from the mobile 
Icperator is received. In single frequency 
lu*'^** special equipment must be 
Implied to limit any single transmission 
Vim the PSTN to thirty seconds. In all 
Botber systems transmitters must have a 
IBmar installed to limit interconnected 
l^ttnumications to three minutes. After 
pt^three minutes, the transmitter must 
Iclose down, disconnecting all circuits 

ibe base station and the PSTN, 
purpose of the time limitations is to 
the length of interconnected calls 
I® order to minimize the likelihood of 
l®*nnel congestion. 

R tt. In order to comply with the 
l^remenlt of Section 9a4d3, licensees 
required to install equipment at the 
atalion transmitter which 
P^tomatlcally monitors the frequencies 


and doses down the transmitter at the 
end of the allotted time for 
communications. Even where there is a 
single licensee on the channel, the 
licensee must still install this monitoring 
equipment under the current rule. We 
proposed to eliminate these 
requirements in order to allow licensees 
to reduce their equipment expenses and 
to fadlilate interconnnected 
communications. 

15. The majority of the commenis 
favored the retention of our rule 
requiring special monitoring equipment 
and time limitations for interconnection 
below 800 MHz. UTa SfRSA. AAR. and 
Motorola wanted to retain these rules 
because they did not feel that our 
proposal to allow interconnection only 
on a sooundary basis would be 
sufficient to prevent increased channel 
congestion and interrupted 
communications. API proposed to retain 
these rules for only the 25 largest cities. 
NAEER favored the elimination of the 
time restrictions and staled that 
monitoring equipment was not 
necessary in all instances, llie OTCs, 
PennzoiL CE, and Dallas County favored 
the elimination of the rules. 

16. We are aware of the congestion 
problems that exist on shared channels 
and that, absent our rules. It might be 
difficult to coordinate reasonable lime 
limits on interconnected 
communications on channels often 
shared by users with diverse or 
competing interests. Due to the Urge 
number of licensees on most private 
radio channels, we must make every 
attempt to minimize congestion and 
interference. On the other hand, our 
current rules place these burdens on 
licensees whether or not there are co¬ 
channel users in the area. After 
considering this matter, we conclude in 
situations in which there are no other 
licensees on a frequency within a given 
geographic area, there is no need to 
require licensees to install monitoring 
equipment ab initio. We will allow co- 
channel licensees to decide whether to 
use monitoring equipment. We will also 
allow co-channel licensees to decide 
whether to use the Commission's tfme 
limitations, or to set their own time 
limitations, or to use no time Umitations. 
We will dispense with these 
requirements where there are multiple 
licensees on the channel if they have 
obtained the consent of all co-channel 
licensees located within a 75 mile radius 
of the interconnected base station 
transmitter. The consensual agreements 
among the co-channel licensees must 
specifically state the terms agreed upon 
and a statement must be submitted to 
the Commission indicating that all co¬ 
channel licensees have consented to the 


usc.of interconnection. If a licensee has 
agreed that the use of monitoring 
equipment is not necessary, but later 
decides that the monitoring equipment is 
necessary, tire licensee may request that 
the co-channel licensees reconsider the 
use of monitoring equipmimt. If the 
licensee cannot rea^ an agreement 
with co-channel licensees, the licensee 
may request that the Commission 
consider the matter and assign it to 
another channel. If a new licensee is 
assigned to a frequency where all the 
co-channel licensees have agreed that 
the use of monitoring equipment is not 
necessary, and the new licensee does 
not agree, the now licensee may request 
the co-channel licensees to reconsi^r 
the use of monitoring equipment If the 
new licensee cannot reach an agreement 
with the co-channel licensees, it should 
request a new channel from the 
Commission. This approach will allow 
licensees maximum flexibility in the 
operation of their systems and 
encourage cooperation among co- 
channcl licensees. 

17. All of the comments endorsed the 
editorial amendments we proposed in 
the Notice. Therefore, we %vill adopt the 
new definition of interconnection to 
conform to the language contained in 
'The Communications Amendments Act 
of 1982", supra. We will also amend and 
clarify our rule on the use of 
interconnection on the offset 
frequencies. *• A number of comments 
requested that we further amend our 
rules on paging operations to allow 
paging signals to be transmitted from 
telephone positions in the PSTN in all 
private radio bands as we have allowed 
in the 929-930 KUiz band.**Our Notice 
did not discuss such an amendment and 
we did not request comments on this 
issue. We, therefore, will not address 
such an amendment in this proceeding. 

Final Regqiatory Flexibility Analysis 

The Objectives 

18. The Commission seeks to promote 
rapid and efficient communications and 
encourage larger and more effective use 
of the radio by enhancing the ability of 
small and large businesses to employ 
interconnection in their private 
communications systems in furthemnee 
of the public interest. 

Descript!on4 Potential Impact and 
Number of Small Entities A ffected 

19. 'rhis action may impact both small 
and large businesses, licensees, and 
users since it will allow for more liberal 


*•47 CFR so 7 «nd 0a47a 
•■47 CFR S0.4S0 tc) •»d (d). 
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use of interconnection between private 
land mobile radio stations licensed to 
operate below 800 MHz with the PSTN. 
We did not receive any comments from 
interested parties on this particular 
issue. We did receive comments which 
indicated some concern that the total 
elimination of restrictions on 
interconnection would cause increased 
congestion on the channels below 800 
MHz. Therefore, we adopted an 
approach which allows licensees to 
choose whether or not to implement 
these restrictions. Since private radio 
communications which are 
interconnected with the PSTN may be 
longer than typical dispatch 
communications, the channels may be 
more congested than they would be in 
the absence of interconnection. 
However, the possibility of increased 
channel congestion must be balanced 
against the increased flexibility private 
licensees will have in meeting their 
communications needs. This action will 
give licensees the opportunity to 
cooperate in the use of their 
communications systems in order to 
increase their service options. 

Any Significant Alternatives 
Minimizing the impact on Small Entities 
and Consistent With the Stated 
OhjocUves 

20. None. 

Paperwork Reduction Act Statement 

21. The decision contained herein has 
been analyzed with respect to the 
Paperwork Reduction Act of 1980 and 
found to contain no new or modified 
form* information collection and/or 
recordkeeping, labeling, disclosure or 
record retention requirements, and will 
not increase or decrease burden hours 
imposed on the public. 

22. Accordingly, it is ordered, that 
effective May 2,1985, Part 90 of the 
Commission’s Rules, 47 CFR Part 90. is 
amended as set forth in the attached 
Appendix and that this proceeding is 
terminated. Authority for this action is 
found in sections 4(i) and 303 of the 
Communications Act of 1934. as 
amended. 47 U.S.C { 154(i) and 303. 

23. For further information on this 
proceeding contact Nia Chirigos 
Cresham. Rules Branch, Land Mobile 
and Microwave Division. Private Radio 
Bureau. Federal Communications 
Commission. Washington, D.C 20554. 

(Secs. 4. 303.48 stat.. at amended. 1068,1062; 
47 U.S.C 154. 303) 


Federal Communications Commission. 
William Tricarico. 

Secretary. 

Appendix 

PART 90—PRIVATE LAND MOBILE 
RADIO SERVICES 

Part 90 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 90.7 is amended by revising 
the dennition for **lnterconiiection*’ to 
read as follows: 

(90.7 Deflnltiooft. 

• • • • • 

Interconnection. Connection through 
automatic or manual means of private 
land mobile radio stations %vith the . 
facilities of the public switched 
telephone network to permit the 
transmission of messages or signals 
between points in the wireline or radio 
network of a public telephone company 
and persons served by private land 
mobile radio stations. Wireline or radio 
circuits or links furnished by common 
carriers, which are used by licensees or 
other authorized persons for transmitter 
control (including dial-up transmitter 
control circuits) or as an Integral part of 
an authorized, private, internal system 
of communication or as an integral part 
of dispatch point circuits in a private 
land mobile radio station are not 
considered to be interconnection for 
purposes of this rule part 

2. Section 90.476 is revised to read as 
follows: 

S 90.476 Intercoonection of fixed stations 
and certain mobile statlona. 

(a) Fixed stations and mobile stations 
used to provide the functions of fixed 
stations pursuant to the provisions of 
paragraphs (c)(4) and (c) (36) of S 90.75 
and { 90.267 are not subject to the 
interconnection provisions of $ 90.477 
and S 90.483 and may be interconnected 
with the facilities of common carriers. 

(b) Mobile stations used to provide 
the functions of base and mobile relay 
stations pursuant to the provisions of 
paragraphs (c) (4) and (c) (36) of { 90.75 
and i 90267 are not subject to the 
provisions of paragraph (d)(3) of ( 90.477 
and may be interconnected with the 
facilities of common carriers subject to 
the provisions of paragraph (d)(1). (d)(2) 
and (e) of { 90.477 and $ 00.483. 

3. Section 90.477. paragraphs (b)(1) 
and (d)(1) through (d)(3) are revised to 
read as follows: 

i 90.477 Interconnected System. 

• • • • • 

(b) • • • 


(1) Interconnected operation is on a 
secondary basis to dispatch operation. 
This restriction will not apply to trunked | 
systems or on any channel assigned 
exclusively to one licensee. 


(d) • • • 

(1) Interconnected operation is on a 
secondary basis to dispatch operation. 
This restriction will not apply to trunked | 
systems or on any channel assigned 
exclusively to.one licensee. 

(2) Interconnection may be 
accomplished at any location through a 
separate or shared interconnection 
device. When land stations subject to 
this part are multiple licensed or shared 
by authorized users, arrangements for 
telephone service must be made with a 
duly authorized carrier by users, 
licensees, or their authorized agents on 
a non-profit cost sharing basis. When 
telephone service costs are shared, at 
least one licensee participating in the 
cost sharing arrangement must maintain | 
cost sharing records and the costs must 
be distributed at least once a year. 
Licensees, users, or their authorized 
agents may also make joint use 
arrangements with a duly authorized 
carrier and arrange that each Ikwnsee or | 
user pay the carrier directly for the 
licensee's or user's share of the joint ute I 
of the shared telephone service. A report | 
of the cost distribution must be placed 
in the licensee's station records and 
made available to participants in the 
sharing and the Commission upon 
request In all cases, arrangements with 
the duly authorized carrier must disclosi] 
the number of licensees and users and 
the nature of the use. 

(3) In the Special Emergency Radio 
Service (Subpart C of this part), except 
for medical emergency systems in the 
45(M70 MHz band, the Business and 
Special Industrial Radio Services 
(^bpart D of this part), and the 
Automobile Emergency and Taxicab 
Radio Services (Subpart E of this part), 
interconnection will be permitted only 
where the base station site or sites of 
proposed stations are located 75 mJlei 
or more from the designated centers of 
the urbanized areas listed below. If 
licensees seek to interconnect in these 
five services within 75 miles of the 25 
cities they must obtain the consent of sHj 
co-channel licensees located both withifl| 
75 miles of the center of the dty; and 
within 75 miles of the interconnected 
base station transmitter. The conseniui) | 
agreements among the co-channel 
licensees must specifically state the 
terms agreed upon and a statement | 
be submitted to the Commission 
indicating that all co-channel licensees 
have consented to the use of 
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interconnection. If a licensee has agreed 
to the use of interconnection on the 
channel, but later decides against the 
ttie of interconnection, the licensee may 
request that the co-channel licensees 
reconsider the use of interconnection. If 
the licensee is unable to reach an 
agreement with co-channel licensees, 
tltf licensee may request that the 
Commission consider the matter and 
[assign it to another channel. If a new 
licensee is assigned to a frequency 
where all the co-channel licensees have 
agreed to the use of interconnection and 
the new licensees does not agree, the 
new licensee may request that the co¬ 
channel licensees reconsider the use of 
interconnection. If the new licensee can 
not reach an agreement with co-channel 
ticensees it may request that the 
Commission reassign it to another 
channel. 
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4. Section 90.483, paragraphs (b)(l)(ii), 
(b)(2)(u), (c), and (d) are revised 
to read as follows: 

I I0.4S3 Permisslbto methods and 
'•Qutrsments of Interconnecting private 
publle ayatema of cocnmunicatlona. 

* • • • • 

I (b) • • • 

(!)••• 

(ii) When a frequency is shariKl by 
®ore than one system, automatic 
©onitoring equipment must be installed 
ti the base station to prevent activation 
^*be transmitter when signals of co- 
phannel stations are present and 
ictivation would interfere with 
Icoimnunications in progress. Licensees 
jnay operate without the monitoring 
jf^ulpmenl if they have obtained the 
of all co-channel licensees 
within a 75 mile radius of the 
jttilerconnected base station transmitter. 


A statement must be submitted to the 
Commission indicating that all co¬ 
channel licensees have consented to 
operate without the monitoring 
equipment. If a licensee has agreed that 
the use of monitoring equipment is not 
necessary, but later decides that the 
monitoring equipment Is necessary, the 
licensee may request that the co-channel 
licensees reconsider the use of 
monitoring equipment. If the licensee 
cannot reach an agreement with co¬ 
channel licensees, the licensee may 
request that the Commission consider 
the matter and assign it to another 
channel. If a new licensee is assigned to 
a frequency where all the co-channel 
licensees have agreed that the use of 
monitoring equipment is not necessary, 
and the new licensee does not agree, the 
new licensee may request the co¬ 
channel licensees to reconsider the use 
of monitoring equipment. If the new 
licensee cannot reach an agreement 
with co-channel licensees, it should 
request a new channel from the 
Commission. Systems on frequencies 
above 800 MMz are exempt from this 
requirement. 

( 2 ) • • • 

(i) When a frequency is shared by 
mofe than one system, automatic 
monitoring equipment must be installed 
at each base station to prevent its 
activation when signals of other co¬ 
channel stations are present and 
activation would interfere with 
communications in progress. Licensees 
may operate without this equipment if 
they have obtained the consent of all co¬ 
channel licensees located within a 75 
mile radius of the interconnected base 
station transmitter. A statement must be 
submitted to the Commission indicating 
that all co-channel licensees have 
consented to operate without the 
monitoring equipment. If a licensee has 
agreed that the use of monitoring 
equipment is not necessary, but later 
decides that the monitoring equipment is 
necessary, the licensee may request that 
the co-channel licensees reconsider the 
use of monitoring equipment. If the 
licensee cannot reach an agreement 
with co-channel licensees, the licensee 
may request that the Commission 
consider the matter and assign it to 
another channel. If a new licensee is 
assigned to a frequency where all the 
co-channel licensees have agreed that 
the use of monitoring equipment is not 
necessary, and the new licensee does 
not agree, the new licensee may request 
the co-channel licensees to reconsider 
the use of monitoring equipment. If the 
new licensee cannot reach an agreement 
with co-channel licensees, it should 
request a new channel from the 


Commission. Systems above 800 M) Iz 
are exempt from this requirement. 

(ii) Initial access from points within 
the public switched telephone network 
must be limited to transmission of a 3 
second tone, after which time the 
trahsmitter shall close down. No 
additional signals may be transmitted 
until acknowledgement from a mobile 
station of the licensee is received. 
Licensees are exempt from this 
requirement if they have obained the 
consent of all co-channel licensees 
located within a 75 mile radius of the 
interconnected base station transmitter. 
However, licensees may choose to set 
their own time limitations. A statement 
must be submitted to the Commission 
indicating that all co-channel licensees 
have consented to operate without the 
monitoring equipment. If a licensee has 
agreed that the use of monitoring 
equipment is not necessary, but later 
decides that the monitoring equipment is 
necessary, the licensee may request that 
the co-channel licensees reconsider the 
use of monitoring equipment. If the 
licensee cannot reach an agreement 
with co-channel licensees, the licensee 
may request that the Commission 
consider the matter and assign it to 
another channel. If a new licensee is 
assigned to a frequency where all the 
co-channel licensees have agreed that 
Ihe use of monitoring equipment is not 
necessary, and the new licensee does 
not agree, the new license may request 
the co-channel licensees to reconsider 
the use of monitoring equipment. If the 
new licensee cannot reach an agreement 
with co-channel licensees, it should 
request a new channel from the 
Commisison. Systems above 600 MHz 
are exempt from this requirement. 

(c) In single frequency systems, 
equipment must be installed at the base 
station which will limit any single 
transmission from within the public 
switched telephone network to 30 
seconds duration and which in turn will 
activate the base station receiver to 
monitor the frequency for a period of not 
less than three (3] seconds. The mobile 
station must be capable of terminating 
the communications during the three (3) 
seconds. Licensees are exempt from this 
requirement if they have obtained the 
consent of all co-channel licensees 
located within a 75 mile radius of the 
interconnected base station transmitter. 
However, licensees may choose to set 
their own time limitations. A statement 
must be submitted to the Commission 
indicating that all co-channel licensees 
have consented to operate without the 
monitoring equipment. If a licensee has 
agreed that the use of monitoring 
equipment is not necessary, but later 
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decides that tha monitoring cquipnumt is 
necessary, the licensee may request that 
the co-channel Licensees reconsider the 
use of monitoring equipment If the 
licensee cannot rea^ an agreement 
with co-channel licensees, the bcensee 
may request that the Commission 
consider thematter and assign itot 
another channel If a new licensee is 
addigned to a frequency where all the 
co-channel licensees have agreed tht the 
use of monitonng equipment. If the new 
licensee cannot rech an agreement with 
co-channel licensees^ it should request a 
new channel from the Commission. 

(d) A timer must be installed at the 
base station transmitter which limits 
communications to three (3) minutes. 
After three (3) minutes, tli^ system must 
close down, with all circuits between 
the base station and the public switch 
telephone network disconnected. This 
provision does not apply to systems 
licensed in the Police. Fire. Local 
(kivemmenL Special Emergency. Power. 
Petroleum. Railroad Radio Services, or 
above 80U MHz. Ail systems must be 
equipped with a timer that doses down 
the transmitter nvitbin three minutes of 
the lost transmission. Licensees may 
opemlt without these requirements if 
they have obtained the consent of all co- 
channel licensees located within a 75 
mite radius of the interconnected base 
station transmitter. However, hcensees 
may choose to set their own lime 
limitations. A statement must be 
submitted to the Commission indicating 
that all co-channel licensees have 
consented to operate without the 
monitonng equipment. If a licensee has 
agreed that the use of monitoring 
equipment is not necessary, but later 
decides that the monitoring equipment is 
necessary, the licensee may request that 
the co-channel licensees reconsider the 
use of monitoring equipment If the 
licensee cannot rea^ an agreement 
with co-channel licensees, the licensee 
may request that the CommisstoD 
consider the matter and assign it to 
another channel. If a new licensee is 
assigned to a frequency where all the 
co-cbannel licensees have agreed that 
the use of monitoring equipment is not 
necessary, and the new licensee does 
not agree, the new licensee may request 
the co-channel licensees to reconsi^r 
the use of monitoring equipment. If tbe 
new licensee cannot reach a agreement 
with co-channel licensees, it should 
request a new channel from the 
Commisaion. 

|FR Doc. S4-8240 F\tBd 4-16-^ 0:45 ami 

SltUNO coos f7tl^V4« 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administratioa 

49 CPR Part 571 
1 Docket No. 74-09; Notice 161 

Child Reetraint Systems for Uea In 
Motor Vehlcias and Aircraft 

AQEPtCY: National Highway Traffic 
Safety Administration (NHTSAJ. 
Department of Transportation. 
action: Final rule. 


summary: This rule amends the 
inversion test added Standard No. 213. 
C/fM Restraint Systems^ to allow those 
manufacturers which choose to do so to 
certify their restraints for use in both 
motor vehicles and aircraft These 
amendments specify more obfective 
criteria for the testing procedures and 
determining compliance with the 
inversion tests, lliis rule adapts what 
was proposed, except that the rate of 
acceleration and deceleration at the 
start and finish of the test is now 
specified. The rule also specifically 
allows manufacturers the option of using 
any of the specified aircraft seats and 
safety belts. In addition, several 
tjrpographical errors have been 
correct^ 

EFFicnvi DATi: This rule becomes 
effective April 17,1985. 
address; Petitions for reconsideration 
may be submitted within 30 days after 
publication of this rule in the Federal 
Register ta- Administrator. NHTSA. 400 
Seventh Street, S.Wm Washington. D.C. 
20590. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Vladislav Radovich. Office of 
Vehicle Safety Standards, NRM-12. 
National Highway Traffic Safely 
Administration. 400 Seventh Street SW.. 
Washington. D.C 20590 (202-426-2264). 
SUPPLEMENTARY INFORMATION: During 
the latter half of 1982. the Department of 
Transportation had two standards for 
child restraints. Child restraints for use 
in motor vehicles had to be certified as 
complying with the requirements of this 
agency's Standard No. 213 (49 CFR 
571.213). That standard specifies 
performance and labeling requirements 
applicable to child restraints. Child 
restraints for use in aircraft had to be 
certified as complying with the 
requirements of Um Federal Aviation 
Administration's (FAA) Tecdmical 
Standard Order ClOa That standard 
required child restraints to satisfy 
differing performance and labeling 
requirements if they were to be used in 
aircraft. 


The result of these differing 
requirements was that only a few of the 
child restraints certified for use in motor 
vehicles were also certified for use in 
aircraft In eary 1983, the National 
Transportation Safety Board consider^ 
the safety problems posed for young 
children traveling in motor vehicles atid 
alrcraff and urged that a variety of 
actions be taken to promote increaseii 
use of child restraints. One of those 
recommendations was that the 
Department of Transportation simplify 
its two different standards setting forth 
requirements for child restraints, by 
combining the standards into a single 
standard. 

After consklehng the benefits which 
would result from the increased use of 
child restraints, the FAA and NHTSA 
jointly concluded that the process of 
certifying child restraints for use in both 
motor vehicles and aircraft could and 
should be simplified and expedited. By 
combining the separate NHTSA and 
FAA standards into a single standard 
under the jurisdiction of a single agency,, 
child restraint manufacturers could 
avoid the difficulties of dealing with 
different standards, methods of 
Geiiificatiofi. and test procedures 
promulgated by the two different 
agencies. Aco^ingly. a notice of 
proposed rulemaking (NPRM) was 
published at 48 FR 36849. August 15. 
1963. 

This notice proposed that NHTSA 
would be the sole agency responsible fori 
administering the new Standard No. 21X1 
which would be applicable to both child I 
restraints designed for use in motor I 
vehicles and child restraints designed I 
for use in aircraft In essence, the notici I 
proposed that the requirements in both I 
agencies* standards he adopted in toto I 
and simply combined In an expanded I 
version of Standard No. 213. Tltis would 1 
eliminate the problems inherent in I 
dealing with the differing certification I 
and testing procedures of the two I 
agencies consolidate all the I 

requirements into one standard. I 

After publication of tho NPRM. I 
NHTSA and FAA undertook a joint I 
testing program of all 42 models of child I 
restraints b^eing manufactured at that I 
time and certified as complying with the I 
requirements of Standard No. 213 The I 
purpose of the joint testing program wii I 
to determine whether these child I 

restraints could also be certified as I 
complying with tbe FAA standard for I 
child restraints for use in aircreft. Tbs I 
joint testing program showed that soms I 
of the FAA requirements proposed to bi| 
added to Standard No. 213 were simplf I 
less severe tests of performance I 

capabilities which had already been I 
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measured in testing to satisfy the 
MfTSA requirements. Hence, those 
requirements were deemed redundant 
ted not necessary to ensure adequate 
protection of restraint occupants in 
aircraft. 

NtiTSA published a final rule 
amending Standard No. 213 at 49 FR 
34367, Au^st 30,1984. That rule added 
one additional test to Standard No. 213 
Hhich had to be satisfied by those child 
restraint manufacturers which chose to 
certify their products for use in both 
motor vehicles and aircraft. The 
additional test was an inversion test 
whose purpose is to ensure that child 
restraints certified for use in aircraft 
adequately protect occupants against 
the dangers posed by sudden air 
mrbulence. llie procedures to be 
followed were adopted exactly as 
proposed in the NPRM which was in 
turn drawn verbatim from the FAA 
ftandarcL 

A number of the comments received 
in response to the NPRM agreed %vith 
the proposal to include an inversion test 
in Standard No. 213, but questioned the 
“vagueness and subjectivity'* associated 
with the inversion test as proposed. 

After reviewing both the proposed 
criteria and the comments received on 
that proposal. NHTSA concluded that 
the lest procedure should be clarified. 
However, the rulemaking procedures of 
the Administrative Procedure Act (5 
U5.C. S51 ef se^.) precluded the agency 
from adopting the modifications to the 
test procedure in the final rule. This was 
because 5 U3.C 553 requires that 
Interested persons receive notice of 
proposed rulemaking, and that such 
notice shall include either the terms or 
I nbstance of the proposed rule or a 
description of the subjects and issues 
involved The NTRM did not give the 
poblic notice that NHTSA was even 
I considering different criteria than those 
phich were proposed, so the final rule 
I could not adopt such criteria. 

To correct this perceived shortcoming 
of the final rule. NHTSA published 
Pother NPRM on the same day as the 
I mle, at 49 FR 34374. August 3a 
1 That notice proposed to establish 
[J^roccduret and criteria used by 
I WrSA and the FAA in the joint testing 
Ipc^am as the procedures and criteria 
t to be followed In the inversion test just 
lidded to Standard No. 213. Only one 
[' ®o?J|nentet responded to this NPRM. 
ItJ™* 'Notice proposed that, to prepare 
r tot the inversion lest the subject child 
I 'tstrainl should be attached to a 
I ttpresentative aircraft passenger seat 
10^8 only an FAA-approved aircraft 
bell and FAA-approved aircraft 
I •^ely belt extensions, if needed. A 
l^presentative aircraft passenger seat 


was defined as cither an FAA-opproved 
production aircraft passenger seat or a 
simulated aircraft passenger seat 
conforming to Figure 6. 

The commenler stated that this 
procedure failed to specify objective 
criteria, as required by section 102(2) of 
the National Trafilc and Motor VeUcle 
Safety Act (15 U.S.C 1391(2)), because it 
was not clear that every FAA-approved 
production passenger seat is the 
equivalent of the simulated passenger 
seat shown in Figure 8. In the same vein, 
the commenter argued that it was not 
clear that all FAA-approved safety belts 
and safety belt extensions were 
equivalent for the purposes of the 
inversion test If they are not equivalent, 
the commenter argued, the outcome of 
the inversion test would depend on the 
particiilar seat and/or safety belt chosen 
for the tests. When the outcome of the 
lest is influenced by somethina other 
than the properties of what is being 
tested, the test is not objective. To 
remedy this, the commenter urged that 
the inversion test be amended to either 
specify the exact seat and safety belt 
combinations which would be used for 
testing or specify that the seat and 
safety belts may be chosen at the 
manufacturer's option from among any 
of the specified seats and safety belts. 

The inversion test in Standai^ No. 213 
is a qualitative test, the results of which 
are mainly dependent upon the 
geometry of the aircraft seat and safety 
belt combination. The test results will 
not be significantly affected by the 
seat's structural and padding 
characteristics or by the seat belt 
properties. Nevertheless, the commenter 
is correct in asserting that the properties 
of the particular aircraft seat and safety 
belt used in a test might make the 
difference between the restraint passing 
and failing the test in a very marginal 
case. The agency wishes to emphasize 
that this is a possibility, but it has not 
been demonstrated. In the joint testing 
program in which all ciurently produced 
models of child restraints were tested, 
all restraints passed the inversion test 
using the criteria adopted in this rule. 

To address this possibility, the rule 
adopts the comroenter's suggestion that 
the proposed language be amended to 
specify that child restraint 
manufacturers may at their option select 
any of the specified passenger seats and 
aircraft safety belts for use in the 
inversion test. A complete listing of all 
FAA-approved aircraft passenger seats 
and safety belts can be found in the 
FAA's Advisory Circular AC 20-3a 
which is updated annually. By adopting 
this approach, NHTSA is assuming that 
the simulated passenger seat shown in 
Figure 6 and each of the FAA-approved 


passenger seals are equivalent for the 
purposes of the inversion test, and that 
the slight differences between those 
scats will not make a difference in 
whether a restraint passes or fails the 
inversion teat. A similar assumption is 
made with respect to each oT the FAA- 
approved safety belts. The agency has 
adopted a similar approach in some 
other standards. See, e.g., S3 of 
Standard No. 214. Side door strength (49 
CFR 571.214). Should the agency 
assumption of equivalence be shown to 
be incorrect NHTCA would amend the 
standard to specify those seats and 
safety belts which must be used for the 
inversion lest However, there is no 
reason to be that restrictive at this time. 

Once the child restraint and test 
dummy have been secured in place in 
the representative aircraft passenger 
seat the notice proposed that the seat 
be rotated around a horizontal axis at a 
rate of 35 to 45 degrees per second to an 
angle of 180 degrees, and the rotation 
would be stopped when it reaches an 
angle of 180 degrees. The commenter 
stated that this language was indefinite 
because it did not specify the starting 
acceleration and stopping deceleration 
for the rotation. The commenter stated 
that the test would be more severe if the 
rotation is begun with a sudden jerk and 
halted by banging the combination 
against a stop positioned at 180 degrees 
than if it were started and stopped more 
gradually. However, the proposed 
language does not indicate which of 
these procedures is to be used for the 
testing. 

NFfTSA agrees with the commenter on 
this point, and the language of this final 
rule specifies that the inversion teat 
should be conducted to allow not less 
than second and not more than 1 
second for the seat to achieve the 
required rate of rotation and to be 
stopped from that rate of rotation. These 
rates of acceleration and deceleration 
were the ones used in the NHTSA-FAA 
joint testing program. 

The commenter also stated that there 
were some minor typographical errors in 
section S8.^3. S8.2.4. and S8.2.5. and 
that the explanatory language beneath 
Figure 6 needed to be slightly clarified 
NHTSA has made each of these 
requested changes in this final rule. 

As discussed above. NHTSA has 
decided to clarify the test procedures 
and criteria for determining compliance 
with the inversion test specified in 
Standard No. 213. These requirements of 
this inversion test are optional, and 
need only be followed by those 
manufacturers which choose to certify 
their child restraints for use in aircraft 
as well as in motor vehicles. 
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Manufacturers which choose to certif>* 
their products only for use in motor 
vehicles will not be adversely allected 
by an early effective date for these 
amendments. The amendments made by 
this notice do not change the 
fundamental performance requirement 
that those manulactiirers which choose 
to also certify their products for use in 
aircraft will have to meet: the 
amendment benefits the manufacturers 
by clarifying the test procedure 
Accordingly. 1 find good cause for 
making the amendments in this rule 
effective upon publication in the Federal 
Register. 

The NHTSA has analyzed this rule 
and determined that it is neither *'inalor'* 
within the meaning of Executive Order 
12291 nor **signincant*' within the 
meaning of the Department of 
Transportation regulatory policies and 
procedures. No additional requirements 
are imposed for restraints to be certified 
for use in aircraft, and no additional 
requirements are imposed for those 
restraints to be certified only for use in 
motor vehicles. *rhese amendments 
simply clarify the testing procedures to 
be followed for child restraint systems 
which the manufacturer chooses to 
certify for use in aircraft. Since the 
impacts of this rule are minimaL a full 
regulatory evaluation has not been 
prepared. 

In accordance with the Regulatory 
Flexibility Act the NHTSA has 
evaluated the impacts of this action on 
small entities. Based upon this 
evaluation. I certify that these 
amendments to Standard No. 213 will 
not have a signibcant economic impact 
on a substantial number of small 
entities. Accordingly, no regulatory 
flexibility analysis has been prepared. 
This certification is based on the 
discussion above pursuant to Executive 
Order 12291: That is. these amendments 
only clarify the existing requirements 
without adding any further 
requirements, llius. there should be no 
impact on child restraint manufacturers 
nor on any small organizations and 
small governmental units which 
purchase child restraints. 

Finally, the agency has considered the 
environmental implications of this rule 
in accordance with the National 
Environmental Policy Act and 
determined that this rule ivtil not 
significantly affect the human 
environment 

List of Subiects in 49 CFR Part 571 

Imports. Motor vehicle safety. Motor 
vehicles, Rubber and rubber products. 
Tires. 


PART 57AMENDED) 

In consideration of the foregoing. 49 
CFR Part 571.213 is amended to read os 
follows: 

1. Paragraph S4 is amended by 
revising the definitioa of *TcpTesentative 
aircraft passenger seaf* to read as 
follows: 

"Representative aircraft passenger 
shat" means either a Federal Aviation 
Administration approved production 
aircraft passenger seat or a simulated 
aircraft passenger seat conforming to 
Figure 6. 

Z Paragraph S8 is revised to read as 
follows: 

S& Requirements, test conditions, and 
procedures for child restraint systems 
monufoctui^ for use in aircraft. 

Each child restraint system 
manufactured for use in both motor 
vehicles and aircraft must comply with 
all of the applicable requirements 
specified in Section S5 and with the 
additional requirements specified in S8.1 
and S8.2. 

58.1 Installation instructions. Each 
child restraint system manufactured for 
use in aircraft shall be accompanied by 
printed instructions in the English 
language that pro\ide a step-by-step 
proi^ure. including diagrams, for 
installing the system in aircraft 
passenger seats, securing the system to 
the seat, positioning a child in the 
system when it is installed in aircraft, 
and adjusting the system to fit the child. 
In the case of each child restraint which 
is not intended for use in aircraft at 
certain adjustment positions, the 
following statement, with the 
manufacturers restrictions inserted, 
shall be included in the instructions. 

DO NOT USE TTffi-ADfUStMENT 

POSITION(S) OF THIS CHILD 
RF.STRAINT IN AIRCRAFT. 

S82 Inversion test. When tested in 
accordance with Sa.2.1 through S8.2.5 
and adjusted In any position which the 
manufacturer has not. in accordance 
with Sfi.1, specifically warned against 
using in aircraft each child restraint 
8>'stem manufactured for use in aircraft 
shall meet the requirements of S.8.2.1 
through S8J1.6. The manufacturer may, 
at its option* use any scat which is a 
representative aircraft passenger seat 
within the meaning of S4. 

58.2.1 A representative aircraft 
passenger seat shall be positioned and 
adjusted so that its horizontal and 
vertical orientation and its seat back 
angle are the same as shown in Figure 0. 

^.2.2 The child restraint system 
shall be attached to the representative 
aircraft passenger seal using, at the 
manufacturer's option, any Federal 
Aviation Administration approved 


aircraft safety belL according to the 
restraint manufacturer's Instructions for 
attaching the restraint to an aircraft 
seat No supplementary anchorage belts 
or tether straps may bo attached; 
however. Federal Aviation 
Administration approved safety belt 
extensions may be used. 

SB.2.3 In accordance with Sfi.1.2.3 t 
through $8.12.3.3. place In the child 
restraint any dummy specified (n $7 for 
testing systems for use by children of 
the heights and weights for which the 
system is recommei^ed in accordano; 
with $5.5 and 88.1. 

S82.4 If provided shoulder and 
pelvic belts that directly restrain the 
dummy shall be adjusted in acoordanri* 
with $6,12.4. 

$82.5 The combination of 
representative aircraft passenger seal, 
child restraint, and test dummy shall bt 
rotated forward around a horizontal 
axis which is contained in the median 
transverse vertical plane of the seating 
surface portion of the aircraft seat and ii 
located one inch below the bottom of 
the seat frame, at a speed of 35 to 45 
degrees per second, to an angle of 180 
degrees. The rotation shall be stopped 
when it reaches that angle and the seat 
shall be held in this position for three 
seconds. The child restraint shall not fal | 
out of the aircraft safety belt nor ^11 
the test dummy fall out of the child 
restraint at any time during the rota lion 
or the three second period. The specified j 
rate of rotation shall be attained in not I 
less than one half second and not more 
than one second, and the rotating 
combination shall be brought to a stop 
in not less than one half second and not 
more than ooe second. 1 

$8.26 Repeat the procedures set 
forth in $82.1 through $8. 2.4. The I 
combination of the representative I 

aircraft passenger seat, child restraint. I 
and test dummy shall be rotated I 
sidew^ays around a horizontal axis I 

which is contained in the median I 
longitudinal vertical plane of the seating j 
surface portion of the aircraft seat and 1>1 
located one inch below the bottom of | 
the seat frame, at a speed of 35 to 45 I 
degrees per second, to an angle of 180 I 
degrees. The rotation shall be sloppx^ I 
when it reaches that angle and the seat I 
shall be held In this position for three J 
seconds. The child restraint shall not fdi| 
out of the aircraft safety belt, nor shall I 
the test dummy fall out of the child I 
restraint at any lime during the rotation I 
or the tbree second period. The specifie<l| 
rate of rotation shall be attained in not I 
less than one half second and not mots I 
than one second, and the rotating I 
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Ituniijiuation shall be brought to a^top 
r, not less than one half second and not 
|r ..rp than one second 


3. A new Figure 6 would be added at 
the end of S 571.213, appearing as 
follows: 


12A 



represents a 2* to 3-inch thick polyurethar>s Torn pad, 1,3-2.0 pounds 
Cubic foot denaityi over 0.020-inch-thick slusinus pwi, or>d covered by 
12- to 14-ounce esrine csnvss. The sheet sluminua pen is 20 inches wide 
rd supported on ssch aids by s rigid structure. The seat back is a 
hct«r» 9 uiar frase covered with the sluninun ^^t v>d weighing between 14 
15 pounds 9 with s center of sasa 13 to 16 inches above the seat pivot 
The sasa soeient of inertia of the seat back about the seat pivot 
Mi is between 195 and 220 ounce-inch-second^. The seat back ia free to 
forward about the pivot« but a atop prevents rearward notion. The 
^s:.erKjer safety belt anchor points are spaced 21 to 22 inches apart and 
located in line with the seat pivot axis. 

riGURC 6f SIHULATCD AIRCRAFT PASSFNGFR SCAT 

icJ: so Suit, ria (is 

delegalloo of authoHty 

pCFRi^) 

on April ia 1965. 

^K.Steed. 


as-aatl Piled s-is-as; S4S am) 

coot 4«io-«sai 
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Proposed Rules 


TNs section of the FEDERAL REGISTER 
contains notices to Jtie public ot the 
proposed tssuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate In the rufe 
making poor to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 293 

Personnel Records 

agency: Office of Personnel 
Management. 

action: Proposed rulemaking. 

summary: Under the authority of 5 
U.S.C. 2951(2) and Executive Orders 
12107 and 12196. the Office of Personnel 
Management (Office) proposes to 
establish an Employee Medical File 
System to manage Federal Civilian 
employee medical records. Therefore, 
the Office is proposing new regulations 
to provide more effective management 
of Federal civilian employee medical 
records. These regulations arc necessary 
to bring about effective records 
management of these highly sensitive 
records. Elsewhere in this issue is a 
related Privacy Act System Notice 
pertaining to these records. 

date: Written comments will be 
considered if received June 17,1985. 

address: Send or deliver written 
comments to the Assistant Director for 
Workforce Information, Office of 
Personnel Management, Room 5415,1900 
E Street NW., Washington. D.C. 20415. 

FOR FURTHER INFORMATION CONTACT: 

William H. Lynch. (202) 832-5433. 

SUPPLEMENTARY INFORMATION: The 
proposed regulations provide uniform 
policies and procedures for maintaining 
and disposing of medical records for 
Federal civilian employees. 

Management of Federal civilian 
employee medical records will be 
accomplished through procedures 
governing a newly established Employee 
Medical File System (EMFS) which, in 
accordance with the Privacy Act, 
identifies records included in the 
system, describes retention and storage 
requirements, and describes necessary 
access and disclosure procedures. 


E.0.12291, Federal Regulation 

The Office has determined that this is 
not a major rule as defined under 
Section 1(b) of B.0.12291. Federal 
Regulation. 

Regulatory Flexibility Act 

1 certify that this regulation will not 
have a significant economic Impact on a 
substantial number of small entities 
because it is concerned only with the 
administration of medical records for 
Federal civilian employees. 

List of Subjects In 5 CFR Part 293 

Archives and records. Government 
employees. Privacy, 

U.S. Office of Personnel Management. 

Donald). Devine, 

Director. 

Accordingly, the Office proposes to 
add a new Subpart E to Part 293. Title 5, 
Code of Federal Regulations, to read as 
follows: 

PART 293—PERSONNEL RECORDS 


Subpart E^mployee Medical File System 
Records 

Sec 

293.501 Applicability of regulations. 

293.502 Definitions. 

293.503 Implementing instructions. 

293.504 Coropositiiro oL and access to, the 
Employee Medical File System. 

293.505 EsUbltshmenl of Employee Medical 
Folder. 

293.506 Ownership of the Employee Medical 
Folder. 

293.507 Maintenance and content of the 
Employee Medical Folder. 

293.506 Type of folder to be used. 

293.509 Use of existing Employee Medical 
Polders upon transfer or reemployment 

293.510 Disposition of Employee Medical 
Folders. 

293.511 Retention schedule. 

Authority: 5 US.C 2951(2); EG 12107 and 
12196. 

Subpart E—Employee Medical File 
System Records 

§ 293.501 AppllcaMIKy of regutaUons. 

The applicability of this subpart is 
identical to that contained in { 293.301. 

§ 293.S02 Deflr>ltions. 

For the purpose of this Subpart: 
"Agency” means an executive agency 
as defined in 5 U.S.C. 105. 
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"Employee" is defined at 5 U.S.C. 21QS 
and does not include student voluntecn 
or contractors employees. 

"Employee Assistance and Counsr>iii]| 
Record" means the record created when 
an employee participates in the agency 
assislance/counseling program (e.g.. 
drug or alcohol abuse or personal 
counseling programs under Pub. L 91- 
6 ia 92-255, and 79-658, respectively). 

"Employee Medical File System 
(EMFS)" means the agency's complete 
system (automated, microformed, and 
paper records) for employee medical 
records. 

"Employee Medical Folder (KMF) 
means a separate file folder established 
to contain all of the medical records 
designated for long-term retention, 
which will be maintained by the 
employing agency during the employw i 
Federal service and ultimately be stored || 
in the National Personnel Records 
Center for the life of the record, 

"Epidemiological Record" means a 
record maintained by an agency or 
subelement thereof as a result of an 
official medical research study 
conducted unddr the authority of that 
agency. 

"Implementing Instructions" means 
any form of internal agency issuani o 
that provides the guidance required is 
§ 293.503 and any other implementing 
instructions the agency deems 
appropriate. 

"Medical Record" means a 
chronological, cumulative record, 
regardless of the form or process by 
which it is maintained (e.g.. paper 
document, microfiche, microfilm, or 
automatic data processing media), of 
information about health status 
developed on an employee and related 
to employment including personal and 
occupational health histories and the 
opinions and written evaluations I 
generated In the course of diagnosis J 
and/or treatment by medical health cam 
professionals and technicians. For the I 
purposes of these regulations the term I 
medical records also means employee I 
on-the-job exposure and Injury records j 

"Non-personal Record" means any I 
agency aggregate/statistical record or | 
report resulting from studies covering I 
employees or resulting from studies of I 
the work-site environment. I 

"Patient Record" means a record of I 
treatment created when the person is I 
admitted to or voluntarily seeks I 

treatment at a health care facility for I 
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noG job-relaled reaaoiu that are 
maintained by that health care fadlily. 
Records maintained by an agency 
di»pcnaary are not |>atient records for 
the parposea of these regulations when 
the>’ result as a condition of employment 
or relate to an on-the-job occurrence. 

1293.503 Im p tem en Ong Inatructloas. 

Ag€^nde8 must issue internal 
Instructions describing how their EMFS 
h to be implemented. These instructions 
oust— 

(a) Describe overall operation of the 
lystem within the agency including the 
designation of the agency offtdal (the 
igency medical officer, if there is one) 
who will manage these records. 

(b) Be prepared with joint 
participation by agency medical, health 
tnd safety, and personal officers; 

(c) Des^be where and under whose 
custody employee medical records %vill 
be physically maintained: 

(d| Designate which agency ofBcefs) 
win be responsible for deciding when 
ind what medical records are to be 
disclosed either to other agency ofOdals 
or outside the agency; 

(e) Fjisure proper records retention 
tod Recurity, preserve confidentiality of 
I doctor/patient relationships, and 
provide that personnel management 
decisions based on the records are 
ippropriate and justified; 

(0 ^ consistent with Office 
regulations relating to personnel actions 
when medical evidence is a factor (5 
CPR Parts m 432, 630, 752, and 831); 

(gl Provide guidance on how an 
accounting of any record disclosure, as 
required 1^ the Wvacy Act (5 U.S.C. 
5S2a[c)), will be done in a way that 
tsiures that the accounting will be 
ivtilable for the life of the EMF; 

(h) Provide for the creation of an EMF 
brail employees transferring to another 
•gency or who leave government service 
ind describe when the EMF is to be 
IcTMted on an entployoe transferring 
•rithtn the same agency: 

(i) Ensure a right of access (consistent 
kith any special Privacy Act handling 
procedures invoked) to the n^rds. In 
rj^tever format they arc maintained. 

W the employee or a designated 
TOftsentative; 

llj) Ensure that a knowledgeable 
Weial determines that all appropriate 
W lenn medical records are in an EMF 
lo its transfer to another agency, 
PjrN’aiional Pertonnel Records Center 
p™C), or to another office within the 
p*me employing agency; 

Ensure that ^ long-term medical 
an ageni^ receives in an EMF 
^ Maintained, whether in that same 
r^or by some other agency 
P^cedure, and forward^ to a 


subsequent employing agency or to 
NPRC; 

fl) Ensure that, if medical records are 
to M physically located in the tame 
office as the Official Personnel Folder 
(OPF), the records are maintained 
physically apart from each other. 

(m) Sets forth a different policy, 
particularly regarding the disclosure of 
records, for records in the nature of 
physician treatment records (generally 
not appropriate for disclosure to non- 
medical offidals) as distinguished from 
other medical reports properly available 
to officials making management 
decisions concerning the employee; 

(n) Provide guidance that 
distinguishes records properly subject to 
this part from those subject to different 
rules (e.g.. Postal Service or Foreign 
Service employee medical records), 
particularly in Privacy Act and Freedom 
of Information Act matters; 

(o) Ensure that guidance regarding the 
processing of Privacy Act matters is 
consistent with Ofbee regulations at 6 
CFR Parts 293 and 297 implementing this 
statute: and 

(p) Ensure that no security 
cJassiftcation is assigned to an EMF by 
including therein a medical record that 
has such a classification. In this regard, 
the agency creating the dosalfied 
medical record is required to retain It 
separately from the EMF while placing a 
notice in the EMF of Its existence and 
describing where requests for this 
record are to be submitted. 

4 293.504 Composition of. and access to, 
the Employee Medical nie Syefem. 

(a) All employee medical records 
(except employee assistance/ 
counseling, patient, non-personal, and 
epidemioloj^cal records) whether they 
are maintained in an automated 
microform, or paper mode, and 
wherever located In the agency, are port 
of the EMFS. The records maintained in 
the EMFS are part of a Government- 
wide Privacy Act system of records 
established by the Office. Agencies have 
the responsibility to ensure that such 
documents are maintained in 
accordance with the Office’s Privacy 
Act regulations in Part 297 of this 
chapter, with the agency’s instructions 
implementing those regulations, and 
with the retention sch^ule for 
employee medical records stipulated in 

i 293.511. 

Note.—While psticml records pertaining to 
an employee are not reouired to be included 
at a medical record within the EMFS. under 
certain ooodilions, copies of such records 
may be included in the system. 

(b) Agencies must provide employees 
access to their own medical records 
consistent with Office regulations 


contained in { 297.204(c) of this chapter. 
When access can be provided directly to 
the employee, it must also be provided 
to the employee’s representative 
designated in writing. Disclosure of an 
employee’s medical records to agency 
officials (both medical and non-medical) 
will be granted only when the specific 
information sought Is needed fqr the 
performance of official duties and 
consistent with agency implementing 
instructions, particularly { 293.503(m). 

(c) Other requests for employee 
medical files made to the custodian of 
the records must be processed in 
accordance with the disclosure 
provisions of the Privacy Ac! (5 U.S.C 
^2a (b)) and the Office’s regulations at 5 
CFR 297. 

(d) Processing of a Privacy Act 
request for amendment of medical 
records must be consistent with the 
Office’s regulations contained In Part 
297 of this chapter regarding amendment 
of records. 

4 2934105 EstabUshmeat of Employee 
Mecfical Folder. 

(a) As provided by the Office's 
instructions and in FPM Supplement 
293-31, agencies must establish an EMF 
when the employee leaves the 
employing agency: agencies may also 
estoblish an EMF for active employees if 
the agency chooses. An agency must 
request the transfer of an existing EMF 
at the same time it requests the transfer 
of an employee’s OPF only when the 
conditions described in 4 293.510 exist, 
using the procedures contained in 

4 293 306. 

(b) Neither the original medical 
dooiments nor duplicates are to be 
retained in the OPF. Prior to the 
establishment of an EMF for a 
separating employee, as such records 
are created, they must be maintained 
physically apart from the OPF, although 
they may be kept in the same office, 

(c) Records in an EMF, whether or not 
located in an office other than where the 
OPF is maintained, must be properly 
safeguarded using procedures ensuring 
equal or greater levels of protection as 
those in 4 293.106 of this part. 

Disclosures must be made only to those 
authorized to receive them, as described 
in 4 293.504(b). and employees moat be 
able to ascertain from agency 
impiementi^ instructions the location 
of all of their medical records. An EMF 
must be under the control of a 
specifically designated medical health, 
safety, or personnel officer as prescribed 
in the agency’s implementing interna) 
issuance. 
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§ 293.506 Ownership of tho Employoo 
M«dical FokSor. 

The EMF of each employee in a 
position subject to civil service rules 
and regulations is part of the records of 
the Ofnce. When the EMF also contains 
medical records created during 
employment in a position not subject to 
the civil service (e.g.. with the Postal 
Service), the EMF is then part of the 
records of both the Office and the 
former employer. 

$ 293.507 Msintsnance and content of the 
Employee MedIceJ Folder. 

The agency head must maintain all 
appropriate employee medical records 
in the EMFS. as specified in the Office's 
instructions and in FPM Supplement 
293-<31. When an EMF is established for 
an employee, as required in § 293.504, 
the agency's EMFS must be searched to 
obtain all records designated for 
retention in the EMF. 

i 293.508 Type of folder to be used. 

Each agency must use a folder that (1) 
has been specifically provided, pursuant 
to a request by the Office, by Federal 
Supply Service contracts: (2) has been 
authorized by the Office for use by a 
specific agency; or (3) In the case of an 
EMF containing reco^s under joint 
control of the Office and another 
agency, has been jointly authorized. 

9 293.509 Use of existing Employee 
Medical Fofders upon transfer or 
reemployment 

The requirements of { 293.300, 
regarding the use of existing OPFs, 
apply to the use of existing EMFs upon 
the employee's transfer to or 
reemployment in a new employing 
agency (consistent with $ 293.510). 

S 293.510 Disposition of Employee 
Medical Folders. 

(a) When an employee transfers to 
another Federal agency, the EMF must 
be transferred to the gaining agency at 
the same time as the employee's OFF. 
The EMF is only to be transferred 
directly to the gaining agency's 
designated manager (medical, health, 
safety, or personnel officer) of the 
EMFS, 

(b) In accordance with the 
instructions in { 293.307. when an 
employee is separated from the Federal 
service, the EMF must be forwarded to 
NPRC with the OPF. 

(c) When a former Federal employee 
is re^employed by an agency, and that 
agency Sieves that an EMF exists, 
either at the last employing agency or at 
the NPRC. the agency will request the 
FAIF, but no sooner than 30 days after 
the date of the new appointment. No 
EMF will be routinely retrieved during 


the initial review process (as is done 
with the OPF) except w’hcrc authority 
exists for the agency to require a 
medical evaluation prior to reaching a 
decision on employability. EMFs are to 
be transferred by the NPRC only to the 
agency designated manager (medical, 
health, safety, or personnel officer) of 
that agency's EMFs. 

9 293.511 Relentlofi schedule. 

(a) Temporary medical records, as 
defined in FPM Supplement 293-31, must 
not be placed in a newly-created EMF 
for a separating employee and must be 
removed from an already existing EMF, 
before transfer to another agency or to 
the NPRC. Such records must be 
disposed of in accordance with Genera) 
Records Schedule (GRS) 1, item 21, 
issued by National Archives and 
Records Administration (NARA). 

(b) Medical records considered to be 
long-term records, as defined in FPM 
Supplement 293-31, must be maintained 
for the duration of employment, plus 30 
years. Therefore, upon separation the 
records must be provided to the 
employee's new agency or they must be 
transferred to the NPRC, which will 
dispose of them in accordance with 
General Records Schedule (GRS) 1. item 
21, issued by NARA. 

|FR Doc. 65-0284 Filed 4-16-65; &45 am] 
MLUNO coot SSSS-OI-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 52 

United States Standards for Grades of 
Canned Clingstone Peaches 

AGENCY: Agricultural Marketing Service. 
USDA. 

action: Prposed rule. 

SUMMARY: The purpose of this proposed 
rule is to revise the voluntary U.S. 
Standards for Grades of Canned 
Clingstone Peaches. The proposed rule 
was developed by the United States 
Department of Agriculture (USDA) at 
the request of major segments of the 
canned clingstone peach industry. Its 
effect would be to better serve the needs 
of the canned clingstone peach industry 
and allow for more orderly marketing of 
canned clingstone peaches. 

DATE: Comments must be received on or 
before May 17,1905. 

ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
duplicate to the Docket Clerk, Fruit and 
Vegetable Division. Agricultural 


Marketing Service. U.S. Department of 
Agriculture, Room 2069, South Building, 
Washington. D.C, 20250. Comments 
should reference the date and page 
number of this issue of the Federal 
Register and will be made available for 
public inspection in the office of the 
Docket Clerk during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 
Paul lennlngs. Processed Products 
Branch. Fruit and Vegetable Division. 
Agricultural Marketing Serv ice. U.S. 
Department of Agriculture. Washington 
D C. 20250, Telephone (202) 447-6247. 

SUFFtEMENTARY INFORMATION: This mil 
has been reviewed under USDA 
procedures and Executive Order 12291 
and has been designated as a 
"nonmajor" rule. It will not result in an 
annual effect on the economy of $100 
million or more. There will be no major 
increase in cost or prices for consumrrt 
individual industries; Federal. State, or 
local government agencies: or 
geographic regions. It will not result in 
significant effects on competition, 
employment. Investments, productivity, 
innovations, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

William T. Manley, Deputy 
Administrator. Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of smsil 
entities, as defined in the Regulatory 
Flexibility Act, Pub. L 96-354 (5 U.S.C 
601), because it reflects current 
marketing practices. 

Based on industry recommendations, 
the voluntary grade standards for 
canned clingstone peaches were revised 
to institute an "attributes standards' 
type of grading on July 1.1978. Before 
that time, the grade standards utilized 
the "variables standards" type of 
grading. Even though the attributes 
standards may have greater statistical 
validity, the clingstone peach processiig I 
industry claims that they are more 
cumbersone in their practical ' 

application than the former variables I 
standards. Therefore, major segments of 
the canned clingstone peach industr>' 
now believe that attributes standards do 
not best serve their needs. They belief 
it is difficult to communicate quality 
levels between processors, buyers, 
brokers, and other users through these 
standards. 

Under the attributes standards, one 
type or several types of physical defects 
may be present in each dassification. 
The classifications are minor, major, 
severe, and critical. This allows more of 
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an individual type of defect to be 
present than under the variables 
itandards in the absence of other types 
of defects within the classification. For 
example, defects such as color, 
blemishes, and mechanical damage are 
grouped and their sum is used to 
determine compliance with the 
classification tolerance. Such 
determinations of tolerance compliance 
could be based solely on blemishes if no 
color defects or mechanical damage is 
present The clingstone peach industry 
has asked for standards, such as (he 
previous variables standards, that 
require each defect to be separately 
classified without grouping with other 
defects. Therefore, in the above 
example, if the variables standards were 
used, the number of blemishes allowed 
to meet the tolerance would be set 
without regard to whether color defects 
or mechanical damage were present In 
addition to the individual tolerances, the 
sample would also have to meet a 
mmlmum total score. The previous 
standards used this concept and this 
proposal would revise the current 
attributes standards type of grading to 
variables standards type of grading that 
would be basically the same as the 
former standards. 

list of Subjects in 7 CFR Part 52 

Fruits and vegetables. Food grades, 
Standards. 

PART 52-1 AMENDED] 

Accordingly, the United States 
Standards for Grades of Canned 
Clingstone Peachs (7 CFR 52,2561- 
52.2576] are proposed to be amended as 
follows: 

1. The Table of Contents of (he 
Subpart is amended by revising the 
following section headings to read as 
follows: 

* • • * • 

52^ Styles. 

; 522563 Grades. 

1522564 Grades of canned **solid pack'* 

I clingstone peaches. 

* • • • • 

[ 522570 Aicerlaining the grade. 

(522571 Ascertaining the rating for the 
I factors which are scored. 

\ 522572 Color. 

1522573 Uniformity of site and symmetry. 

1522574 Absence of defects, 
j 522575 Character. 

[ 522576 Ascertaining the grade of a lot 

I 2. In Part 52, 8 5 52.2562, 52,2563 and 
1522504 arc revised to read as follows: 

1522562 Stylos. 

(«) "Halves " or ^Halved" canned 
[peaches arc peeled and pitted peaches. 


cut approximately in half along the 
suture from stem to apex. 

(b) "Quarters'*or "Quartered"canned 
peaches are halved peaches cut into two 
approximately equal parts. 

(c) **SIice8"or "Sliced"csrmed 
peaches are peeled and pitted peaches 
cut into sectors smaller than quarters. 

(d) "Dice"or "Diced" canned peaches 
are peeled and pitted peaches cut into 
approximate cubes. 

(e) canned peaches are 
peeled, unpitted, whole peaches with or 
without stems removed. 

(0 "Mixed pieces of irregular sites 
and shapes" are peeled, pitted, and cut 
units of canned peaches that are 
predominantly irregular in size and 
shape which do not conform to a single 
style of halves, quarters, slices, or dice 
and which may consist of: 

(1) Units (commonly called **salad 
cuts'* or **8alad pieces") which may have 
been prepared originally as peach 
halves but which are irregular in size 
and shape in that more than one-fourth 
of the unit appears to have been 
removed at the outer curved surface and 
which have been cut further into pieces: 

(2) Units which may have been 
prepared originally as peach slices but 
which are irregular In size and shape in 
that they have been cut further into 
pieces: or 

(3) Mixtures of two or more of the 
following styles which may or may not 
be of normal shape. Halves, quarters, 
slices, or diced. 

8 52.2S63 Grades. 

(a) "US, Grade A " is the quality of 
halves, quarters, slices, dice, or whole 
canned clingstone peaches that possess 
similar varietal characteristics, that 
possess a normal flavor and odor, that 
possess a good color, that are practically 
uniform in size and symmetry for the 
applicable style, that are practically free 
from defects, that posses a good 
character, and that for those factors 
which are scored in accordance with the 
scoring system outlined in this subpart 
the total score is not less than 90 points: 
Provided, that halves, quarters, slices, 
dice, or whole canned clingstone 
peaches may possess a reasonably good 
color, may be reasonably uniform in size 
and symmetry, and may possess a 
reasonably good character, if the total 
score is not less than 90 points. 

(b) "US, Grade B" is the quality of 
halves, quarters, slices, dice, whole, or 
mixed pieces of irregular sizes and 
shapes of canned clingstone peaches 
that possess similar varietal 
characteristics; that possess a normal 
flavor and odor, that possess a 
reasonably good color, that are 
reasonably uniform in size and 


symmetry for the applicable style, that 
are reasonably free from defects, that 
posses a reasonably good character, and 
that for those factors which are scored 
in accordance with the scoring system 
outlined in this subpart the total score is 
not less than 80 points, Provided, that 
halves, quarters, slices, dice, or whole 
canned dingstone peaches may be fairly 
uniform in size and symmetry if the total 
score is not less than 80 points. 

(c) "US, Grade C"is the quality of 
halves, quarters, slices, diced, whole, or 
mixed pieces of irregular sizes and 
shapes of canned clingstone peaches 
that possess similar varietal 
characteristics: that possess a normal 
flavor and odor, that possess a fairly 
good color, that are fairly uniform in size 
and symmetry for the applicable style, 
that are fairly free from defects, that 
possess a fairly good character, and that 
for those factors which are scored in 
accordance with the scoring system 
outlined In this subpart the total score is 
not less than 70 points. 

(d) "US. Grade D"\s the quality of 
halves, quarters, slices, diced whole, or 
mixed pieces of irregular sizes and 
shapes of canned clingstone peaches 
that may possess dissimilar varietal 
characteristics: that possess a normal 
flavor and odor, that possess a fairly 
good color, that may vary in size and 
symmetry for the applicable style; that 
arc fairly free from defects except for 
crushed and broken units in the styles of 
halves, quarters, or whole style; that 
possess a noticeable variability in 
character, and that for those factors 
which are scored in accordance with the 
scoring system outlined in this subpart 
the total score is not less than 60 points. 
Canned clingstone peaches of this grade 
may or may not meet the minimum 
standards of quality for canned peaches 
issued pursuant to (he Federal Food, 
Drug, and Cosmetic Act. 

(e) Substandard" is the quality of 
canned clingstone peaches that fails to 
meet the applicable requirments of U.S. 
Grade C or of U.S. Grade D and is the 

S uality of canned clingstone peaches 
lat may or may not meet the minimum 
standards of quality for canned peaches 
issued pursuant to the Federal Food, 
Drug, and Cosmetic Act. 

8 S2 2564 Grades of canned **folld-pacli'* 
clingstone peaches. 

(a) "US Grade CSolidPack"is the 
quality of halves, quarters, slices, dice, 
or mixed pieces of irregular sizes and 
shapes of canned "solid-pack" 
clingstone peaches that possess a 
normal Ravor and odor that possess a 
fairly good colon that are fairiy free 
from defects for canned "solid-pack" 
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clingatune pv-ndier that posiess a fairly 
good character for *'$olid-pack** 
dingstone peaches; and that for those 
factors which are scored in accordance 
with the scoring system outlined in this 
subpart the total score is not less than 
70 points. 

( d ) *'Subs(Qi}dardSoftd-Pack*' \b the 
quality of halves, quarters, slices, dice, 
or mixed pieces of irregular sizes and 
shapes of canned ^*soUd*pack*^ 
dingstone peaches that fail to meet the 
requirements of *'U.S. Grade C Solid- 
Prfek.** 

3. In Part 52. §S 52.2570 through 
52.2575 are revised to read as follows: 

$52.2570 Ascertaining the grade. 

(a) Geneml. In addition to considering 
other requirements outlined in the 
standards the following quality factors 
are evaluated: 

(1) Factors not rated by score points in 
canned clingstone peaches other than 
**solld-pack** dingstone peaches are: 

(1) Varietal characteristics. 

(ii) Flavor and odor. 

(2) Factor not rated by score points in 
"solid’pack** dingstone peaches: Flavor 
and odor. 

13J Factors rated by score points. The 
relative importance of each factor which 
is scored is expressed numerically on 
the scale of 100. The maximum number 
of points that may be given such factors 
are: 



Pofita 

S) Coiof 

20 

^ IMOmatr of m «nd vfmMv 

20 

(Of of - -- 

90 

fiw) cimciv- 

90 

Total tcoro ___ 

too 


(b) Definition of flavor and odor.— 
“Normal flavor and odor** means that 
the canned peaches are free from 
obiectionable flavors and odors of any 
kind. 

$ 52.^71 Ascertaining tha rating for the 
factors which art scored. 

The essential variations within each 
factor which is scored are so de.<icribed 
that the value may be ascertained for 
each factor and expressed numerically, 
llie numerical range within each factor 
which is scored is inclusive (for 
example, *18 to 20 points** means *‘18, 
19. or 20 points’*). 

$52.2572 Color. 

(a) General (1) The color of canned 
dingstone peaches other than canned 
“spiced** peaches refers to the 
predominant and churacteristic color on 
the surface of whole units, and the 
outside surfaces of other units, except 
the cut surfaces of such units are also 


considered when adversely affected by 
discoloration. Units other than whole on 
which the pit cavity is abnormally 
discolored are considered under the 
factor of absence of defects only. 

(2) The factor of color for canned 
**spiced** peaches is not based on any 
detailed requirement and is not scored 
but the color shall be normal for canned 
“spiced** peaches: the other three factors 
(uniformity of size and symmetry, 
absence of defects, and characters as 
applicable) are scored and the total is 
multiplied by 100 and divided by 80. 
dropping any fractions to determine the 
total score. 

(b) cloBsification^ Canned 
clingstone peaches that possess a good 
color may be given a score of 18 to 20 
points. Mixed pieces of irregular sizes 
and shapes that score 18 to 20 points 
shall not be vaded above U.S. Grade B. 
regardless of the total score for the 
product (this is a partial limiting rule). 
“Good cdor'* means that the peaches 
possess a bright color ranging from 
yellowish orange to orange yellow; and 
that there may be present units which 
possess “reasonably good color*' as 
follows: 

(1) In the style of halves, quarters, 
slices, or whole, not more than 10 
percent by count, of the units may 
possess ''reasonably good color*’; or one 
unit in a container is permitted to 
possess “reasonably good color*’; 
Provided, that in all containers 
comprising the sample such units do not 
exceed an average of 10 percent of the 
total number of units; and 

(2) In the styles of dice or mixed 
pieces of irregular sizes and shopes. not 
more than 10 percent, by weight, of the 
drained peaches may possess 
“reasonably go^ color". 

(c) cJassification. Canned 
clin^tone peaches that possess a 
reasonably good color may be given a 
score of 16 or 17 points. Mixed pieces of 
irregular sizes and shapes that fall into 
this ciassifleation shall not be graded 
above U.S. Grade B. regardless of the 
total score for the product (this is a 
partial limiting rule). ' Reasonably good 
color** moans that the canned clingstone 
peaches possess a reasonably bright 
color tiuit may fail to meet minimum 
color requirements for Grade A but is 
equal to or better than light orangish- 
yellow, that the units may possess slight 
discoloration due to oxidation, pit 
pigmentation, or other causes which 
does not more than slightly affect the 
appearance or eligibility, or both, of the 
pr^ucl; and that there may be present 
units which possess “fairly good color" 
as follows: 

(1) In the style of halves, quarters, 
slices, or whole, not more than 10 


percent, by count, of the units may I 
possess “fairly good color,** or one unit I 
in a container Is permitted to possess I 
color.'* Provided, That in all containers ■ 
comprising the sample such units do not I 
exceed an average of 10 percent of the> ■ 
total number of units; and ■ 

(2) In the style of dice or mixed piecet I 
of irregular sizes and shapes, not mort; ■ 
than 10 percent, by weight, of the I 
drained peaches may possess "fairly H 
good color." H 

(d) "C", “D". and ''C-^P * ■ 

dassificadon. Canned clingstone I 

peaches and canned solid-pack I 

clingstone peaches that possess a faiHj I 
good color may be given a score of 14 or I 
15 points. Canned clingstone peaches or I 
canned **sotld-pack*' clingstone peaches I 
that fall Into this classification shall not H 
be graded above U.S. Grade C or U.S. I 
Grade C Solid-Pack, whichever is I 

applicable, regardless of the total score I 
for the product (this is a limiting rule]. H 
*'Fairly good color" means that the I 

peaches possess a color that may fail (o I 
meet minimum color requirements for H 
Grade B. but is equal to or better than H 
greenish-yellow; that the units may H 
possess slight discoloration due to H 

oxidation, pit pigmentation or other I 

causes which do not materially affect H 
the appearance or edibility, or both, of I 
the pr^ucl; and that the units may I 
possess other color as follows: I 

(1) In the style of halves, quartern. H 

slices, or whole, not more than 10 H 
percent, by count, of the units may fail B 
to meet the minimum color for Grade C H 
or may be off-color; or one unit in a I 
container is permitted to possess such H 
color Provided, That in all containers I 
comprising the sample such units do notH 
exceed an average of 10 percent of the ■ 
total number of units. I 

(2) In the style of dice or mixed piectf ■ 

of irregular sizes and shapes, not more ■ 
than 10 percent, by weight, of the H 
drained peaches may consist of units H 
that fail to meet the minimum color for ■ 
Grade C or may be off-color Provided H 
That such units do not materially affect ■ 
the appearance of the product. ■ 

(e) BStdT* and ■ 

classification. Canned clingstone H 
peaches and canned "solid-pack" B 
clingstone peaches that fail to meet thf ■ 
requirements of paragraph (d) of this B 
section may be given a score of 0 to 13 ■ 
points and shall not be graded above H 
Substandard or Substandard Solid Ps^B 
whichever, is applicable, regardless of B 
the total score for the product (lliis iss ■ 
limiting rule). B' 
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} S2.2S73 Uniformtty of sizo and 
tymmetry. 

(a) General. The factor of uniformity 
of size and symmetry for mixed pieces 
of irregular sizes and shapes of canned 
clingstone peaches and all applicable 
styles of canned **solid>pack" clingstone 
peaches is not based on any detailed 
requirements and is not scored; the 
other three factors (color, absence of 
defects, and character, as applicable) 

Are scored and the total is multiplied by 
100 and divided by 80. dropping any 
factions to determine the total score. 

(b) Off-suture cuts. ‘"Off-suture cut" in 
halved or quartered canned clingstone 
peaches means a halved or quartered 
unit which has been cut at a distance 
fmm the suture greater than three-eights 
inch at the widest measurement from 
the suture. 

(c) Partially detached or detached 
piece. A "partially detached or detached 
piece" in halved canned clingstone 
peaches means a unit which has the 
appearance of a slice resulting from an 
off suture cut or from improper cutting 
and which may or may not be attached 
to the half from which cut. In 
determining the applicable allowances 

in terms of percentage by count, a 
partially detached piece together with 
the half to which it is partially attached 
ii considered as one unit or a detached 
piece with the half from which detached 
or together with any other half is 
considered as one unit 

(d) Partial slice. A "partial slice" in 
the style of slices is a unit that has had 
the semblance of a slice with respect to 
thickness and shape but is less than 
three-fourths of an apparent full slice 
and that does not bear marks of 
crushing. In determining the allowances 
in terms of percentage by count partial 

f dices aggregating the equivalent of an 
I average size slice shall be considered as 
\i one unit 

(e) S//Ver, A "sliver" in the style of 
I dices is a sector that is substantially 
Itmaller than the general size of slices or 
I that weighs 3 grams or less. 

in Slab. A "slab" in the style of slices 
[ ha portion of a unit which does not 
I conform to the shape of a definite slice 
[*ie to improper cutting. 

I (g) "A " Classification. Halves, 
liners, slices, dice, or whole canned 
I clingstone peaches that are practically 
|•|u^o^m in size and symmetry may be 
Ilivsn a score of 18 to 20 points. 
iTractically uniform in size and 
Itpnmetry" has the following meanings 
l^th respect to the following styles of 
Icenned clingstone peaches: 

I ll) Halves, quarters, and whole. The 
I®nit8 are very symmetrical and the 
Slight of the largest full-size unit does 
|®oi exceed the weight of the smallest 


full-size unit by more than 40 percent; 
the weight of each half is not less than 
three-fifths oz; the weight of each 
quarter is not less than three-tenths- 
tenths oz; and not more than 10 percent, 
by count, of the units in the style of 
halves or quarters may possess off- 
suture cuts or partially detached or 
detached pieces, or any combination 
thereof. One unit in a container is 
permitted to possess an off-suture cut or 
partially detached or detached piece if 
such utiit exceeds the allowance of 10 
percent, by count: Provided, that in all 
containers comprising the sample such 
units do not exceed an average of 10 
percent of the total number of units. 

(2) Slices. Not more than a total of S 
percent, by count, of the units may be 
partial slices, slivers, and slabs: 
Provided, that not more than 2Mi 
percent, by count, are slabs: and 
excluding partial slices, slivers, and 
slabs that may be present, the variation 
in size and symmetry of the other units 
does not affect more than slightly the 
appearance of the product. 

(3) Dice. Not more than 10 percent, by 
weight, of the drained clingstone 
peaches may be units that are more than 
three-fourths inch in their greatest edge 
dimension or are of such size as to pass 
through a five-sixteenth inch square 
opening. 

(h) "d" Classification. Halves, 
quarters, slices, dice, or whole canned 
clingstone peaches that are reasonably 
uniform in size and symmetry may be 
given a score of 10 or 17 points. 
"Reasonably uniform in size and 
symmetry" has the following meanings 
with respect to the follows styles of 
canned clingstone peaches. 

(1) Halves, quarters, and whole. The 
units are reasonably symmetrical and 
the weight of the largest full-size unit 
does not exceed the weight of the 
smallest full-size unit by more than 60 
percent; the weight of each half is not 
less than three-fifths oz; the weight of 
each quarter it not less than three- 
tenths oz; and not more than 20 percent, 
by count, of the units in the style of 
halves or quarters may possess off- 
suture cuts or partially detached or 
detached pieces, or any combination 
thereof. One unit in a container is 
permitted to possess an off-suture cut or 
partially detached or detached piece if 
such unit exceeds the allowance of 20 
percent, by count: Provided, that in all 
containers comprising the sample such 
units do not exceed an average of 20 
percent of the total number of units. 

(2) Slices. Not more than a total of 10 
percent, by count, of the units may be 
partial slices, slivers, and slabs: 
provided, that not more than 5 percent 
by count, are slabs: and excluding 


partial slices, slivers, and slabs that may 
be present the variation in size and 
symmetry of the other units does not 
more than materially affect the 
appearance of the product. 

(3) Dice. Not more than 15 percent, by 
wei^t of the drained clingstone peaches 
may be units that are more than three- 
fourths inch in their greatest edge 
dimension or are of such size as to pass 
through a five sixteenth inch square 
opening. 

(i) Classification. Halves, 
quarters, slices, dice, or whole canned 
dingstone peaches that are fairly 
uniform in size and symmetry may be 
given a score of 14 or 15 points. Canned 
clingstone peaches that fall into this 
classification shall not be graded above 
U.S. Grade B. regardless of the total 
score for the prt^uct (this is a partial 
limiting rule). "Fairly uniform in size and 
symmetry" has the following meanings 
with respect to the following styles of 
canned clingstone peaches: 

(1) Halves, quarters, and whole. The 
units may vary in size, thickness, and 
symmetry and the weight of the largest 
full-size unit may be not more than 
twice the weight of the smallest full-size 
unit; the weight of each half is not less 
than three-fifths oz; the weight of each 
quarter is not less than three-tenths oz; 
and not more than 40 percent, by count, 
of the units in the style of halves or 
quarters may possess off-suture cuts or 
partially delated or detached pieces, or 
any combination thereof: Provided, that 
the presence of such units does not give 
the appearance of canned peaches of 
"Mixed Pieces of Irregular Sizes and 
Shapes" or canned peaches that are 
"Unevenly Trimmed." 

(2) Slices. Not more than a total of 20 
percent, by count of the units may be 
partial slices, slivers, and slabs: 
Provided, that not more than 10 percent, 
by count, are slabs: and excluding 
partial slices, slivers, and slabs that may 
be present, the balance of slices may 
vary noticeably in size, thickness and 
symmetry. 

(3) Dice. Not more than 20 percent, by 
wei^t of the drained clingstone peaches 
may be units that are more than three- 
quarters inch in their greatest edge 
dimension or are of such size as to pass 
through a five-sixteenth inch square 
opening. 

(j) *D**and "SStd" Classification. 
Canned clingstone peaches of the 
applicable styles which fail to meet 
paragraph (i) of this section may be 
given a score of 0 to 13 points and shall 
not be graded above the following 
stated grade, regardless of the total 
score for the product (this is a limiting 
rule): 
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(1) lialves. quarters, or whole canned 
clingstone peaches in which the %veight 
of tl^ largest full-size unit ts more than 
twice the wei^t of the smallest full-size 
unit shall not be graded above US. 
Grade D and are also **Below Standard 
in Quality—Mixed Sizes.** 

(2) lialves of canned clingstone 
peaches in which the weight of any half 
is less than three-fifths oz shall not be 
graded above U.S. Grade D and are also 
“Below Standard in Quality—Small 
Halves.** 

(3) Quarters of canned clingstone 
peaches in which the weight of any 
quarter is less than three-tenths oz shall 
not be graded above U.S. Grade D and 
are also “Below Standard in Quality- 
Small Quarters.'* 

(4) Slices and dice canned clingstone 
peaches shall not be graded above U.S. 
Grade D. 

tf 52.2574 AbsevKe of dofocts. 

(a) General. The factor of absence of 
defects refers to the degree of freedom 
from harmless extraneous material 
(such as stems or leaves and portions 
thereof), from pit material, from units 
that arc crush^ or broken for the 
applicable style, and from any other 
defects which detract from the 
appearance or edibility of the product. 

(t) Blemished. •'Blemished** or 
“blemished units** means units that are 
blemished with scab, hail injury, 
discoloration, or other abnormality 
which affects materially the appearance 
or edibility, or both, of the unit. 

(2) Crushed or braken. “Crushed or 
broken** means that: 

(i) A unit in halves, quarters, or whole 
style of canned clingstone peaches is 
“crushed** if the unit has definitely lost 
Its normal shape and bears marks of 
crushing or is otherwise crushed not due 
to ripeness: and 

(ii) A unit in halves, quarters, or 
whole style of canned clingstone 
peaches is “broken** if severed into 
definite parts; halves of canned 
clingstone peaches that are slightly or 
partially split from the edge to the pit 
cavity are not considered broken. 
Portions equivalent to a full-size unit 
that has been broken are considered as 
one unit in determining the percentage 
by count. 

(3) Pit material. “Pit matcriar* means 
any whole pit in all styles other than 
whole style or any portion of a peach 
pit. regardless of size, except when 
whole peach pits or peach kemclt are 
permitted as seasoniitg ingredients in 
other than whole style. 

(b) classification. Halves, 
quarters, slices, dice, whole, or mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that are 


practically free from defects may be 
given a score of 27 to 30 points. Mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that score 27 
to 30 points shall not be graded above 
U.S. Grade BYegardless of the total 
score for the pr^uct (this is a partial 
limiting rule). “Practically free from 
defects** means that the canned 
clingstone peaches are practically free 
from pit material, from harmless 
extraneous material, and from any 
defects not specifically mentioned that 
affect the appearance or edibility of the 
product, and in addition, has the 
following meanings with respect to the 
following styles of canned clingstone 
peaches: 

(1) Halves, quarters, and whole. Not 
more than an average one-eighth square 
inch of peel for each pound of total 
contents may be present: not more than 
5 percent, by count, of the units may be 
crushed, or broken: and not more than 5 
percent, by count, of the units may be 
blemished. One unit in a container is 
permitted to be crushed or broken and 
one unit in a container is permitted to be 
blemished if any of such units exceeds 
the respective allowances of 5 percent 
by count: Pro\ided. That in all 
containers comprising the sample such 
crushed or broken units do not exceed 
an average of 5 percent of the total 
number of units and such blemished 
units do not exceed an average of 5 
percent of the total number of units. 

(2) Sliced. Not more than an average 
of one-eighth square inch of peel for 
each pound of total contents may be 
present: And more than 3 percent, by 
count of the units may be blemished 
One unit in a container is permitted to 
be blemished if such unit exceeds the 
allowance of 3 percent by count: 
Provided. That in all containers 
comprising the sample such blemished 
units do not exceed an avarage of 3 
percent of the total number of units. 

• (3) Dice. Not more than an average of 

one-eighth square inch of peel for each 
pound of total contents may be present: 
and not more than 3 percent by weight, 
of drained clingstone peaches may 
consist of units that are blemished 

(4) Mixed pieces or irregular sizes 
and shapes. Not more than an average 
of one-eighth square inch of peel for 
each pound of total contents may be 
present and not more than 1 blemished 
unit for each 32 oz of total contents may 
be present. 

|c) ""B" chssification. Halves, 
quarters, slices, dice, whole, or mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that are 
reasonably free from defects ^ay be 
given a score of 24 to 26 points. Canned 
clingstone poaches that fall into this 


classification shall not be graded above 
U.S. Grade D regardless of the total 
score for the prt^uct (this is a limiting 
rule). “Reasonably free from defects*' 
means that the canned clingstone 
peaches are practically free from pit 
material, are reasonably free from 
harmless extraneous material and from 
any defects not specifically mentioned 
that affect the appearance or edibility of 
the product, and in addition, has the 
foUosving meanings with respect to the 
following styles of canned clingstonv 
peaches: 

(1) Halves, quarters, and whole. Not 

more than an average of one-half square 
inch of peel for each pound of total 
contents may be present: not more thao 
5 percent, by count of the units may be 
cnished, or broken; and not more than 
10 percent, by count, of the units may be 
blemished. One unit in a container is 
permitted to be crushed or broken and 
one unit in a container is permitted to be 
blemished if any of such units exceed 
the respective allowances of 5 percent ^ 
and 10 percent by count Provided. Thit| 
in all containers comprising the sample 
such crushed or broken units do not I 
exceed an average of 5 percent of the 
total number of units and such | 

blemished units do not exceed an 
average of 10 percent of the total i 
number of units. 

(2) Sliced. No! more than an average 
of one-half square inch of peel for each 
pound of total contents may be present: 
and not more than 6 percent by count of 
the units may be blemished. One unit io 
a single container is permitted to be 
blemished if such unit exceeds the 
allowance of 6 percent by count’ 
Provided. That in all containers 
comprising the sample such blemished 
units do not exceed an average of 6 
percent of the total number of units I 

(3) Dice. Not more than an average of I 

one-half square inch of peel for each I 
pound of total contents may be present: | 
and not more than 6 percent by weight J 
of drained clingstone peaches may I 

consist of units that are blemished J 

(4) Mixed pieces of irregular sizes osM 

shapes. Not more than an average of I 
one-half square, inch or peel for each I 
pound of total contents may be present: I 
and not more than 1 blemished unit for I 
each pound of total contents may be I 
present I 

(d) classification. Halves. I 

quarters, slices, dice, whole, or mixed I 

pieces of irregular sizes and shapes of I 
canned clingstone peaches that arc I 

fairly free from defects may be given • I 
score of 21 to 23 points. Canned I 

clingstone peaches that fall into this I 
classification shaii not be graded abot'*| 
U.S. Grade C regardless of the toiiil I 
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•core for the product (this is a lixniting 
fuie). *’Falrly free from defects** means 
&at the canned clingstone peaches are 
practically free from pit mateiiaL are 
fairly free from harmless extraneous 
Daterial and from any defects not 
iptdfically mentioned that affect the 
appearance or edibility of the product, 
lod in addition, has the following 
meanings with respect to the following 
•tyles 01 canned clingstone peaches: 

(1) Halves, quarters, and whole. Not 
more than an average of one square inch 
of peel for each pound of total contents 
may be present; not more than 5 percent. 
t>) count* of the units may be crushed or 
broken; and not more than 20 percent. 

b}' count, of the units may be blemished. 
|(^ unit In a container is permitted to 
! be crushed or broken and one unit in a 
I container is permitted to be blemished if 
{Boy of such units exceed the respective 
I lUowancee of 5 percent and 20 percent, 
j by count: Pro\idcd. That in all 
contdinert comprising the sample such 
crashed or broken units do not exceed 
lA average of 5 percent of the total 
niinberof units and such blemished 
nits do not exceed an average of 20 
percent of the total number of units. 

(2) Slices, dice, and mixed pieces of 
yrn^ular sizes and shapes. Not more 

I than an average of one square inch of 
[peel for each pound of total contents 
Inay be present; and not more than 20 
[percent, by count, of the units may be 
Iblemt^hed. 

I (e) 'V** dassipcation. Canned 
Idingstone peaches of any style which 
|{ail to meet the requirements of 
Ipaiagraph (d) of this section but which 
Ineet the requirements of this paragraph 
Iftiy be given a score of 0 to 20 points 
shall not be graded above U.S. 

^de D. regardless of the total score for 
^product (this is a limiting rule). 

Klves. quarters, or whole canned 
l^lhgstone peaches that are thereby U.S. 
prtde D may also be “Below Standard 
Bo Quality—Blemished** or “Partly 
pwshed or Broken** or **Unevenly 
Frcnnied’’, or combinations thereof. 
I^ned clingstone peaches of U.S. 

^de D widi respect to **absence of 
P^tf** are practically free from pit 
p^pnal. are fairly free from harmless 
ptraneout material and from any 
►fects not specifically mentioned that 
materially the appearance or 
^btlity of the product, and in addition: 

I (1) Not more than an average of one 
is^*re inch of peel for each pound of 
contents may be present; 

^2) lo the style of halves, quarters, or 
any amount of crushed or broken 
■^Umay be present; and 
^3) Not more than 20 percent, by 
of the units may be blemished, 
unit in a container is permitted to 


be blemished if such unit exceeds the 
allowance of 20 percent, by count; 
Provided. That in all containers 
comprising the sample such blemished 
units do not exceed an average of 20 
percent of the total number of units. 

(0 "'SStd** dassificQtion. Canned 
clingstone peaches thst fail to meet the 
applicable requirements of paragraph (e) 
of this section may be given a score of 0 
to 20 points and shall not be graded 
above the following stated grades, as 
applicable, regardless of the total score 
for the product (this is a limiting rule). 

(1) Halves, quarters, or whole canned 
clingstone peaches shall not be graded 
above Substandard and may also be 
“Below Standard in Quality*' for the 
applicable reasons: 

(1) Not well peeled: 

(ii) Partly crushed or broken; 

(iii) Unevenly trimmed: 

Hv) Blemished. 

(2) Slices, dice, or mixed pieces of 
irregular sizes and shapes of canned 
clingstone peaches shall not be graded 
above Substandard and may alM be 
“Below Standard in Quality** for the 
applicable reasons: 

(i) Not well peeled: 

(ii) Blemish^. 

(g) classification. Halves, 
quarters, slices, dice, or mixed pieces of 
irregular sizes and shapes of canned 
“solid-pack" clingstone peaches that are 
fairly free from defects for canned 
“solid-pack" clingstone peaches may be 
given a score of 21 to 23 points. Canned 
“solid-pack** clingstone peaches that fall 
into this classification shall not be 
graded above U.S. Grade C Solid-Pack, 
regardless of the total score for the 
pr^uc! (this is a limiting rule). **Fairly 
free from defects for canned *solid-pack* 
clingstone peaches** means that the 
canned “solid-pack** clingstone peaches 
are practically free from pit material, are 
fairly free from harmless extraneous 
material and from any defects not 
spedfically mentioned that affect the 
appearance or edibility of the product, 
and in addition, there may be present: 

(1) Not more than an average of one 
square inch of peel for eadt pound of 
total contents; and 

(2) Not more than 2 blemished units 
for each pound of total contents. 

(h) ''SSidSP* classification. Halves, 
quarters, slices, dice, or mixed pieces of 
irregular sizes and shapes of canned 
“solid-pack" clingstone peaches that fail 
to meet the requirements of paragraph 
(g) of this section may be given a score 
of 0 to 20 points and shall not be graded 
above Substandard Solid-Pack, 
regardless of the total score for the 
product (this is a limiting rule). 


SS2.2S7S Character. 

(a) GeneraL The factor of character 
refers to the degree of ripeness, the 
texture, and tenderness of the product. 

(b) classification. Halves, 
quarters, slices, dice, whole, or mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that possess 
a good character may be given a score 
of 27 to 30 points. Mixed pieces of 
irregular sizes and shapes of canned 
clingstone peaches that score 27 to 30 
points shall not be graded above U.S. 
Grade B regardless of the total score for 
the product (this is a partial limiting 
rule). “Good character" has the 
following meanings with respect to the 
various styles of canned clingstone 
peaches: 

(1) Halves, quarters, slices, and mixed 
pieces of irregular sizes and shapes. The 
units are pliable and possess a tender, 
fleshy texture t>q>ical of nature. %vell- 
ripened. properly prepared, and properly 
processed canned clingstone peaches: 
and units are intact and possess 
reasonably well-deftned edges: and not 
more than 10 percent, by count, of the 
units may possess a "reasonably good 
character". One unit in a container is 
permitted lo possess a "reasonably good 
character if such unit exceeds the 
allowance of 10 percent, by count: 
Provided. *rhal the appearance or eating 
quality, or both, is not more than slightly 
affected by the character of such unit. 

(2) Dice. The product generally 
possesses a texture typical of mature, 
weli-rippened. properly prepared, and 
properly processed canned clingstone 
peaches; not more than 3 percent* by 
weight, of the drained clingstone 
peaches may be excessively frayed or 
mushy; and the product is otherwise 
reasonably free from crushed units. 

(3) Whole. The units possess a tender 
toxtiue typical of mature, well-ripened, 
properly prepared, and properly 
processed canned clingstone peaches; 
the units are uniformly intact and firm; 
and not more than 10 percent, by count, 
of the units may possess a “reasonably 
good character". One unit in a container 
is permitted to possess s “reasonably 
good character" if such unit exceeds the 
allowance of 10 percent by count: 
Provided, That the appearance or eating 
quabty. or both, is not more than slightly 
affect^ by the character of such unit. 

(c) "S'*dossification. Halves, 
quarters, slices, dice, whole, or mixed 
pieces or irregular sizes and shapes of 
canned clingstone peaches that possess 
a reasonably good character may be 
given a score of 24 lo 28 points. Mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that fall into 
this classincation shall not be graded 
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above U.S, Grade B, regardless of the 
total score for the product (this is a 
partial limiting rule). "Reasonably good 
character" has the following styles of 
canned clingstone peaches: 

(1) Halves, quarters, slices, and mixed 
pieces if irregular sizes and shapes. The 
units possess a texture typical of 
mature, properly ripened, properly 
prepared, and properly processed 
canned clingstone peaches: the texture 
is reasonably fleshy, and the units arc 
reasonably tender or the tenderness 
may be variable within the unit; the 
units are reasonably intact with not 
more than slightly frayed edges and may 
be slightly firm or sli^tly soft but are 
not mushy; and not more than 10 
percent, but count, of the unit may 
possess a faily good character. One unit 
in a container is permitted to possess 
such fairlv good character if such unit 
exceeds the allowance of 10 percent, by 
count: Provided. That the appearance of 
such unit. 

(2) Dice, The product generally 
possess a texture typical of mature, 
properly ripened, properly pepared. and 
properly processed cann^ clingstone 
peaches: not more than 5 percent by 
weight, of the drained clingstone 
peaches may be excessively frayed or 
mushy; and the product is otherwise 
reasonably free from crushed units. 

(3) Whole, The units possess a texture 
typical of mature, properly ripened, 
properly prepared, and properly 
processed canned clingstone peaches; 
the units are reasonably tender or the 
tenderness may be variable within the 
unit; the units may be slightly firm or 
slightly soft but are not mushy; and not 
more ^an 10 percent by count of the 
units may possess a fairly good 
character, except for mushy or "not 
tender" units. One unit in a container is 
permitted to possess such fairly good 
character if such unit exceeds the 
allowance of 10 percent by count: 
Provided, That the appearance or eating 
quality, or both, is not affected 
materially by the character of such unit 

(d) classification, fialves, 
quarters, slices, dice, whole, or mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that possess 
a fairly good character may be given a 
score of 21 to 23 points. Canned 
clingstone peaches that fall into this 
classification shall not be graded above 
U.S. Grade C regardless of the total 
score for the pr^uct (this is a limiting 
rule). "Fairly good character" has the 
following meanings with respect to the 
following styles of canned clingstone 
peaches: 

(1) Halves, quarters, slices, and mixed 
pieces of irregular sizes and shapes. The 
units possess a texture typical of 


mature, properly prepared, and properly 
processed canned clingstone peaches 
which may be variable in fleshness but 
the texture is fairly fleshy; the units may 
be lacking uniformity of tenderness; the 
units may be frayed but not excessively 
frayed or may be soft; and not more 
than 10 percent, by weight, of the 
drained clingstone peaches may be 
mushy or units that are so Hrm as to be 
"not tender." 

(2) Dice, The product generally 
possesses a texture typical of mature, 
properly prepared, and properly 
processed canned clingstone peaches; 
not more than 10 percent, by weight, of 
drained clingstone peaches may be 
excessively frayed or mushy or are so 
firm as to bo "not tender," and the 
product is otherwise fairly free from 
crushed units. 

(3) Whole, The units possess a texture 
typical of mature, properly prepared, 
and properly processed canned 
clingstone peaches which may be 
variable; the units may be lacking 
uniformity of tenderness: the units may 
be markedly firm or markedly ragged or 
soft: and not more than 10 percent, by 
count, of the units may be mushy or so 
firm as to be "not tender." One unit in a 
container is permitted to be mushy or 
"not tender" if such unit exceeds the 
allowance of 10 percent, by count: 
Provided, That in all containers 
comprising the sample, such units do not 
exceed an average of 10 percent of the 
total number of units. 

(e) classification. Canned 
clingstone peaches of any style that 
meet the requirements of paragraph (d) 
of this section with respect to units that 
are so firm as to be "not tender" but 
which otherwise possess a noticeably 
variable texture with not more than 25 
percent by weight, of the drained 
canned clingstone peaches that consist 
of mushy fiiiit may be given a score of 0 
to 20 points and shall not be graded 
above U.S. Grade D. regardless of the 
total score for the product (this is a 
limiting rule). 

(f) **SStd’'classification. Canned 
clingstone peaches of any style that fail 
to meet the applicable requirements of 
paragraph (d) or (e) of this section may 
be given a score of 0 to 20 points and 
shall not be graded above standards, 
regardless of the total score for the 
product (this it a limiting rule). Halves, 
quarters, slices, dice, whole, or mixed 
pieces of irregular sizes and shapes of 
canned clingstone peaches that are "not 
tender" are also "^low Standard in 
Quality—Not Tender." 

(g) classification. Halves, 
quarters, slices, dice, or mixed pieces of 
irregular sizes and shapes of canned 
"solid-pack" clingstone peaches that 


possess a fairly good character for 
canned "solid-pack" clingstone peacha | 
may be given a score of 21 to 23 pointt 
Canned "solid-pock" clingstone peachnl 
that fall into this classification shall lut f 
be graded above U.S. Grade C Solid- 
Pack regardless of the total score for rb?| 
product (this is a limiting rule). *Tairly 
good character for canned *8olid-pack 
dingstone peaches" means the prod uct | 
generally possesses a texture of 
properly prepared and properly 
processed "solid-pack" clingstone 
peaches which may be variable in 
tenderness, may be soft, or may constgj 
of fairly fitmAinits. 

(h) ^SStd-^P"* classification. Halves^ I 
quarters, slices, dice, or mixed pieceiid| 
irregular sizes and shapes of canned 
"solid-pack" dingstone peaches that fd 
to meet the requirements of paragraph 
(g) of this section may be given a scan I 
of 0 to 20 points and shall not be graded| 
above substandard solid-pack, 
regardless of the total score for the 
product (this is a limiting rule). 

4. In Part 52, { 52.2576 is added to 
as fallows: 

$52,2576 Asc#rtainlngthagradeofaloi| 
The grade of a lot of canned 
dingstone peaches covered by these 
standards is determined by the 
procedures set forth in the regluations 
governing inspection and certificationc 
processed fruits and vegetables, 
processed products thereof, and certiiia| 
other processed food products (7 CFR 
52.1 to 52,87). 

(Agricultural Marketing Act of 1946. Sect. 

203. 205.60 Stst. 1087.1090. as Ofiiendpii (7 
US.C, 1622,1624)) 

Dated: April 12.1965. 

WiliUm T. Manley. 

Deputy Administrator, Marketing Program^ 
|FR Doc. 85<916e Filed 4>ia-65: 8:45 am) 
atLUniQ cooe s4ie-02^ 


Animal and Plant Health Inspection 
Service 

9 CFR Parts 71 and 78 


lOocket No. a3>0e9) 

Individual Identification Devices for 
Cattle and Swine 

agency: Animal and Plant Health 
Inspection Service, USDA. 
action: Proposed rule. 

summary: This document proposes to^ 
amend the regulations in 9 CFR Parti 1 
and 78 for the purpose of requiring 
certain individual identification 
remain on cattle and swine while $u»|| 
animals are being moved in interstate 
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I commem, from the point of origin of the 
lOlerstate movement to Bnal destination. 
The current regulations require that the 
I ^vices remain on the animals only for 
the movement interstate. The adoption 
[ of the proposal would require that the 
I devices remain on such animals from 
I the point of origin of the interstate 
Bovement to final destination if such 
I animals are being moved in interstate 
I commerce. It appears that the adoption 
I of the proposal would strengthen the 
I tools available for use against the 
Iqiread of communicable diseases of 
■ cattle and swine by helping establish a 
loiore effective means of tracing infected 
land 1 ^‘xpoaed animals. 

[date: Written comments must be 
■received on or before ]une 17,1985. 
[AOOAESg: Written comments concerning 
I ihif proposed rule should be submitted 
[to Thomas O. Cessel. Director, 
[Regulatory Coordination Staff. APIUS, 
lUSDA. Room 728. Federal Building. 6505 
IBelcrest Road Hyattsville. MD 20782. 
IWntten comments received may be 
limpected at Room 726 of the Federal 
[Building between 6 am and 4:30 pm. 
[Monday through Friday, except 
[koiida)'!. 

[m FURTHen information contact: 

IDi. Robert B. Wagner. VS. APHIS. 

IllSDA. Room Federal Building. 6505 
[lelcrest Road. Hyattsville, MD 20782. 
laOl-t36-6684. 

[sufplemcntary information: 

(Bidgrouikl 

This document proposes to amend the 
iXeneral Provisions'* regulations and 
|the Brucellosis" regulations (contained 
D9CFR Parts 71 and 78 and referred to 
dow as the regulations) by making 
es concerning individual 
nlification devices. 

^rstate Movement and Interstate 
nerca 

Under the provisions of SS 71.18 and 
‘the regulations, certain cattle 
I swine are required to be identified 
I hack tags, eartags. brands, or tattoos 
ithe time of interstate movement of the 
is. These individual identincation 
are necessary as a tool for 
^iTig to trace the interstate spread of 
^^^nicable animal diseases. For 
«Me, they can help identify the 
-ce of diseases by allowing an 
ft! found to be infected with a 
to be traced back through 
channels to the herd of origin. 
^lo determine the extent of spread of 
filiMase from the source by allowing 
to be traced from the herd of 
Mo the final destination. The 
feails 

can be traced by examining 
p^^artion records kept by owners. 


market agencies, dealers, government 
agencies, and others. These records 
identify each animal by an individual 
identification device number or brand. 
The provisions in If 71.17 and 78^ 
require that the Individual identification 
devices remain on the animal only for 
the movement interstate. In many cases 
the person shipping the animals merely 
intends that they ^ shipped interstate 
to a stockyard or other place short of the 
final destination. Further, Individual 
Identification devices are sometimes 
replaced or altered during movement in 
marketing channels prior to the animals 
reaching their final destination. This can 
frustrate the purpose of the individual 
identification device. For example, if an 
animal found infected with a 
communicable di.sease does not have 
any individual identification or has 
inaccurate identification, it may be 
impossible to troce its movement back 
to its herd of origin and a possible foci 
of infection. 

There is authority in the animal 
quarantine laws to require that 
individual identification devices on 
animals remain on the animals while 
they are being moved in interstate 
commerce. Utilization of this authority 
would mean that the devices would be 
required to remain on the animals while 
such animals are being moved from the 
point of origin interstate to the animals’ 
final destination, such as a slaughtering 
establishment or a farm for brewing or 
raising. The movement in interstate 
commerce would include any temporary 
stops prior to movement to final 
destination, such as stops at a stockyard 
or dealer premises for feed, water, rest, 
or sale. In order for tracing to he 
effective, it appears that it is necessary 
to amend {$ 71.78 and 78.30 to require 
that such identification remain on the 
animals while they are being moved in 
interstate commerce. 

Except for animals moved for 
slaughter, such identification would also 
likely allow the tracing of an animal for 
an extended period of time after 
movement in interstate commerce since 
the records that are kept concerning the 
movement of animals are usually kept 
for at least one year and it is customary 
practice for livestock owners on farms 
or ranches to leave such identification 
on the animals inderinitcly. 

Consistent with the discussion above, 
a definition of "moved (movement) in 
interstate commerce" would be added to 
9$ 71.1 and 78.1 to read as follows: 

Moved from the point of origin of lha 
interstate movement to the animara Hnal 
destination, such as a slaughtering 
establishment or a farm for breeding or 
raiftng. and including any temporary stop# 
for any purpose prior to movement to final 


destination, such as slop# at a stockyard or 
dealer premisea for feed, water, rest, or sale. 

Removal or Tampering 

In addition. 99 71.18 and 76.30 of the 
regulations contain certain provisions 
concerning who is responsible for the 
identification of the animals in question 
and contain provisions concerning the 
removal of or tampering with the 
individual identification devices. In this 
connection. § 71.16 (b)( 3) provides: 

Each person who ships, transports, or 
otherwise causes the movement of the cattle 
interstate is responsible for the idenlincation 
of the animals as required by this section. No 
such person shall remove or tamper with or 
cause the removal of or tampering with an 
idenlihcation back tag or eartag required in 
this section for interstate movement of 
animals, except as authorized by the Deputy 
Administrator, Veiennary Services, upon 
request in specific cases and under su^ 
conditions as he may impose to innure 
continuing tdentlticstion. 

Alto, 1 7a30(c) provides: 

Eacdi person who causes the movement of 
the swine iniarstats is responsible for the 
identiltcaHon of the animals as required by 
this section. No such person shall remove or 
tamper %vith or cause the removal of or 
tampering with an identificalioo tattoo or 
approved swine identification tag * required 
in this section for interstate movement of 
swine, except at the time of slaughter, or as 
may be authorized by the Deputy 
Administrator. Veterinary Services, upon 
request in specific cases and under such 
conditions as be may impose to insure 
continuing identlftcatiun. 

Consistent with the proposal to 
provide the individual identification 
devices remain on the animals while the 
animals are being moved in interstate 
commerce, It is also proposed to amend 
99 71.18(a)(3) and 78.30(c) to require that 
after application the individual 
identification devices not be removed or 
tampered with as long as the animals 
are being moved in interstate commerce. 

As noted above, the quoted provisions 
in 99 71.18(a)(3) and 78.30(c) currently 
specify that certain persona responsible 
for the identification of the animals are 
prohibited from removing or tampering 
with identification backtags or eartags 
and identification swine tattoos or 
approved swine identification tags. It is 
proposed to amend the quoted 
provisions to require that the prohibition 
against removal of or tampering with 
such devices apply to all identification 
devices required by 9 9 71.18 and 78.30 
rather than only the devices specified. 
Further, it is proposed to amend the 
quoted provisions to require that such 
prohibited apply to all persons while the 
animals are being moved in interstate 
commerce rather than only to those 
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persons responsible for the 
identincation of the animals. It appears 
to be necessary to make these changes 
since an effective tracing pro^am could 
be frustrated if any of the devices were 
allowed to be removed or tampered with 
by anyone. 

Also, as noted above. S 78.30(c) 
indicates that the individual 
identification devices are allowed to be 
removed at the time of slaughter; 
however. § 71,18(a)(3) does not contain 
similar language, llie individual 
identification devices are removed from 
the carcasses at the time of slaughter; 
and it appears necessary to clarify 
S 71.18(ai(3) to also provide that the 
devices are allowed to be removed at 
the time of slaughter. 

Responsibility for Identification 

in addition, as noted above, 

S 71.18(a)(3) places responsibility for the 
identification of animals on **each 
person who ships, transports, or 
otherwise causes the movemenf' of the 
animals and § 78.30(c) places such 
responsibility on "each person who 
causes the movement of* the animals. 
These provisions are intended to place 
such responsibility on **each person who 
ships, transports, or otherwise causes 
the movemenf’ of the animals. 
Therefore, it appears that it is necessary 
to clarify § 78.30(c) to specify that such 
responsibility is placed on each person 
w*ho ships, transports, or otherwise 
causes the movement of the animals. 

Miscellaneous 

In addition, this document proposes to 
make certain nonsubstantive changes 
for purposes of clarity. 

Executive Order 12291 and Regulatory 
Flexibility Act 

This proposed rule is issued in 
conformance with Executive Order 
12291 and has been determined to be not 
a **major rule.*^ Based on information 
compiled by the Department, it has been 
determined that this proposed rule 
would not have a significant effect on 
the economy, would not cause a major 
increase in costa or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions: and 
would not have a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The adoption of the proposal would 
not impose additional activities on the 
part of anybody since it would merely 
require that individual identification 


devices, which are already required to 
be applied to certain animals, remain on 
such animals while the animals are 
being moved in interstate commerce, 
from the point of origin of the interstate 
movement to final destination. 

Under the circumstances explained 
above, the Administrator of the Animal 
and Plant Health Inspection Service has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 

list of Subjects 

9CFRPart71 

Animal diseases. Livestock and 
livestock products. Quarantine. 
Transportation. 

9 CFR Part 78 

Animal diseases, Cattle, Hogs. 
Quarantine. Transportation. Brucellosis. 

Accordingly, it is proposed to amend 9 
CFR Parts 71 and 76 as follows: 

PART 71—GENERAL PROVISIONS 

1. A new paragraph (p) would be 
added to S 71.1 to read as follows: 

{71.1 Definmons. 

• • • • • 

(p) Moved (movement) in interstate 
commerce. Moved from the point of 
origin of the interstate movement of the 
animals* Hnal destination, such as a 
slaughtering establishment or a farm for 
breeding or raising, and including any 
temporary stops for any purpose prior to 
movement to final destination* such as 
stops at a stockyard or dealer premises 
for feed, water, rest, or sale. 

2. The heading for S 71.18 would be 
revised to read: 

{ 71.18 IruSvIdual IdentincsUon of certain 
cattle 2 yeers of sge or over for movement 
tel interstate commerce. 

3. In the first sentence of § 71.18(a). 
’’being moved interstate” would be 
changed to "being moved in interstate 
commerce” and ’’shall be moved 
interstate” would be changed to ’’shall 
be moved in interstate commerce”. 

4. In the second sentence of S 71.18(a). 
•’All interstate movements” would be 
changed to ”Any movement in interstate 
commerce.” 

5. In 5 71.18(a){l)(i), ’’May be moved 
interstate” would be changed to "May 
be moved in interstate commerce”; 
"when moved interstate.” would be 
changed to "when moved in interstate 
commerce.”; and "such cattle are 
accompanied" would be changed to 
"such cattle when moved interstate are 
accompanied". 


6. In 5 71.18(a)(l)(ii). ”May be moved 
interstate" would 1^ changed to "May 
be moved in interstate commerce”. 

7. In the first proviso of 

ft 71.18(a)(l)(ii). ”if such cattle are 
moved interstate" would be changed to 
"if such cattle are moved in interstate 
commerce" and "when moved 
interstate." would be changed to "whes 
moved in interstate commerce,". 

8. In the second proviso of 

ft 71.18(a)(l)(ii), "when such cattle are 
moved interstate" would be changed to 
"when such cattle are moved in 
interstate commerce”. 

9. In ft 71.18(a)(l)(iii). the material 
preceding the first colon would be 
revised to read; "May be moved In 
interstate commerce for any purpose 
other than slaughter if such cattle, y^hm 
moved in interstate commerce, are 
Identified by Animal and Plant Health 
inspection Service-approved eartags in 
lieu of badetogs. and ore accompanied 
when moved interstate by an owner's 
statement or other document * stating:* 

10. In the proviso in ft 71.18(a)(l)(ii[)L 
"which are moved interstate" would be 
changed to "which are moved in 
interstate commerce". 

11. In ft 71.18, paragraph (a)(3) would 
be revised and paragraph (a)(4) would 
be added. (Paragraph (a)(3) would be 
divided into paragraphs (a)(3) and 
(al(4)). 

ft 71.1S IrKfivtdusI idontIftcaUon of certili 
cattle 2 years of age or over lor movemini 
In Interstate commerce. 

|a) • • • 

^(3) Each person who ships, transporli 
or otherwise causes the cattle to be 
moved in interstate commerce is 
responsible for the identification of tbi 
cattle as required by this section. 

(4) No person shall remove or tamptf 
with or cause the removal of or 
tampering with a backtag. eartog. brasi 
or other identification device required■ 
be on cattle pursuant to this section 
while such cattle are being moved in 
interstate commerce, except at the tint 
of slaughter, or as may be authorized bf 
the Deputy Administrator. Veterinary 
Services, upon request in specific cam. 
and under such conditions as the Dep^ 
Administrator. Veterinary Services. n< 
impose to ensure continuing 
identification. 

• • • • • 

PART 78—BRUCELLOSIS 

12. A new paragraph (iii) would be 
added to ft 78.1 to read as follows; 

$79.1 OsftnakMis. 

• • • • • 
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(tii) Moved (movement) in interstate 
commerce. Moved from the point of 
origin of the interstate movement to the 
animals' final destination, such as a 
slaughtering establishment or a farm for 
breeding or raising, and Including any 
temporary stops for any purpose prior to 
movement to final destination, such as 
stops at a stockyard or dealer premises 
for feed, water, rest, or 8alc« 

13. In the heading for Subpart E. in 9 
CFR Part 7a, the word '‘Interstate" 
would be removed. 

14. In S 78.28 the words "or in 
interstate commerce" %vould be added 
immediately after the word "interstate". 

15. In the first sentence of S 76.30(a) 
**iow8 and boars moved interstate" 
would be changed to "sows and boars 
moved in interstate commerce" and 
*yior to such interstate movement" 
would be changed to "prior to such 
movement in interstate commerce". 

18. In the second sentence of 
f 78.30(ak **niay be moved interstate." 
would be changed to "may be moved in 
interstate commerce". 

17. In the first sentence of $ 78.30(b). 
“ail breeding swine moved interstate" 
would be changed to "all breeding 
iwine moved in interstate commerce" 
and "prior to such interstate movement" 
would be changed to "prior to such 
movement in interstate commerce". 

I 18. In i 78.30. paragraph (c) would be 
revised and paragraph (d) would be 
•dded. (Paragraph (c) would be divided 
into paragraphs (c) and (d)). 

17130 Identification of sows and boars. 

I * • • • • 

(c) Each person who ships, transports, 
or otherwise causes the swine to be 
|®oved in interstate commerce is 
[responsible for the identification of the 
[swine as required by this section. 

Md) No person shall remove or tamper 
prith a tattoo, approved swine 
P^tification tag. or other identification 
Wevice required to be on swine pursuant 
Ijo this section while such swine are 
jWng moved In interstate commerce. 

at the time of slaughter, or as 
jjsy be authorized by the Deputy 
U^lnistrator upon request in specific 
pses and under such conditions as the 
PPuty .Administrator may impose to 
psure continuing identification. 

l/*»thority: Secs. 4-7,23 Slat. 32. as 
P^ded. scci 1,2, and 3,32 SUI. 791-792, as 
P^Pded; tecs. 1-4.33 Slat. 1284,1285. as 
P^ed. 41 Stat 899. sec l(n|a). 58 SUt, 

P- M amended, sec. 2.65 Stat. 093. secs. 3 
p Ik 7S Stat 130 and 132; 21 U.aC. 111- 
P I14«. lHa-l. 115. lie. 117.120-128,134b. 
pf 7 CFR 2.17. 2.51. and 371.2(d). 


Done at Washington. D.C. this 10th day of 
April 1985. 

C.). Tichtner, 

Actir^ Deputy Administrator. Veterinary 
Senrices, 

[FR Doc. 85-8895 Filed 4-16-85: 8:45 am) 
eiLuitQ cooe Mio-st-n 


FEDERAL ELECTION COMMISSION 
11 CFR Part 110 
(Notice 1985-4] 

Contribution and Expenditure 
Limitations and Prohibitions: 
Contributions by Persons and 
Multicandidate Political Committees 

AGENCY: Federal Election Commission. 
action: Notice of proposed rulemaking. 

summary: The Commission requests 
comments on the proposed revision of 
its regulations governing limitations on 
contributions by persons and 
multicandidate political committees at 
11 CFR 110.1 and U0,Z These 
regulations implement 2 U.S.C. 441a(a) 
(1) and (2), provisions of the Federal 
Election Campaign Act of 1971, as 
amended ("the Act"), 2 U.S.C 431 et seg. 
The proposed revisions arc intended to 
clarify the scope of the contribution 
limitations prescribed by each section 
by addressing several issues which have 
arisen since the present regulations 
were promulgated in 1977. Further 
information on the proposed 
amendments is provided in the 
supplementary Information which 
follows. 

OATES: Comments must be received on 
or before May 17.1985. 

ADDRESSES: Comments should be made 
in writing and addressed to Ms. Susan E. 
Propper, Assistant General Counsel. 

1325 K Street NW.. Washington. D.C 
20463. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Susan E. Propper, Assistant General 
Counsel, (202) 523-4143 or (800) 424- 
9530. 

SUPPLEMENTARY INFORMATION: The 
primary purpose of the proposed 
amendments to 11 CFR 110.1 and 110.2 is 
to address several issues raised in the 
administration of these provisions since 
they were adopted in 1977. Through this 
Notice, the Commission is seeking 
comment on $$ liai and 110.2 using 
several different approaches to present 
the issues. The Commission notes that 
with respect to some issues, specific 
results are proposed in the attached 
draft rules, although a variety of 
approaches are under consideration. 

Tile alternatives are set forth below for 


public comment Additionally, the 
Commission is initiating this rulemaking 
in order to solicit comments on several 
broader questions for which no speciHc 
regulatory language is proposed at this 
time. Possible approaches to the broader 
issues are summarized below for public 
consideration. Finally, the Commission 
is interested in receiving public 
comment on the current language of 
sections liai and 110.2. 

Current Language of Sections 

Section 1 JO. 1 Contributions by persons 
other than multicandidate politi^ 
committees. 

Section J10,J(a) Scope, 

The Commission proposes to rctitle 
§ 110.1 "Contributions by persons other 
than multicandidate political 
committees." and to provide a "Scope" 
paragraph to explain who Is subject to 
the contribution limitations of this 
section. These changes are proposed in 
response to questions the Commission 
receives from time to time as to whether 
{ 110.1 applies to multicandidate 
political committees or permits 
contributions by corporations and labor 
organizations. The Commission notes 
that this confusion arises from the 
inclusion of corporations and labor 
organizations in the definitions of 
"person" in 2 U.S.C, 431(11) and 11 CFR 
100.10. Therefore, the Commission is 
publishing for public comment a new 
paragraph 110.1(a), entitled "Scope" 
which is designed to clarify that the 
limitations prescribed by this section 
apply only to contributions made by 
persons other than multicandidate 
political committees (which are covered 
under § 110.2) and other than entities 
which are prohibited from making 
contributions under 11 CFR 110.4, and 11 
CFR Parts 114 and 115, such as foreign 
nationals, corporations, labor 
organizations and Federal contractors. 

As revised, S 110.1 would still apply to 
individuals, partnerships, 
unincorporated associations and 
political committees other than 
multicandidate political committees. 

Section 1 JO. JfbJ Contributions to 
candidates. 

1. Statutory limitation on 
contributions. Paragraph § 110.1(b] of 
the proposed regulations would continue 
to set forth the rules governing 
contributions to candidates that are 
currently contained in 1110.1(a). TTius. 
paragraph (b)(1) would restate the $1,000 
statutory limitation in present 
§ 110.1(a)(1) for conlributioiu to a 
candidate and his or her authorized 
political committees and agents with 
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renpect to any el«?ction for Federal 
office. 

2. Designation of contributions for 
particular elections. In the 
administration of the campaign 
financing laws the Commission has 
encountered problems because the Act 
esteblishes separate contribution 
limitotions for primary and general 
elections. See 2 U^C. 431(1) and 441a(a) 
(1) and (2). These provisions require the 
Commission to determine for which 
election a contribution Is made. In 
making this determination, the 
Commission relies on the contributor’s 
written designation for a particular 
election. If the contribution is 
undesignated, the present rule states 
that the contribution Is for the next 
election. 11 CFR liai(a)(2)(U). Different 
problems have arisen with regard to 
designated and undesignated 
contributions. For example, a % 

contribution may be designated for a 
primary election, caucus or convention 
but received after the date of that 
election. The current regulations provide 
that such contributions shall be made 
only to the extent that they do not 
exceed net debts outstanding from such 
election, 11 CFR 1iai(aK2)(i). However, 
the present regulation does not indicate 
what should done with such 
dcsimated contributions if the recipient 
candidate or his committee has no 
outstanding primary debts. The 
Commission is considering whether to 
revise its rules to provide that the 
candidate or authorized committee must 
return or obtain a written redesignation 
of contributions to the extent that they 
exceed net debts outstanding. See 
proposed 11 CFR 110.1(bKt)(i). Under 
this proposed rule, the redesi^ation 
may be for any other election but must 
result in excessive contribuboRS for that 
election. 

The Commission recently received a 
request for advice on this issue from 
Congressman Don Pease. See Advisory 
Opinion (’’AO ’) 1984-321 Fed Election 
Camp. Fin. Guide (CCH) ^ 5777 at 11,094 
(Aug. 17,1984), In response, the 
Commission stated that the Pease 
Committee must either ’'return the 
contribution to the contributor or . • . 
have the cofatributor designate in writing 
that the contribution is for the • • • 
general election Id, at 11,095. The 
Commission requests comments as to 
whether the regulations simuld provide 
a particular length of time within which 
the recipient must make a refund or 
obtain B redesignation, and whether 10 
days, 30 days, or 60 days would be 
appropriate. The Commission notes that 
under 11 CFR 103.3(a) all receipts ^ a 
political committee must be deposited 


within 10 days of the treasurer’s receipt. 
Contributions which appear to be illegal 
may be deposited pending a 
determination as to their legality under 
11 CFR 103.3(b). In revising 5 110.1 the 
Commission wishes to avoid any 
apparent conflict with § 1033. 

Under the present rule, only 
designated contributions made after a 
primary election are limited by the 
amount of outstanding debts. The 
Commission is considering broadening 
this rule so that it would apply to 
designated contributions receivcid after 
a general election, runoff election, or 
special election. Thus, proposed 
S 110.1 [b)(2|(i) would provide Omt 
contributions for one of these elections, 
if made after the date of the election, 
may be made only to the extent that 
there are either net debts outstanding 
from such election or may be designated 
for a different election. Ibis rule luso 
provides that any amounts exc e edi n g 
net debts outstanding must be returned 
or redesignated, as discussed above. 

3. iVet debts outstanding. In the 
context of the designation problems 
discussed above, the issue arises as to 
wliether a candidate or hit authorized 
committee has outstanding debts from a 
primary election. The present reflation 
does not define the term ”net debts 
outstanding”. 

In AO 1084-32 Congressman Pease 
asked the Commission how to calculate 
net debts outstanding. The Commission 
responded that in its view, net debts 
outstanding ''means the difference 
between (i) the total of the commitleeb 
debts and obligations incurred with 
respect to the primary election and (ii) 
the total of the committee's cash on 
hand and receivable available to pay 
those debts and obligations as of the 
date that a contribution designated for 
the primary election U made.” AO 1984- 
32 at 11,093. The Commission is now 
interested in receiving comments as to 
whether the new regulations should 
include this formula. Therefore, the draft 
amendments which follow propewe a 
definition for net debts outstanding 
whidfi is modeled after the language In 
AO 1964-32. See § liai(b)(3). The 
proposed deflnitioii contains fuller 
descriptions of cash on hand and 
amounts owed to the committee. The 
Commission also requests suggestions 
as lo other items that should be figured 
into the calculation of net debts 
outstanding. For example, funds carried 
over from a previous election could be 
included. The formula could also take 
into account the fair market value of 
capital assets and other assets without 
requiring their liquidation. See e.g, 11 
CFR 90343(b) (1) and (2). 


The Commission recognizes the 
practical difficulties that can arise for 
campaigns if they are expected to 
determine the existence of a primary 
debt as of a particular date, such as the 
date on whi^ they received the 
contribution or the date of the election. 
AO 1984-32 suggests that the calcub'jai| 
should use the date on which the 
contribution was "made”, Thougli this 
date is also included in proposed < 

{ 110.1 (b)(3)(iii), the Commission 
requests comments as to whether one di 
the alternatives Is preferable. Addtti>jrj| 
problems concerning the determlnatioo 
of when a contribution hi ’’made** and 
"received” are discussed below. 

The Commission also seeks public 
comment on whether to permit 
committees receiving such designs trd 
contributions to deposit them until they | 
can determine the existence of a debt 
Compare It CFR 103.3. The recipient 
could note this situation on the 
appropriate report filed with the 
Commission. Another issue concerns t 
appropriate length of time that should 
allowed for determining the existence c 
a debt Possible time limits include teo 
or thirty days from either the date of 
receipt or the date of deposit, or the ndj 
of the reporting period. In this context 
the Commission notes that often 
designated contributions received after I 
the primary may have been conlribuled I 
in connection with a loint fuadrais r fbr| 
several candidates. Hence, it may takt 
some time for the recipients to 
determine the financial status of theli 
campaigns. As discussed above, the 
Commission also requests coaimen\s tt| 
to the total amount of lime that should 
be allowed for recipients to return 
contributions or obtain their 
redesignation if the recipient did not 
have debts. 

The Commission occasionally 
receives inquiries as to whether the 
present regulations permit candidates! 
incorporate thefr primary debts Into 
their general election fnnds and to psj I 
their primary election debts with 
contributions properly received for tbs ] 
general election. Accordingly, the 
Commission requests comments »i to 
whether the revised regulations $kcndd| 
be clarified to specifically permit this, 
and how such a rule would affect the 
contribution limitations for both 
elections. 

The Commission recognizes that 
of the foregoing difficulties in 
administering and enforcing the 
contribution Yimitationa rc^l from 
statutory establishment of limits on s 
per election basis rather than an 
election cycle basis. Wilh respect to 
designated contributions, the 
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Commission requests suggestions as to 
iww to avoid the need to determine 
whether the recipient committee is in a 
deheit position. One approach would be 
to provide that whenever excess 
primary funds are transferred to the 
general election account, they will count 
towards the contributor*s ceiling for 
general election contributions. The 
recipient committee would determine 
which primary contributions are 
transferred on a lasbreceived-Hrst- 
transferred basis. If the committee has 
00 excess primary funds to transfer, it 
Deed not go through this procedure. This 
approach would reduce the advantage 
currently enjoyed by candidates who 
arc unopposed in the primary. The 
I Cemmisrion also requests comments on 
applying this approach to contributions 
d^ignated for a general election which 
are transferred to the next election 
cycle Another way to eliminate the net 
debts outstanding problem would be to 
permit designated contributions to be 
(Bade for a primary or general election 
I regardless of whether the recipient 
I candidate or committee has outstanding 
debts for that election and regardless of 
whether the contribution is made before 
I or after the election. The Commission 
I requests comments on this approach 
[lod on other possible ways to avoid 
Icalculatioii of net debts outstanding. 

I I Procedure for designating 
XmtributioiUL in the administration and 
I enforcement of the Act. the Commission 
lbs encountered recurring problems 
[regarding the methods by which 
[contributions are designated for 
[locular elections. The Commission 
Iwisbea to ensure greater imiformity in 
[the reporting of designated contributions 
|hy their recipients and those donors 
liubject to the reporting requirements of 
■the Act. To achieve this goal the 
ICommisslon is proposing new 
|iU0.l(b}(4) which would provide that 
l^ignations must be indicated on the 
l^tiable Instrument comprising the 
jwitribution or In an attached or 
l•ccompanyiM writing signed by the 
■^.tributor. TnU new provision would 
puirc the written designation to be 
^temporaneous with the making of the 
P^tribution, This would ensure the 
fynunication of the designation to the 
ppient candidate or committee. Thus, 
pfact that a contributor has attempted 
B^designate a contribution for a 
Bwicular election in its reports filed 
the Commission would not suffice 
p purposes of effecting a written 
Plgnation under proposed 

Commission recognizes that 
§ 110.1(b)(4). by requiring 
piemporaneous designations, would 


preclude recipients from obtaining after- 
the-fact written designations or 
redesignstions of contributions that 
appear to be excessive when received 
Yet written redesignations would be 
permitted under Sliai(b)(2)(i) in the 
situation where the contribution is 
originally designated for a previously 
held election for which there are no 
outstanding debts. Accordingly, the 
Commission requests comments as to 
whether redesignation should be 
allowed at all and if so. under what 
drcumstances. 

5. Determining when a contribution is 
made and who is an agent The 
Commission has encountered several 
recurring problems with regard to 
undesignated contributions. Under the 
present rule, the determination as to 
whether an undesignated contribution 
counts against the contributor's limit for 
the primary or general election depends 
on when the contribution is “made.” See 
11 CFR 110.1(8}(2)(ii). However, the 
regulations do not define when a 
contribution is made. A question as to 
when a contribution is made can also 
arise when designated contributions are 
received after the date of the election 
designated. The Commission has also, 
encountered problems with regard to 
when contributions are “received.” 
Recipients are required to report the 
date of receipt under 11 CFR 104.3 and 
104.8. but “receipt” is left undefined. 
Moreover, in establishing date of 
receipt, questions may arise as to who is 
an agent of the recipient committee for 
the purposes of receiving contributions 
on its behalf. Accordingly, the 
Commission requests comments as to 
whether the terms “made.” “received" 
and “agent" should be defined, and if so. 
what to include in the definitions. 

Though the attached proposed rules 
do not contain draft deHnitions for these 
terms, the Commission nonetheless 
requests comments on several 
alternatives. For example, the 
regulations could state that the 
contribution is made on the date that the 
contributor relinquishes control over il 
whether by mailing it or hand delivering 
it. However, this definition could result 
in the contributor reporting that the 
contribution was made on a date prior 
to the date on which the recipient %vould 
report having received the contribution. 
Recipient committees are required to 
report the dale of receipt under 11 CFR 
104.3 and 104.8 If the contributor and 
the recipient report different dates that 
do not fall within the same reporting 
period or that straddle an election, there 
is a problem in determining the 
appropriate election to which 
contributions should be attributed. This 


might necessitate weighing additional 
evidence provided by the contributor or 
the recipient in substantiating their 
claims. This problem would not arise if 
the regulation, instead, provided that the 
contribution is made on the date it is 
received by the candidate or committee. 
Though a single date would result in 
greater uniformity in reporting, it 
nonetheless ignores the statutory 
distinction between making and 
receiving or accepting illegal 
contributions. Cf. United States v. 
Hankin, 607 F.2d 611 (3d Clr. 1979). 
Further, in the case of a contribution 
sent by mail or through an intermediary, 
it would be difficult for the contributor 
to ascertain the appropriate date to be 
reported. Of course, the contributor 
could avoid this problem simply by 
designating the contribution. 
Alternatively, the regulations could state 
that a contribution shall be considered 
to be made on the date that appears on 
the negotiable instrument. This date has 
the advantage of being readily 
ascertainable by all parties but has the 
disadvantage of possibly encouraging 
predating or post dating of checks. 
Moreover, checks are often not 
delivered on the same date they are 
written. Finally the regulations could 
provide that the date the contribution is 
made is the date It is deposited by the 
recipient. This alternative would give 
the recipient considerable latitude in 
determining when contributions are 
made. The Commission notes that in 
United States v. Hankin, 607 F.2d 611, 

615 (3d Cir. 1979) the Third Circuit held 
that for the purposes of the Act's statute 
of limitations and given the 
circumstances of that case, certain 
contributions were made prior to the 
day on which they were deposited. This 
decision noted the statutory distinction 
between making and accepting illegal 
contributions. Id at 613. The Court also 
cited the inclusion of pledges in the 
statutory definitions of “contribution.” 

Id, at 614. It should be noted that after 
this case was decided. Congress 
amended the statutory definition of 
contribution to exclude contracts, 
promises or agreements to make 
contributions, whether or not legally 
enforceable. 

As noted above, the question of when 
a contribution is made is related to the 
questions of when it Is received and 
who has received it on behalf of the 
recipient committee. Hence it may be 
advisable to define who is an agent of a 
committee for the purpose of receiving 
contributions on its behalf. Therefore, 
the Commission welcomes suggestions 
as to whether to define “agent" and if 
so. what to include in the definition. As 
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an alternative, the revised rules could 
simply provide examples of situations in 
which an agency relationship would 
exist 

Section 110,1(c) Contributions to 
political party committees. 

Section 110.1(b} of the present 
regulations restates the statutory 
limitation of $20,000 for contributions to 
political committees established and 
maintained by national political parties. 
Hiis provision would not be 
substantially modified under the 
proposed rules, but would be 
redesignated as S llO.lfc). However, the 
proposed rules would clajify that the 
national committee of a political party 
may receive contributions up to the 
$20,000 limit even If it Is the authorized 
committee of a Presidential candidate 
under 11 CFR 9002.1. 

Section 110,l(d) Contributions to other 
political committees. 

The proposed regulations would 
combine current paragraphs (c) and (d) 
into new paragraph (d) which would 
govern contributions to other political 
committees, including those making 
independent expenditures under 11 CFR 
Part 109. 

Section 110,l(e) Contributions by 
partnerships, 

A numberr of questions have arisen 
regarding 9 110.1(e), which governs 
contributions by partnerships. This rule 
requires contributions by a partnership 
to be attributed to both the partnership 
and to the individual partners. This 
provision avoids creating the 
opportunity for members of partnerships 
to evade their individual contribution 
limitations. However. It has been 
suggested that the attribution rule is 
unnecessary for large partnerships 
because the amount attributed to 
individual partners may be nominal. 
Accordingly, the Commission requests 
suggestions for alternatives that would 
prevent evasion of the contribution 
limitations without imposing 
unnecessary requirements on large 
partnerships. Should the Commission 
decide to retain the present attribution 
rule, it is considering clarifying that the 
contribution counts against the limits for 
both the partnership and the individual 
partners. However, no portion of the 
contribution may be attributed to the 
corporate partners. An alternative 
approach would be to eliminate the 
limitation on partnership contributions 
and to attribute these contributions only 
to the individual partners. 

The Commission recognizes that a 
number of partnerships have established 
plans in or^r to facilitate the making of 


political contributions by members of 
the partnership. Accordingly, the 
Commission requests comments as to 
whether, as a result of such plans, these 
partnerships should be considered to be 
conduits or interm ediar ies subject to the 
requirements of 11 CFR IKXfiior to be 
political committees if they otherwise 
meet the definition of a political 
committee. 

The Commission also requests 
comments concerning nonconnected 
political committees consisting of 
contributors who are partners of a 
particular partnership. In particular, 
comments are requested as to whether 
to permit such partnerships to institute 
check off systems whereby 
noncorporate partners and employees of 
corporate partners may authorize the 
partnership to withhold amounts from 
their shares of the profits or salaries and 
to forward such contributions directly to 
the partnership political action 
committee. The Commission is 
concerned that part of the 
administrative expenses incurred in 
running the checkoff system would be 
attributed, inevitably, to the corporate 
partners.*^e Commission also requests 
comments as to whether such a system 
would result in excessive contributions 
by the partnership to the nonconnected 
politick committee. Such a checkoff 
system was approved in AO 1962-63,1 
Fed. Election Camp. Guide (CCH) f57D4 
at 10,946 (Feb. 10.1983). 

Section 110,l(f) Contributions to 
candidates for more than one federal 
office. 

Section 110.1(f) of the proposed rules 
follows the current regulations as to the 
conditions under whi^ a single 
contributor may donate tip to SlUXX) for 
each election for each office if a 
candidate is running for more than one 
office. In this context, the Commission 
has received Inquiries as to the 
application of paragraph (f)* where, for 
example, a candidate receives 
contributions for a House race, then 
declares bis candidacy for the Senate, 
but subsequently abandons his Senate 
bid and wishes to renew fundraising for 
his House campaign. See e,g„ AO 1064- 
381 Fed. Election Camp. Guide (CCH) 

1 5780 at 11,098 (Aug. 22,1961). Propo^ 
9 110.1(0 is intended to clarify that a 
candidate's principal campai^ 
committee or other authorized 
committee for one election to one office 
may not make transfers ta loans to. 
contributions to or expenditures on 
behalf of that candidate's other 
committees for his or her cl^ion to 
another office if such transaction would 
contain contributions which would be in 
violation of the Act. 


Section 110.1(g) Contributions tv teiJis i 
debts. 

Paragraph liai(g). governing 
contrilmtions made to retire debts, 
would not be substantively amender) 
under the proposed revisions. 

Section 110.1(h) Aggregation of 
contributions. 

The rules proposed today would midi 
several modifications to 9 110.1(h). 
These amendments are intended to 
clarify that contributions made to a 
particular candidate and his or her 
authorized committee must be 
aggregated with contributions made to 
unauthorized political committees for 
the purposes of the contribution 
limitations under certain drcumstaiicei 
Such aggregation is designed to protect 
the contribution limitations when 
authorized committees seek 
contributions to support a candidate or 
a contribution earmarks a oontributioii 
made to an unauthorized coounitttH* lor 
a particular candidate. The CoouniMtoo 
requests comments as to whether this 
purpose is more clearly conveyed by tk 
current wording of 9 110.1(h) or by the 
new language. Under either version of 
paragraph (h), such aggregation would 
occur in any one of three situations 
Hence, the **and** in present 9 llOLl(h) 
would be changed to '*or" in the reviwd 
provision. The order in which the 
contributions are made does not affect 
the required aggregation. As under the 
current regulations, revised paragraph! 
(h)(1) and (h)(3) would govern sltuatioai 
when the recipient political committees 
a principal campaign committee, 
authorized committee, or single 
candidate committee or when the 
contributor retains control over the 
funds. 

Proposed paragraph (b)(2) wouKi 
provide indida of a contributor's 
^'knowledge or belief* that a 
contribution will in turn be contributed 
to or expended on behalf of a particular 
candidate. As drafted, paragraph |h)(2) 
would also darify that it even appli^^ 
contributions to a political committee 
which supports a candidate by making 
only independent expenditures on hiitit 
her behalf. This issue was spedfiC'^Hy 
addressed in AO 1976-201 Fed. Elcctid 
Campaign Guide (CQI) f9014 at 17.0i4 
(Aug. 17.1976), requested by Delawsrt 
Volunteers for Reagan. The Cainrni^>i^* 
notes that the application of 9 110 . 1 (h) H 
contributions to committees making 
Independent expenditures would not 
alter the circumstances under which 
political committees may make 
independent expenditures from the 
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{uiids they receive subiect to the 
rv<)uireiii8nts of 11 CFR Part 109. 

Thf* Commission has also considered 
ihe question of whether i liai(h) 
jipplies to contributions made to a 
bdlicandidate political committee 
sliich makes representations to the 
contributor that a substantial portion of 
his or her contribution will be 
ontributed to or expended on behalf of 
|i particular candidate. See AO 1984-21 
Ted. Election Camp. Guide (CCIl] {5748 
i\ 11.032 (Feb. 13.1984). The proposed 
reguidtions would clarify that sued) 
|mnlnbutlons to multicandidate 
Kommittees are subject to aggregation 

i nai(h). 

110, l(i) Contributions by 
spouses and minors, 

[ Several questions have arisen as to 
Ibf making of joint contributions by 
spouses. *nie Commission has stated 
^t both spouses **mu8t sign cither the 
uitrument or an accompanying writing 
specifying that each is a contributor and 
[the amount to be attributed to each.** 

^0 1988-87.1 Fed. Election Camp, 
fcoide (CCH) {5527 at 10,621 (Aug. 12, 
aSXi). The proposed rules would not 
pter the requirement of both signatures 
p joint contributions. See proposed 11 
pil0.1(k). 

I Paragraph 1181(i) was promulgated to 
prmit both spouses in a single income 
pmiiy to make contributions to 
Mdidates. The Commission now 
pquests comments as to whether 
|nai(i)(l) should be deleted because it 
^ not add anything. Should the 
Eofumissioa decide to eliminate 
lno.l(i)(l). contributions by both 
bouses in a single income family would 
pH be allowable. Alternatively, the 
pmrmssion requests comments on 
^nding 1110.1(i)(l) to include 
pntnbulions to pobtical committees, 
p^larly, the Commission is considering 
i 110.1(i)(2) to permit 
►ntributions by minors to political 
^mitteea. Finally, the Commission 
pities ta comments as to whether to 
phfy the reference to “the proceeds of 
l^wt" for which the minor is a 
►eficiajy. il CFR 110.1|i)(2Mttk 
or ‘Income*" could be 
ptttituted for “proceeds.** 

pffcn / 10, l(j) Contribution 
^i^ations for certain elections, 

l^w^raph llO.l(j), as revised, would 
Wa the current nilcs regarding the 
of eloctioQj that may be 
pjjdered to be separate elections for 
rPo&es of the contribution limitations 
1^ seclioiL A cross reference to the 
Prition of ‘ election*’ at 11 CFR lOOJi 
Paid be included in § 110.1(j)(1] under 
r Imposed regulations. This proposed 


amendment is intended to clarify that, 
generally, there is a separate 
contribution limit for each general, 
primary, runoff, or special election and 
for a caucus or convention that qualifies 
as an election for purposes of the Act. 

The Commission recently received an 
advisorv opinion request that indirectly 
raised tne issue of whether a general 
election which is not held because a 
candidate received a majority of votes 
in a primary election is nevertheless a 
separate election for the purposes of the 
contribution limitations. See AO 1964--54 
1 Fed. Election Camp. Guide (CCH] 

1 5794 at 11.127 (Nov. 13,1984). 
Specifically, the treasurer of 
Representative Bob Livingston's 
principal campaign committee asked 
whether pre- and post-election reports 
need be filed where no general election 
for members of Congress was held in 
lx)ui8iana on November 8,1984. The 
Commission replied that such reports 
were required and that Representative 
Livingston was permitted to accept 
otherwise lawful contributions for the 
November general election in which he 
did not participate. Section 110.1(j)(3). as 
redrafted, would be broadened to follow 
this decision. The Commission therefore 
requests comments as to whether this 
result, or its opposite, should be 
expressly stated in the revised rules. 

The Commission is also considering 
redrafting the corresponding reporting 
regulation to clarify whether pre- and 
post-election reports must be filed for a 
general election in which the candidate 
did not participate. See 11 CFR 104.5(a). 
For example, if the Commission 
ultimately decides against a sepa'rate 
contribution limitation, i 104.5 could be 
revised to clarify that pre- and post¬ 
election reports need not be filed for 
that generd election. On the other hand, 
if the Commission decides to follow the 
result in AO 1984-54. then it should be 
apparent that reports must be filed 
under the present wording of $ 104.5(6). 
However, this pro>i8ion could 
nevertheless be revised to remove any 
uncertainty on this point. Therefore, the 
Commission requests comments as to 
which of these alternatives should be 
adopted with respect to i 104.5. 

However, the Commission does not 
intend to undertake a more extensive 
review or revision of i 104.5 in 
connection %vith this notice. 

A similar problem arises when a 
primary election is not held under State 
law because a candidate was selected 
by a caucus or convention with 
authority to nominate a candidate. 

Under these circumstances, the 
Commission has decided that the 
candidate may receive contributions for 
the caucus or convention that nominated 


the candidate but not for the primary 
election. See AO 1982-491 F^. Election 
Camp. Guide (CCH) {5693 at 10922 
(OCT. 8,1982). Proved { liai(j)(4) 
would formalize this result. However, 
the Commission is interested in 
receivi^ comments as to whether the 
regulation should expressly follow this 
result or its opposite. 

Section llO.l(k) Attribution of joint 
contributions. 

Proposed § 110.1(k) is intended to 
suggest a possible approach to some 
problems which have arisen with regard 
to joint contributions. The proposed rule 
would continue the present requirement 
that all contributors sign the joint 
contribution. Frequently, the recipients 
of contributions drawn on joint accounts 
may not know how much should be 
attributed to each contributor. The 
proposed rule would, therefore, require 
that a written attribution accompany the 
contribution. In tlie present draft, 
however. Uiis written attribution would 
not be required for contributions by 
spouses. Instead the recipient may 
presume that one half of the 
contribution is attributable to each 
spouse in the absence of a statement to 
the contrary. The Commission requests 
comments on this provision and also on 
whether to extend the presumption of 
equal contributions to any contribution 
drawn on a joint account. The 
Commission notes that a similar 
provision is currently located in 11 CF’R 
104.8(d). It would be placed in 11 CFR 
1181, instead, because Part 104 
primarily concerns reporting 
requirements. 

Section 110,2 Contributions by 
multicandidate poUticai committees. 

Many of the problems regarding 
contributions by persons under 8110.1 
also arise with regard to contributions 
by multicandidate committees under 
i 110.2, Therefore, proposed {110.2 
would generally follow the solutions 
suggested above for { 110.1. However, 
the Commission welcomes comments 
that suggest reasons for adopting 
different approaches in sections 110.1 
and 110.2. In addition, the Commission 
requests comments as to whether the 
format of present { 1182 should be 
reorganized to more closely parallel the 
format of {110.1. For example, proposed 
{ 110.2(a) would provide a new “Scope** 
paragraph which would slate that this 
section applies to contributions made by 
m ultica n^date committees as defined at 
11 CFR 100.5(e)(3). This follows current 
S 110.2(b). 

The proposed rules would also 
separate the various limitations on 
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contributions by multicandidate 
committees presently contained in 
S n0.2(a] into separate sections. Thus. 

§ lia2(b) would set forth the limitations 
on contributions to candidates made by 
multicandidate committees. Paragraphs 
(b](2] and (b)(3) of this proposed section 
would provide that the terms “with 
respect to any election^ and “net debts 
outstanding** have the same meanings as 
in proposed { 110.1. Similarly, proposed 
paragraph (b)(4) would follow proposed 
5 110.1(b)(4) regarding acceptable 
methods for desimating a contribution 
for a particular election. Proposed 
§ 110.2(c) would state the $15,000 
limitation on contributions by 
multicandidate committees to political 
committees established and maintained 
by a national political pa^. Paragraph 
(d) would contain the limitation on 
contributions to other political 
committees by multicandidate 
committees and would provide that this 
limitation applies to contributions by 
committees making independent 
expend! tiires. 

Proposed § 110.2(e) would follow 
§ 110.2(c) of the present regulations to 
prescribe special limitations on 
contributions by the Republican and 
Democratic senatorial campai^ 
committees to senatorial candidates in 
accordance with 2 U.S.C. 441 a(h). The 
second sentence of this paragraph 
would be revised for clarity and 
consistency. 

The proposed regulations would also 
include several new provisions in 
§ 110.2 based on current $ 110.1 (f). (r)» 
and (h). These paragraphs ^vem 
contributions by multicandidate political 
committees to candidates for more than 
one Federal office, to retire debts, and to 
political committees supporting the 
same candidate. The current regulations 
do not state whether these sections 
apply to contributions by multicandidate 
political committees. Inclusion of these 
provisions is intended to clarify that 
these rules do apply to contributions 
made by multicandidate committees. 

Proposed {110.2(1) would explain 
which types of elections are separate 
elections for pun> 08 e 8 of the 
contribution limitations of this section. 
This paragraph is largely based on 
current 1110J2(d). The changes in this 
provision would be identical to those 
which would be made to proposed 
§ 110.1(1). 

The Commission welcomes comments 
on the foregoing proposed amendments 
to 11 CFR 110.1 and 110.2, and the issues 
raised by this notice. 

Statutory Authority 

11 CFR Part 110: 2 U.S.C. 43B(a)(8). 
4tla. 


List of Subjects in 11 CFR Part 110 

Campaign funds. Elections. Political 
candidates. Political committees and 
parties. 

Certification of No Effect Pursuant to 
5 U.S.C. 605(b) (Regulatory Flexibility 
Act). 

The attached proposed rules, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. The basis for 
this certification is that the primary 
purpose of the proposed revision is to 
clarify the Commission’s rules governing 
limitations or contributions to political 
committees and candidates. This does 
not impose any significant economic 
burden because any entities affected are 
already required to comply with the 
Act’s contribution limitations^ 

It is proposed to amend 11 CFR Part 
110 as follows: 

1. By revising 11 CFR 110.1 to read as 
follows: 

S 110.1 Contributions by psrsons othsr 
than mutticandkiats political committaas (2 
U.S.C. 441a(aM1)). 

(a) Scope. This section applies to all 
contributions made by any person as 
defined in 11 CFR 100.10. except 
multicandidate political committees as 
defined in 11 CFR 100.5(e)(3) or entities 
and individuals prohibited from making 
contributions under 11 CFR 110.4 and 11 
CFR Parts 114 and 115. 

(b) Contributions to candidates. (1) No 
person shall make contributions to any 
candidate, his or her authorized political 
committees or agents with respect to 
any election for Federal office which, in 
the aggregate, exceed $1,000. 

(2) For purposes of this section, “with 
respect to any elections’* means— 

(i) In the case of a contribution 
designated in writing by the contributior 
for a particular election, the election so 
designated except that a contribution 
designated in writing for a particular 
election, whether primary election, 
general election, runoff election caucus 
or convention, or special election as 
defined in 11 CFR 110.2 (bHf). but made 
after that election, shall be made only to 
the extent that the contribution does not 
exceed net debts outstanding from such 
election. To the extent that such 
contribution exceeds net debts 
outstanding, the candidate or the 
candidate’s authorized political 
committee shall within 10 days so notify 
the contributor and shall— 

(A) Return the contribution to the 
contributor, or 

(B) Obtain written redesignation by 
the contributor for another election but 
only to the extent that the applicable 
limitations on contributions made with 


respect to such other election would not| 
be exceeded by such redesignation of 
the contribution. A contribution 
redesignated for a previous election 
shall not exceed net debts outstanding 
from the election. 

(ii) In the case of a contribution not 
designated in writing by the contribuiar| 
for a particular election. 

(A) The next primary election, cauo 
or convention if made on or before the' 
dote of such primary election. cauc\iior| 
convention, but after the date of the 1 
general election for that Federal office 
which precedes such primary electii)iv 
caucus or convention, or 

(B) The next general election if made | 
on or before the date of such gencr i 
election but after the date of the pnn 
election which precedes such general 
election. 

(3) For purposes of this section, “nei 
debts outstanding" means the total 
amount of unpaid debts and obligaiiool 
incurred with respect to an election lea| 
the sum of: 

(i) The total cash on hand availablsl 
pay those debts and obligations, 
induding ciirrency, traveler's checks, 
certificates of deposit, treasury bills, 
and balance on deposit in state banid, | 
federally chartered depository 
institutions (including a national baiikL| 
and depository institutions the depositl 
accounts of which are insured by the 
Federal Deposit Insurance CorporGtk>&| 
Federal Savings and Loan Insurance 
Corporations, or the National Credit 
Union Administration: and 

(ii) The total amounts owed to the 
candidate or political committee in thi | 
form of credits, refunds of deposits, 
return, or receivables, or a commer 
reasonable amount based on the 
collectibility of those credits, refunds 
returns, or receivables. 

(iii) Net debts outstanding shall be 
calculated as of the date the 
contribution is made. 

(4) For purposes of this section, a 
contribution shall be considered to b< 
designated in writing for a particular 
election if— 

(i) The contribution is made by ch«ci| 
money order, or othr negotiable f 
instrument which clearly indicates thsj 
particular election with respect to wk 
the contribution is made; or 

(ii) The contribution Is attached 
accompanied by a %vriting. signed by^ 
contributor, which clearly Indicates tbj 
particular election with respect to wa 
the contribution is made. 

(c) Contributions to political port)' 
committees, (1) No person shall makt 
contributions to the political commiti* 
established and maintained by a 
national political party in any caleniwi 
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jm, which* in the aggregate, exceed 
$ 30 , 000 * 

(2) For purposes of this section, 
‘Iwlitical committees established and 
maintained by a national political 
party" means— 

(1) The national committee; 

(h) The I louse campaign committee; 
and 

(iii) The Senate campaign committee. 

(3| Ea ch re cipient committee referred 
Join 11 CFR 110.1(c) (2) may receive up 
Jo the $20,000 limitation from a 
contributor* but the limits of 11 CFR 
110.5 shall also apply to contributions 
made by an individual. 

(4) The recipient committee shall not 
I be an authorized political committee of 
iany candidate* except as provided in 11 
CFR 9002.1(c). 

(d] ConlribuUana to other political 
committees* (1) No person shall make 
contributions to any other political 
[committee in any calendar year which* 
|m the aggr^ate* exceed $5,000. 

(2) The limitation on contributions of 
I this paragraph also applies to 
[contributions made to political 

’committees making independent 
'expenditures under 11 CFR Part 109. 

' (e) Contributions by partnerships, A 
jeontribution by a partniuship shall— 

(1) Be attributed to each partner in 
[direct proportion to his or her sliare of 
[the partnership profits* according to 
instructions which shall be provided by 
|the partnership to the political 
[committee or candidate; or 

(2) Be attributed by agreement of the 
^rtners* as long as— 

I (i) Only the profits of the partners to 
iwhom the contribution is attributed are 
wuced (or losses increased), and 
[ (d) These partners' profits are reduced 
lor losses increased) in proportion to the 
contribution attributed to each of them; 

I (3) Not exceed the bmitations on 
kontributions in paragraph (b)* (c). and 
m of this section. 

I (f) Contributions to candidates for 
^re than one Federal office: If an 
bdividuai is a candidate for more than 
^ Federal office, a person may make 
wtribuUons which do not exceed 
mJXJO to the candidate, or his or her 
k^orized political committees for each 
^wion for each office, as long as— 

Ml) Each contribution is designated in 
Friting by the contributor for a 
particular ofBoe: 

I (3) The candidate maintains separate 
organizations, including 
principal campaign committees 
r^*^porate accounts; and 
I |3) No prindpa) camjiaign committee 
F other authorized politick committee 
candidate for one election for 
Federal office transfers funds to, 


loans funds to. mokes contributions to. 
or makes expenditures on behalf of 
another prindpal campaign committee 
or other authorized political committee 
of that candidate for another election for 
another Federal office* except ag 
provided in 11 CFR 1ia3(a) (2) (iv). 

(g) Contributions to retire debts* (1) 
Contributions made to retire debts 
resulting fi^m elections held prior to 
January 1.197S are not subject to the 
limitations of this Part 110* as long os 
contributions and solidtations to retire 
these debts are designated in %vTiting 
and used for that purpose. 

(2) Contributions made to retire debts 
resulting from elections held after 
December 31.1974 are subject to the 
limitations of this Part 110. 

(h) Contributions to committees 
supporting the same candidate. No 
person who makes contributions to a 
candidate or his or her authorized 
political committees with respect to any 
election for Federal office shall make 
contributions to a political committee 
which has supported or anticipates 
supporting such candidate for the same 
election which in the aggregate exceed 
the applicable limitations on 
contributions of this section if: 

(1) The political committee is the 
candidate's principal campaign 
committee or other authorized political 
committee or a single candidate 
committee; 

(2) The contributor knows or believes 
that a substantial portion of the 
contribution will be contributed to, or 
expended on behalf of. that candidate 
for the same election. This includes 
contributions to a multicandidate 
political committee and contributions to 
a political committee which has 
supported or anticipates supporting that 
candidate only by making independent 
expenditures on his or her behalf. 

Indicia of such knowledge or belief may 
include representations made by the 
political committee in the solicitation 
received by the contributor* and 
contributions which are in any way 
earmarked for a particular candidate; or 

(3) The contributor retains control 
over the funds. 

(i) Contributions by spouses and 
minors* 

(1) llie limitations on contributions of 
this section shall apply separately to 
contributions made by each spouse in a 
single income family. 

(2) Minor children (children under 18 
years of age) may make contributions to 
any candidate or political committee 
which in the aggregate do not exceed 
the limitations on contributions of this 
section, if— 


(1) The decision to contribute is made 
knowingly and voluntarily by the minor 
child; 

(ii) The funds* goods* or services 
contributed are owned or controlled 
exclusively by the minor child, such as 
income earned by Uie child, the 
proceeds of a trust for which the child is 
the beneficiary, or a savings account 
opened and maintained exclusively in 
the child's name; and 

(ill) The contribution is not made fiom 
the proceeds of a gift* the purpose of 
which was to pro^e funds to be 
contributed, or is not in any other way 
controlled by another individual 

(j) Application of limitations to 
elections* (1) The limitations on 
contributions of this section shall apply 
separately with respect to each election 
as defined in 11 CFR 100.2. except that 
all elections held in a calendar year for 
the office of President of the United 
States (except a general election for that 
office) shall be considered to be one 
election. 

(2) An election in which a candidate is * 
unopposed is a separate election for the 
purposes of the UmitatioEia on 
contributions of this section. 

(3) A primary or general election 
which is not held because a candidate is 
unopposed or received a majority of 
votes in a previous election is a separate 
election for the purposes of the 
limitations on contributions of this 
section. The date on which the election 
would have been held shall be 
considered to be the date of the election. 

(4) A primary election which is not 
held bemuse a candidate was 
nominated by a caucus or convention 
with authority to nominate is not a 
separate election for the purposes of the 
lic^tations on contributions of this 
section. 

(k) Attribution of contributions, (1) 

Any contribution made by more than 
one person, except a contribution made 
by spouses* shall indicate on the check, 
money order, or other negotiable 
instrument, or in a contemporaneous 
writing signed by all contributors^ the 
amount to be attributed to each 
contributor. 

(2) If a contribution made by spouses 
does not indicate the amount to be 
attributed to each spouse, one half of the 
amount of the contribution shall be 
attributed to each spouse. 

(3) Any contribution made by more 
than one person shall include the 
signature of each contributor on the 
check, money order, or other negotiable 
instrument or in a contemporaneous 
writing. 

2. By revising 11 CFR U02 to read as 
follows: 
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s 110.2 Contrtbutiont by mutticjindldat* 
political commltteeo (2 U.S.C. 441a<a>(2)y. 

(a) Scope, This section applies to all 
contributions made by any 
multicandidate political committee as 
defined in IICFR 100.5(e)(3). 

(b) Contributions to candidates. (1) No 
multicandidate political committee shall 
make contributions to any candidate* his 
or her authorized political committees or 
agents with respect to any election for 
Federal office which, in the aggregate, 
exceed $5,000. 

(2) For purposes of this section, “with 
respect to any election” has the same 
meaning as in 11 CFR 110.1(b)(2). 

(3) For purposes of this section, “net 
debts outstanding” has the same 
meaning as in 11 CFR 110.1(b)(3). 

(4) For purposes of this section, a 
contribution shall be considered to be 
designated in writing for a particular 
election if the requirements set forth in 
11 CFR 110.1(b)(4) (i) or (ii) are satisfied. 

(c) Contributions to political party 
committees. (1) No multicandidate 
political committee shall make 
contributions to the political committees 
established and maintained by a 
national political party in any calendar 
year which, in the aggregate, exceed 
$15,000. 

(2) For purposes of this section, 
“political committees established and 
maintained by a national political 
party” means— 

(1) The national committee: 

(ii) The House campaign committee; 
and 

(iii) The Senate campai^ committee. 

(3) Each recipient committee referred 
to in 11 CFR 110.2(c)(2) may receive up 
to the $15,000 limitation from a 
multicandidate political committee. 

(4) The recipient committee shall not 
be an authorized political committee of 
any candidate, except as provided in 11 
CFR 9002.1(c). 

(d) Contributions to other political 
committees. (1) No multicandidate 
political committee shall make 
contributions to any other political 
committee In any calendar year which, 
in the aggregate, exceed $5,000. 

(2) The limitation on contributions of 
this paragraph also applies to 
contributions made to political 
committees making independent 
expenditures under 11 CFR 109. 

(e) Contributions by political party 
committees to Senatorial candidates. 
Notwithstanding any other provision of 
the Act. or of these regulations, the 
Republican and Democratic Senatorial 
campaign committees, or the national 
committee of a political party, may 
make contributions of not more than a 
combined total of $17,500 to a candidate 
for nomination or election to the Senate 


during the calendar year of the election 
for which he or she is a candidate. Any 
contribution made by such committee to 
a Senatorial candidate under this 
paragraph in a year other than the 
calendar year in which the election Is 
held shall be considered to be made 
during the calendar year in which the 
election is held. 

(f) Contributions to candidates for 
more than one Federal office. If an 
individual is a candidate for more than 
one Federal office, a multicandidatc 
political committee may make 
contributions which do not exceed 
$5,000 to the candidate, or his or her 
authorized political committees for each 
election for each office, provided that 
the requirements set forth in 11 CFR 
110.1(0 (1). (2). and (3) are satisfied. 

(g) Contributions to retire debts. (1) 
Contributions made to retire debts 
resulting from elections held prior to 
January 1.1975 are not subject to the 
limitations of this Part 110, as long as 
contributions and solicitations to retire 
these debts are designated in writing 
and used for that purpose. 

(2) Contributions made to retire debts 
resulting from elections held after 
December 31.1974 are subject to the 
limitations of this Part 110. 

(h) Contributions to committees 
supporting the same candidate. No 
multicandidate political committee 
which makes contributions to a 
candidate or his or her authorized 
political committees with respect to any 
election for Federal office shall make 
contributions to a political committee 
which has supported or anticipates 
supporting such candidate for the same 
election which In the aggregate exceed 
the applicable limitations on 
contributions of this section if: 

(1) The political committee is the 
candidate's principal campaign 
committee or other authorized political 
committee or a single candidate 
committee: 

(2) The multicandidate political 
committee or the treasurer of such 
committee knows or believes that a 
substantial portion of the contribution 
will he contributed to, or expended on 
behalf of. that candidate for the same 
election. This includes contributions to 
another multicandidate political 
committee and contributions to a 
political committee which has supported 
or anticipates supporting that candidate 
only by making independent 
expenditures on his or her behalf; or 

(3) The multicandidate political 
committee retains control over the 
funds. 

(i| Application of limitations to 
elections. 


( 1 ) The limitations on contributions d 
this section (other than paragraph (e]of 
this section) shall apply separately 
respect to each election as defined inii 
CFR lOOZ except that all elections held 
in a calendar year for the office of 
President of the United States (except i 
general election for that ofTice] shall be 
considered to be one election. 

(2) An election in which a candidatei 
unopposed is a separate election fords 
purposes of the limitations on 
contributions of this election. 

(3) A primary or general election 
which is not held because a candidatili 
unopposed or received a majority of 
votes in a previous election is a separd 
election for the purposes of the 
limitations on contributions of this 
section. The date on which the election 
would have been held shall be 
considered to be the date of the ele^ noi 

(4) A primary election which is not 
held because a candidate was 
nominated by a caucus or conventioo 
with authority to nominate is not a 
separate election for the purposes ofth 
limitations on contributions of this 
section. 

Dated: April 11.1965. 

John Warren McGorry, 

Chairman. Federal Election Commissi(>n 
|FR Doc a5>9179 Filed 4-15-65: 8:45 oni) 
StLUHO COOC trif-OMi 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 225 and 277 

(Docket Nos. RMSO-S-OOI, RM80-8>002. 
RM80-8-003. RM80-6-004. and RM80-S- 
005] 

Bona Fide Offers; Right of First 
Refusal; Notice of Extension of TM 
for Comments 

April 12.1965. 

AOCNCY: Federal Energy Regulatory 
Commission, DOE. 

AcnOR: Notice of request for addition* 
comments; extension of comment 
period. _ 

SUMMAHY: On March 11,1985. the 
Commission issued a Notice of Reqtid 
for Additional Comments on issues 
raised by petitions for rehearing 
reconsideration, and clarification of 
Order No. 95, concerning bona fide 
offers and right of first refusal (50 FH 
10243, March 14,1965). The commcfll 
period is being extended at the reqs8 
of the Interstate Natural Gas V 

Association of America. H 
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date: Comments must be submitted on 
or before April 30.1985. 

AOOAESt: Submit comments to: Office of 
Secretary, Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. N.E.. Washington. D.C. 

f2i>l26. 

m FURTHCn INFORMATION CONTACT: 

[Kenneth F. Plumb. Secretary, (202) 357- 

[noo. 

lUPPtEMENTARY INFORMATION: 

Kotice of Extension of Time 

I In the matter of Bona Fide Offer. Right of 
Ffit Ki-fusal; Docket Nos. RM80-8-001. 

RM8(MM)03. RMaO-6-004. and 

RktaCMMIOS. 

April 1Z 1905. 

On April 8,1985, the Interstate Natural 
Gas Assodation of America (INGAA) 

(lied a motion for an extension of time to 
pie comments In response to the 
Commission's Notice of Request for 
lAdditional Comments issued March 11, 
|l98S. In the above>docketed proceeding, 
[hits motion, INGAA states that it 
mutres additional time because the 
mociation's staff and its member 
[companies are involved in addressing 
iciimcrous judicial and administrative 
hiUm pertaining to notices and orders 
Bssued in other pending Commission 
[procordlngs, 

\ Upon consideration, notice is hereby 
pven that an extension of time for the 
[nliiig of comments is granted to and 
loduding April 30.1985. 

FMMlh F. Plumb. 

Iw/co-. 

p Doc as^izn Filed 4-16-05; 845 smj 

WiOn coot f 717 - 4 V 4 l 


^^PARTMENT OF HEALTH AND 
<UMAN SERVICES 

'ood and Drug Administration 

^^CfR Part 101 

^>c*«t No. 78P-OOS2I 

Ingredient Labeling; Emulsifiers 
StabitUera; Exemptions 

»tNCY: Food and Drug Administration. 
^ON: Proposed rule. 

^ary: The Food and Drug 
f^inistration (FDA) proposes to 
ingredients used as stabilizers 
N emulsifiers in food (e.g., carob bean 
F cellulose gimi. lecithin) to be 
pnlified in the ingredient statement by 
r appropriate generic term 
r'^bjlizers" or **cmulsincrs*’) and 
^ in the order of predominance of 
amount of stabilizers or 
Nsihers. The specific common or 


usual name of the ingredient would 
appear in parentheses following the 
generic term. FDA also is proposing that 
the stabilizer or emulsifier ingredients 
listed within parentheses be permitted 
to appear in other than descending order 
of predominance, and is proposing to 
allow the declaration of those stabilizing 
and emulsifying agents that may not 
always be present. This action responds 
to a petition filed by the National 
Association of Fruits. Flavors, and 
Syrups, Inc, 

DATE: Comments by June 17.1985. 
address: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62,5600 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Elizabeth). Campbell. Center for Food 
Safety and Applied Nutrition (HFF-312). 
Food and Drug Administration. 200 C 
Street SW., Washington. DC 20204. 202- 
485-0177. 

SUPPLEMENTARY INFORMATION: FDA 

received a petition from the National 
Association of Fruits. Flavors, and 
S>Top8. Inc, (NAFFS) that requested that 
the food ingredient labeling regulations 
be revised to provide man^acturers 
using blends of stabiliers and 
emulsifiers with greater fiexibility in 
formulating their products. Specifically. 
NAFFS requested that blends of 
stabilizers and/or emulsifiers be 
optionally declared in the ingredient list 
by a collective name such as "stabilizers 
and/or emulsifiers" with the individual 
stabilizers and emulsifiers listed in 
parentheses without respect to the order 
of predominance requirements of S 101.4 
(21 CF*R 101.4). In addition, the petition 
requested that FDA allow 
manufacturers to list in parentheses 
those stabilizers and emulsifiers which 
are used intermittently in the 
manufacture of a food even though all of 
the listed ingredients may not be present 
in the food. 

Stabilizers (e.g.. carob bean giun. 
cellulose gum, gum arable) and 
emulsifiers (e.g,, lecithin, 
monoglycerides and diglycerides, 
polysorbates] are present in many 
manufactured foods in small quantities 
(usually less than 3 percent of the total 
weight). They are added for 
technological functions such as 
establishing and maintaining emulsions. 

NAFFS pointed out that many food 
manufacturers find it expedient to vary 
the stabilizers and emulsifiers used in a 
food according to manufacturing 
locality. Consequently, firms with 
manufacturing plants in various 
locations in the United States must 
either maintain numerous label slocks. 


thereby increasing costs which will be 
passed on to the consumer, or sacrifice 
the advantages of local formulation and 
purchase the stabilizers and emulsifiers 
from one proprietary source. NAFFS 
contends that if such sacrifices are 
made, trade is restrained and technical 
progress is hampered. More localized 
firms are also adversely affected by the 
present regulations. These firms do not 
have the flexibility to purchase the most 
economical stabilizers and emulsifiers 
without maintaining numerous label 
stocks. In addition. NAFFS contended 
that stabilizers and emulsifiers should 
not have to be listed In descending order 
of predominance because (1) their 
amount in a food is normally less than 3 
percent of the total weight of the food, 

(2) they are often used interchangeably 
in foods, and (3) the predominance of 
one stabilizer of emulsifier over another 
is of little importance to the consumer. 
Further. NAFFS stated that FDA has 
already established a precedent for the 
requested revisions by promulgating in 
1976 similar revisions In the labeling 
regulations pertaining to fats and oils in 
S 101.4(b)(14). 

FDA delayed action on the NAFFS 
petition to complete an evaluation of the 
views and comments received as a 
result of the 1978 food-labeling hearings 
(announced in 43 FR 25296. June 9.1978). 
FDA’s December 21.1979 notice 
announcing its tentative positions on 
issues considered at these hearings (44 
FR 75990; December 21,1979), and the 
1980 bearings on FDA’s tentative 
positions (announced in 44 FR 75090; 
December 21,1979). 

Only a few comments received in 
response to the December 21,1979 
notice or during the 1978 and 1980 food* 
labeling hearings pertain directly to the 
NAFFS petition. These comments, all 
from industry, endorsed the types of 
ingredient labeling exemptions 
requested by NAFI^ and stated that 
food costs would rise unnecessarily 
without these exemptions. 

Other comments indirectly pertain 
and take a position contrary to the 
NAFFS petition. Many of these 
comments, primarily from consumers, 
requested more, rather than less, food* 
tattling information. Also, many 
consumers who stressed the importance 
of avoiding certain ingredients for 
health, religious, or other reasons 
objected to the use of "and/or" labeling 
to declare the source of fats and oils. 
Conversely, other comments confirm 
that many consumers are quite 
concerned about rising food costs. Some 
consumer comments suggested that less 
labeling information might be justified if 
food dbsts could be reduced. Few of the 
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consumers advocating more food 
labeling appeared to have considered 
the economic impact of additional 
labeling requirements. 

In the past, where practicable. IDA 
has increased flexibility In ingredient 
labeling regulations in order to reduce 
manufacturing costs that would be 
otherwise passed on to the consumer. 
Executive Order 12201 clearly supporU 
this policy by directing that regulatory 
relief to the public be provided to the 
extent permitted by law. The agency 
acknowledges that the NAFFS- 
requested exemptions are similar not 
only to exemptions already granted for 
fats and/or oils (5 t01.4{b)(14)). but also 
to those granted for leavening agents 
(( iai.4(b){16Jk yeast nuUienli 
Is 101.4(b)(17j). dough conditioners 
Is 101.4ibj|l8]). and firming agents 
(S 101.4(b]{19]). 

The exemptions requested by NAFFS 
appear to be reasonable in those 
situations where the manufacturer is 
unable to adhere to a constant pattern of 
stabilizers and/or emulsifiers in the 
food. Exemptions appear to be 
unnecessary where these ingredients are 
constant. Accordingly. FDA is proposing 
to establish the requested exemptions, 
but to limit their applicability to 
situations where stabilizer and 
emulsifier use patterns do not remain 
constant. 

Although NAFFS requested Ibnl the 
collective name •'stablllizers and/or 
emulsifiers'" be used for these 
exemptions. FDA believes that this use 
would be misleading in light of the 
differing functions of stabilizers and 
emulsifiers. FDA is not aware of any 
substance that is used as both a 
stablizier and an emulsifier. 

Accordingly, the agency is proposing 
that ingredients within these categories 
be vound according to their function 
with the collective name '"stabilizers" or 
"emulsifiers," as appropriate. 

Ingredients used as stabilizers or 
emulsifiers arc currently required to be 
listed in the ingredient statement along 
with other ing^ienls in descending 
order of predominance solely by their 
common or usual or chemical names, 
and are therefore not identified as 
stabilizers or emulsifiers. If the proposed 
exemption is adopted and a 
manufacturer elects to use it. these 
ingredients will be identified, in order of 
predominance, by the common or usual 
name in parenthesis following the 
collective term "stabilizers" or 
"emulsifiers." Additionally, if a 
manufacturer is unable to adhere to a 
constant pattern of stabilizers or 
emulsifiers in the food products, the 
listing of the individual stabilizers or 
emulsifiers need not be in descending 


order of predominance as long as it 
follows identifying words such as "or", 
"and/or", or "contains one or more of 
the following:". FDA believes that the 
parenthetical information will provide 
consumers enough information to avoid 
the ingredients if desired. Consumers 
wanting to avoid a particular stabilizers 
or emuUifiers would have to avoid those 
foods that have labels indicating that 
the ingredient may be present because it 
is used interchangeably with another. 

The agency believes that the concerns 
of both consumers ami industry about 
rising food costs should not be ignored. 

If it grants the requested exemptions, 
manufacturers would not have to change 
their labels each time they use a 
dinerrnt stobilizer or emulsifier. Under 
current regulations, this type of change 
requires a different label. Manufacturers 
would also be able to take advantage of 
price fluctuations of stobilizers or 
emulsifiers. The exemptions would 
enable manufacturers to purchase 
ingredients on the basis of price and 
availabilty. fostering competition in 
pricing. The net effect of these benefits 
to manufacturers would be to help keep 
their production costs down. These 
lower production costs should help keep 
down the price that consumers pay for 
the finithed food. 

In accordance %vith actions taken on 
similar exemptions pending issuance of 
a final regulation (see 47 FR 16547). FDA 
will not initiate regulatory action againsr 
any food product on the basis of 
improper ingredient declaration of 
stabilizers and emulsifiers. pro\ided 
such ingredient declarations are in 
accordance with this proposal. 

In accordance with Executive Order 
12291, the economic effects of this 
proposal have been reviewed, and it has 
been determined that the proposed rule 
is not a major rule as defined by the 
Order. This proposal, if adopted, will 
provide an optional exemption for some 
foods containing stabilizers and/or 
emulsifiers from an existing mandatory 
requirement that each stabilizers and/or 
emulsifiers be listed in descending order 
of predominance. Manufacturers would 
therefore not be required to change 
existing labels, and they may be 
provided with greater flexibility in 
listing mandatory information on new 
labels. No increase to manufacturers* 
labeling costs is therefore expected. 

FDA, in accordance with the 
Regulatory Flexibility Act (Pub. L. 90- 
364), has considered the effect this 
proposed rulemaking would have on 
small entities, including small 
businesses. Because the effect of this 
proposed regulation Is to provide an 
optional exemption for some foods 
containing stabilizers and/or emulsifiers 


from certain labeling requirements, tht| 
agency has determined that it may 
reduce labeling costs for all affected 
manufacturers. FDA certifies In 
accordance vtfllh section 60&(b) of tht 
Regulatory Flexibility Act that no 
significant economic impact on a 
substantial number of small entitles 
result from the proposal if adopted. 

The agency has determined in 
accordance with 21 CFR 25.24(d)(l3) 
(proposed December 11.1979:44 lit 
71742) that this proposed action is oft | 
type that does not Individually oi 
cumulatively have a significant impKl| 
on the human environment. DiendDre,] 
neither an environmental assessn ent 
nor an environmental impact stolen 
is required. 

Paperwork Reduction Act of 1880 

This proposed rule modifies 
paragraph (b) of 21 CFR 101.4 that 
provides exemptions Cram the 
information collection requirement 
contained in paragraph (a) of S 101,4 
FDA has submitted i 101.4(a) to tbs 
Office of Management and Budget 
(OMB) for its review as stipulated iASjj 
CFR 1320.14. The requirement has be. 
approved and assigned OKfD control 
number 0016-0200. 

list of Subjects in 21 CFR Pari 181 

Food labeling. Misbranding. Nutht^^ 
labeling. Warning statements. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 403, 
701(a). 52 Stat. 1047-1048 as amended! 
1055 (21 U.S.C. 343, 371(a))) and und< r| 
CFR 5.11. it is proposed that Part lOJ 
amended in i 101.4 by adding new 
paragraph (b)(23), to read as followr | 

PART 101-FOOO LABELING 

{ 101.4 Food; designatloo of 
• • • • • 

(23) Ingredients that act as stab u?'* 
or emulsifiers may be declared In the 
ingredient statement, in order of j 
predominance appropriate for the lot*- 
of all stabilizers or emulsifiers In the 
food, by stating the specific commoo 
usual name of each stabilizer and 
emulsifier In descending order of 
predominance to parentheses foUuw 
the collective name "stabilizers.** ot 
"emulsifiers.^ as appropriate, e.g- 
"stabilizers (carob bean gum. oellukri^ 
gum, gum orobic)." if the iiianof*^<^i“ 
unable to adhere to a constant paW 
stabilizers or emulsifiers In the food‘s 
listing of the Individual slalizeni of 
emulsifier agents need not be in 
descending order of predominarvee. 
Stabilizers and emulsifiers not 
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3 ihe product may be listed if they are 
i: mes used in the product. Such 
edicnts shall be identiHed by words 
idicating that may not be present, such 
V* *. *’and/or*\ contains one or more 
if the following:*'. 

: • • • • 

hterested persons may. on or before 
in? 17. 1985, submit to the Dockets 
agement Branch (address above), 
r n comments regarding this 
posal. Two copies of any comments 
' to be submitted, except that 
viduals may submit one copy. 
ni( ats are to be identlBed with the 
fickir' number found in brackets in the 
hiding of this document. Received 
nents may be seen in the office 
>ove between 9 a.m. and 4 p.m.. 

day through Friday. 

I Dated; March 18.1985. 

&ifik E. Young. 

- “• fssionir of Food and Drugs. 
rt M. Heckler. 

of Health and Human Services. 

‘ the 45-9238 Filed 4-10-85: 8:45 am| 
icooc 4iao-ai-4i 


PARTMENT OF LABOR 

upationai Safety and Health 

Ttinistratlon 

ICFR Part 1910 


ket Na H-22SI 

upational Exposure to 
aldehyde 

HCV; Occupational Safety and 
fedth Adminiatration (OSHA). Labor. 
Advance notice of proposed 

■ rng. 


Asv: This notice announces the 
^ ion of the rulemaking process by 
with respept to reducing 
ires to formaldehyde under 
16(b) of the Occupational Safely 
^Health Act of 1970 (the Act). 29 
"'-655(b). This regulatory action 
LfJ a public meeting held 

^HA in Washington. D.C. on 
13-15. 1985. to collect 
'Nation on the health effects and 

*of exposure for formaldehyde. The 
summarizes information currently 
^ble to OSHA concerning 
potion and use of formaldehyde. 

effects, and estimates of 
" yep exposure. The notice invites 
f'Hied parties to submit data, views, 
regarding OSIfA's 
pigment of a new standard for 
p^Wehyde and the appropriate scope 

I '>verage. 


date: Comments in response to this 
Advance Notice should be submitted by 
August IS. 1985. 

ADDRESS: Comments should be 
submitted in quadruplicate to the Docket 
Officer. Occupational Safety and Health 
Administration. Docket No. H-225, 

Room N-3670. U.S. Department of Labor. 
200 Constitution Avenue. NW.. 
Washington. D.C. 20210. 

FOR FURTHER INFORMATION CONTACT. 

Mr. James F. Foster. Occupational 
Safety and Health Administration. U.S. 
Department of Labor. Office of 
Information. Room N--3641. Washington, 
D.C. 20210, Telephone (202) 523-8151. 
SUPPLEMENTARY INFORMATION: 

1. Introduction 

The present occupational health 
standard for formaldehyde (CAS 
Registry No. 50-00-0) requires 
employers to assure that employee 
exposure to formaldehyde does not 
exceed 3 parts per million parts of air (3 
ppm), determined as an 8>hour time- 
weighted average (TWA). 5 ppm as a 
ceiling concentration, and 10 ppm as a 
maximum peak for a total of up to 30 
minutes during an 8-hour worlihift. This 
standard is codified at 29 CFR 1910.1000. 
Table 2^2 and was adopted in 1971 
pursuant to section 6(a) of the Act. The 
source of this standard was a national 
consensus standard developed in 1967 
by the American National Standards 
Institute. Inc. (ANSI) (Ex.42-9J. 

In 1976. the National Institute for 
Occupational Safety and Health 
(NIOSH) transmitted a criteria 
document on occupational exposure to 
formaldehyde to OSHA. In this criteria 
document |Ex. 42-85). NIOSH 
recommended that formaldehyde be 
controlled so that no employee receives 
exposure at a concentration greater than 
1.2 milligrams per cubic mcler (1.2 mg/ 
mT (equivalent to 1 ppm) for any 30- 
minute sampling period. In addition. 
NIOSH included provisions for 
employee exposure monitoring and 
recordkeeping, medical surveillance, 
labeling, personal protective equipment, 
work practices and engineering controls, 
and training to inform employees of the 
hazards of exposure to formaldehyde. 
These recommendations for a reduction 
in the permissible exposure level and 
other protective requirements for 
formaldehyde were based on its irritant 
properties. 

In October 1979, the Chemical 
Industry Institute of Toxicology (CUT) 
sent prcliminar>' findings of a 
carcinogenicity study which was being 
conducted at Battello Columbus 
laboratories to the Fjivironmental 
Protection Agency (EPA) under 


procedures established by the Toxic 
Substances Control Act (TSCA) for 
notification of substantial risk (section 
8(e)). This notification (No. 79-314) 
indicated that squamous cell carcinoma 
of the nasal cavity had been observed at 
interim sacrifice in some rats exposed to 
formaldehyde at 14.3 ppm. When the 
study was completed in 1981, final 
results showed nasal cancers In rats 
exposed at 5.6 and 14.3 ppm and in mice 
exposed at 14.3 ppm (Ex. 12], 

Based on its concerns about the 
potential for adverse effects from 
chronic exposure to formaldehyde, 
NIOSH published Current Intelligence 
Bulletin 34, **Fonnaldehyde—Evidence 
of Carcinogenicity*' on April 15,1981 
(Ex. 42-86). In this bulletin, NIOSH 
recommended that formaldehyde be 
handled in the workplace as a potential 
occupational carcihogen. This 
recommendation was based on the 
finding of cancer of the nasal cavities in 
experimental animals exposed by 
inlialation to formaldehyde. 

In 1983. the American Conference of 
Governmental Industrial Hygienists 
(ACGIH) established a threshold limit 
value (TLV) of 1 ppm as an 8-hour TWA 
for formaldehyde and included this 
chemical on the list of industrial 
substances suspect of carcinogenic 
potential for man. The ACGIH Ust also 
includes a short-term exposure limit 
(STEL) of 2 ppm for formaldehyde (Ex. 
42-8). 

A number of other groups have 
evaluated available information on 
formaldehyde and published their 
conclusions. In 198^ the International 
Agency for Research on Cancer (lARC) 
concluded that although there was 
sufficient evidence that formaldehyde 
gas is carcinogenic to rats, 
epidemiolgical studies provided 
inadequate evidence to assess the 
carcinogenicity of formaldehyde in man 
(Ex. 42-70). In its Third Annual Report 
of Carcinogens, published in September, 
1983. the U.S, Department of Health and 
Human Services listed formaldehyde 
among the substances or groups of 
substances that may reasonably be 
anticipated to be carcinogens (Ex. 52). 

On May 23,1984, the EPA announced 
that two categories of formaldehyde 
exposures, that occurring from apparel 
manufacture and that associated with 
residence in manufactured housing, 
showed a potential for significant risk of 
widespread harm, which warranted 
designation for priority review under 
section 4(f) of T^A. Action under 
section 4(f) is based on a substance's 
ability to induce cancer, gene mutations, 
or birth defects. EPA did not examine 
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the irritant properties of formaldehyde 
in reaching its conclusions [Ex. 42-41]. 

Z Petition for Emergency Temporary 
Standard (ETS) 

On October 25.1981. the United 
Automobile. Aerospace, and 
Agricultural Implement Workers of 
America (UAW). joined by 13 other 
unions, petitioned OSHA to issue an 
ETS which would impose a number of 
protective requirements fqr the handling 
of formaldehyde. On )anuary 29.1962. 
OSHA denied the request and the 
petitioners appealed the decision to the 
District Court of the District of 
Columbia. On July Z 1984. the Court 
remanded the formaldehyde case to the 
Agency for reconsideration {UA W v. 
Donovan, 590 F. Supp. 747 (D.O.C. 1984)). 
The Court concluded, based on 
consideration of several factors 
involving the statutory framework and 
the posture of the case, that reappraisal 
by OSHA would be preferable to 
judicial review based on the recor d as it 
existed in January, 1982, when the ETS 
petition was denied. The Court observed 
that the issues surrounding the 
regulation of formaldehyde were much 
more sharply defined that they had been 
when the ETS petition was denied, 
citing as an example the 
accomplishments of the Consensus 
Workshop on Formaldehyde. 

The Consensus Workshop on 
Formaldehyde convened on October 3- 
6.1983. with the objective of developing 
general agreement on important 
controversies surrounding the scientific 
status of formaldehyde. Over 60 
government, industry, university, and 
public interest organization scientists 
served on the following eight panels; (IJ 
Exposure; (2) Epidemiology; (3) 
Carcinogenicity, Histopathology. 
Cenotoxicity: (4) Immunology, 
Sensitization. Irritation: (5) Structure 
Activity, Biochemistry, Metabolism; (6) 
Reproduction. Teratology: (7) Behavior, 
Neurotoxicity, Psychological Effects; 
and (8) Risk Estimation. Each panel 
reviewed the major scientific studies 
relevant to its area and prepared a 
consensus report addressing dismission 
topics brought before the punet The 
other seven panels supplied reports to 
the Risk Estimation Panel, the group 
charged with the task of determining 
how the data could be used to make 
reasonable risk estimates for humans 
exposed to formaldehyde at various 
levels and through different routes. A 
compilation of the panel reports has 
prepared through the National 
Center for Toxicological Research and 
these deliberations were published 
recently In Environmental Health 
Perspectives (Ex. 70-56). 


On November 5,1984, OSHA's Office 
of Risk Assessment (ORA) submitted a 
report. Preliminary Assessment of the 
Health Effects of Formaldehyde (The 
ORA Report) (Ex. 43). which reviewed 
the health Issues raised in the Court's 
remand order. This report relied heavily 
on a draft report of the Concensus 
Workshop [Ex. 42-30) In updating 
OSHA's information on formald^yde. 
The ORA Report was distributed for 
peer review to members of OSf lA's 
National Advisory Committee for 
Occupational Safety and Health and to 
certain government and industry 
scientists who had research or 
regulatory interests in formaldehyde. 
Several members of the public also 
volunteered comment on the ORA 
Report. These comments have been 
placed in the public record (Exs. 44-1 to 
44-24,4S-1 to 45-7) and are available 
from the Docket Office upon request 
Based on the entire record before the 
Agency, with particular emphasis on the 
new information presented in the ORA 
Report and In the peer re\iew and 
public comments, OSli A again denied 
the petition for an ETS on formaldehyde 
on January 7,1965 [Ex. 611. 

3. Preseol Statue of OSHA's 
Deliberation 

The decision of the District Court 
directs OSHA to consider the UAW 
petition not only as a request for an ETS 
under section 6(c) of the Act, but also as 
a request for revision of the permanent 
standard for formaldehyde under 
section 6(b), OSHA's reply to the 
petitioners is due by April 15.1965. 
Because of a recent court decision 
regarding subject matter jurisdiction, the 
formaldehyde case has been transferred 
to the U.S. Circuit Court of Appeals for 
the District of Columbia. However, the 
Circuit Court has indicated its intention 
to enforce the schedule imposed by the 
District Court [UA W v. Donovan, No. 
8S-1003. D.C Circuit, March 5,1985), 

On January 11,1985, OSHA 
announced that a public meeting would 
be held in Washin^on. D.C., on 
February 13-15,1985 [50 FR1547). This 
meeting was designed to generate 
information and dialogue, which would 
help OSHA determine whether or not 
occupational exposure to formaldehyde 
constitutes a significant risk of material 
impairment of ^alth. Final posthearing 
comments were due by March 8,1985, 
and. at present, OSHA is evaluating the 
health data received in the course of this 
public meeting. OSHA's assessment of 
the health effects associated with 
exposure to formaldehyde indicates, at 
this point, that the existing occupational 
heolth standard is inadequate. 


Simultaneously, OSHA has been I 

examining information on current ■ 

conditions in the formaldehyde industry! 
and available control technology to ■ 
determine what exposure levels arc I 

technologically and economically I 

feasible. Substantial data gaps have I 
been identified, and the primary purpoM 
of this ANPR is to obtain some of thin ■ 
missing information. After OSHA him I 
collected information needed to I 
determine what constitutes a necess.iTy I 
and feasible exposure limit, the Agrnq I 
will publish a Notice of Proposed ■ 

Rulemaking requesting comments on a H 
revised standa^ for occupational H 

exposure to formaldehyde. H 

4. Health Effects I 

There is a substantial volume of I 

scientific information regarding thr I 

possible hazards of occupational I 

exposure to formaldehyde. OSHA fs I 

reviewing this information to determiiw I 
(1) the extent of the health hazards thstW 
exist at the present permissible H 

exposure limits of 3 ppm fH/VA), 5 ppajH 
(ceiling), and 10 ppm (peak); (2) the ■ 

extent lo which current conditions of H 
occupational exposure of formaldehyikl 
pose health risks, and (3) the availabDiM 
of effective measures to reduce any 
existing risk. I 

The ability of formaldehyde to causefl 
reversible sensory irritation of the eyeiH 
nose, and throat at levels permitted by H 
the present standard has been well H 

documented. H 

Based on a review of the available I 
epidemiologic studies and the H 

Consensus Panel's report. OSI {A H 
concludes that the evidence presently H 
available from human studies alone if ■ 
inadequate to make any delerminiitioa I 
with regard to formaldehyde's pot*;nlidl 
carcinogenicity. Several studies I 
presently available, although tugg*^iti\(l 
of an effect, do not provide coociusivf I 
evidence of a causal relationship I 
between formaldehyde exposure and I 
cancer. For example, excess deaths k I 
brain cancer and leukemia have been I 
reported in professional groups I 
including morticians, anatomists, and I 
pathologists (Exs. 42-61,42r-113. 42-l3ir« 
Levine estimates that, overall, the I 
increased incidence is approxLmaiely 
fold |Ex. 54). Similar findings have oat I 
been reported in groups which were I 
exposed only to formaldehyde gas ■ 
instead of formalin. Several commrnl^ 
have hypothesized alternative ^ I 
explanations for these results [Exs. 44 ■ 
45-1. 69-19b; Tr. 24^246. 621 - 626 k ■ 

including social class bias, changes is ■ [ 
diagnostic techniques over recent 
and slow>growing viruses. The m , 
Epidemiolgy Panel of the Consensus ■ 
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Vorkshop examined and rejected 
drction bias for the excess brain 
anenr among anatomists, but they also 
onduded that 'Hhe association between 
irofr'ssional groups engaged in 
reservation of human tissues and brain 
mincer does not necessarily implicate 
urmaldebydt"* (Ex. 70-58. p. 338|, 

)SHA has not yet determined how the 
ala on professional groups should 
lilucnce its decisions regarding 
emulation of fonnaldehyde. 

. Productioii and Use 

Formaldehyde (ClitO) is the simplest 
lember of the aldehyde class of 
hemicals. Pore monomelic 
onniil Jehyde is a colorless, pungent gas 
! ordinary temperatures. Aqueous 
ormuldehyde. or formalin, is a clear, 
elorlt^as solution which is about 37% 
li8S4jIved formaldehyde by weight and 
eneratly contains 10-15% methanol 
dded to prevent polymerization (Ex. 
2-41). 

Formaldehyde is produced 
ommcrciatly from the catalytic 
ixidation of methanol using either 
liver oxide or mixed metal oxide as the 
catalyst (Ex. 70-1}. Formaldehyde is a 
sajor industrial chemical having the 
8th highest production volume in the 
kiited States. In 1983, about 5.4 billion 
KHinds of formaldehyde (as a 37% 
queoiis solution) were manufactured 
Ex. 42-;127l. 

Formaldehyde is primarily used as an 
Dtmncdiate in the manufacture of a 
iriety of derivatives, with about 53% of 
voduclion consumed in the 
fcanufactuft of thermosetting resins 
Bdoding phenol-formaldehyde resins, 
veafurmaldehyde resins, and 
leliimine-formaldehyde resins [Ex. 8). 

^ additional 7% is consumed In the 
voduction of thermoplastic acetal 
■tsins. About 35 % is used in synthesis 
f high volume chemicals including 
fnfd^rjihrHoL 

exiimnthvlenetctramine. and 
>utanedioL Two percent is used in 
wtile treating. Small amounts of 
Dnnoldohyde are present as 
tesm ativet or bacteriocides in 
burner products such as cosmetics, 
tiiinpoos. and glues. The general 
'opulation and workers in downstream 
^luslries can also be exposed to 
Drmaldeh)rde through offgassing from 
llurea-furmaldehyde foam tnsulatian: 

21 formaldehyde resins used in wood 
t^dttcts such as kitchen cabinets, 
"•rticleboanl and hardwood plywood: 

**1 (3) textile resins used for the 
•][®anent press process. 

Jhe EPA (Ext. 14.42^41,70-2J has 
thrw categories of exposure to 
^aldehyde bas^ on nonconsumptive 
^ P^^'udooofisttmptive use. and 


consumptive use. In nonconsumptive 
use. chemical identity does not change. 
Fjcamples of such uses are disinfectants 
and preservatives including embalming 
fluid. In pseudoconsumptive use. 
chemical identity changes, but not 
irreversibly. In pseudoconsumptive use, 
formaldehyde can be regenerated and 
released during numertnis downstream 
uses, which leads to potential exposure 
for large numbers of workers and 
consumers. Three pseudoconsnmptive 
uses are production of urea 
formaldehyde resins and concentrates 
and production of 

hexaxnethylenetetramijie. Cemsumptive 
use results in irreversible change of 
chemical identity. Examples include 
manufacture of phenol-formaldehyde 
and mclamine-fonnaldehyde resins, 
acetyl resins, penlaerylhitol 
trimethylolpropane, and butanediol In 
consumptive use, formaldehyde serves 
as a feedstock for preparation of other 
chemicals. Thus, exposure potential is 
limited to manufacture of the product 
with little, If any, formaldehyde release 
expected from the product under normal 
conditions of use. 

6. Potential for Occupational Exposure 

OSliA has four estimates of the total 
number of workers potentially exposed 
to formaldehyde. Based on a 1972-1974 
survey of 5,000 industries, N10$li 
estimated that 1.6 million workers are 
potentially exposed to formaldehyde 
[Ex. 42-86]. In 1979. the study conducted 
by Booz, Allen. Hamilton, Inc. for the 
Formaldehyde Subgroup of the Synthetic 
Organic Chemical Manufactxirers 
Association (The SOCMA study) [Ex. 

8] estimated that 1.4 million workers are 
exposed to formaldehyde in 57.000 
plants. Based on the SOCMA report and 
projections from OSHA inspection data, 
the Center for Policy Alternatives (CPA) 
estimated in 1981 that 1.34 million 
workers are potentially exposed to 
formaldehyde (Ex. 70-1J, About 85a0OO 
exposures wore believed to be below 
025 ppm. 243.000 between 025 and a49 
ppm, 117,000 between 0.5 and 0.99 ppm, 
82,000 between 1i> and 12 ppm, and 
52000 at or above 2 ppm. According to 
the authors, estimates for some 
exposure categories were mudi more 
accurate than for others. In a 1962 study 
(Ex, 16], Clement Associates estimated 
that about 1.3 million persons are 
potentially exposed to formaldehyde, 
based on review of NIOSII and OSHA 
inspections, a 1981 EPA study, and the 
SOCMA report. Based on information In 
the Clement study, the ORA report 
estimated that 3% of the workers were 
exposed at levels above 2 ppm. It was 
estimated that another 8% were exposed 
at concentrations between 1 and 2 ppm. 


that 77% were exposed to levels 
between 0.5 and 1 ppm, and that 12% 
were exposH to levels below 0.5 ppm 
(EX.43J. 

Information on workers exposure to I 
formaldehyde in seliHrted industries is 
available from EPA (Ex. 42-411, This 
information has been updated from 
earlier reports (Exs. 14.70-2), received 
public scrutiny in 1983, and is the most 
recent exposure assessment available. 
However, it docs not include all of the 
industries examined by Qement and 
CPA and cannot be used to provide an 
estimate of overall potential exposure. 
There are indications from review of 
information in the EPA study thal for 
certain industries, exposure levels 
reported in studies that are several 
years old may no longer be relevant to 
present conditions since the data do not 
reflect recent industry attempts (o 
reduce formaldehyde levels. 

Although the studies available to 
OSHA indicate consistency in 
determining the overall number of 
persons exposed to formaldehyde, they 
show considerable divergence on 
estimates of levels of exposure that 
occur. This divergence occurs even 
though the reports interlock and build 
upon each other, with subsequent 
studies relying on the SOCMA report. 

For example, the CPA study estimated 
thal 90% of the exposures are below 1 
ppm, which agrees with the ORA 
estimate of 80%. However. ORA 
estimated that only 12% are below 02 
ppm and CPA estimated 80% are below 
0.5 ppm. In order to better determine the 
consequences of various regulatory 
options, OSHA seeks to obtain 
Information that accurately reflects 
prevailing conditions as they now exist 
in the formaldehyde industry along with 
information about new uses or shifts in 
usage patterns that would Indicate a 
decrease or increase in hazard potentiaL 
OSHA solicits all public comment that 
would assist in determining present 
levels of occupational exposure to 
formaldehyde. 

The ORA Report selected apparel 
industry workers, funeral service 
employees, foundry workers, resin 
manufacture employees, pathologists, 
and wood furniture manufacture 
•workers as groups at potentially high 
rish from exposure to formaldehyde, 
either because of high exposure 
concentrations or widespread exposure 
potential [Ex. 43). The ORA Report also 
identified the following groups as having 
either a large number of persons 
exposed or a potential for exposure to 
high levels of formaldehyde: 
Formaldehyde production workers, 
pl>^ood and particleboard manufacture 
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workers, plastics manufacture workers, 
high school and university instructors, 
and hospital laboratory technicians and 
assistants. Other groups known to be 
exposed to formaldehyde include 
workers in photographic processing, 
industrial and specialty chemical 
manufacture, textile manufacture, paper 
and paperboard manufacture, abrasive 
products manufacture, mobile home 
manufacture, and building construction 
(Exs. 8. 70-11. OSHA seeks information 
on the nature of employee exposure in 
these industries and in any other 
industry where formaldehyde exposure 
occurs. OSHA is particularly interested 
in how this exposure occurs, what levels 
are involved, whether exposure is full¬ 
time or part-time, whether exposure is 
solely to formaldehyde gas. formalin, or 
to other forms of formaldehyde, and 
what percentage of the overall 
workforce is exposed to formaldehyde. 

7. Control Options 

Many uses have been found for 
formaldehyde due to its status as a 
highly reactive and relatively low cost 
chemical. Exposure to formaldehyde 
occurs in many sectors of U.S. industry. 
Not only do the types of exposure differ 
(e.g.. part-time vs. full-time, liquid vs. 
gas), but the processes used are diverse 
and the problems of each industry sector 
are often unique. Given this situation, 
control measures which are considered 
technologically and economically 
feasible for one sector of industry may 
be irrelevant to another sector. Even 
though the problems in various 
industries with potential for employee 
exposure to formaldehyde may differ 
greatly, a standard for formaldehyde 
must ensure the protection of the health 
of all workers exposed to formaldehyde. 

Information available to OSHA 
indicates that control measures in some 
sectors of the formaldehyde industry are 
not unique. Primary formaldehyde 
producers and other large scale 
chemical synthesis operations using 
formaldehyde appear to be typical of 
large scale continuous operations that 
rely on modlHcations of process 
equipment |Ex. 8] and leak tightening 
(Ex. 70-1] to reduce exposure. Other 
industry sectors, such as resin 
manufacture and production of specialty 
chemicals, appear to be typical batch 
operations, relying primarily on local 
ventilation to control exposure (Exs. 8, 
70-1]. 

There is substantial evidence 
available to OSliA which indicates that 
some industries have achieved 
considerable success in lowering 
formaldehyde emissions from their 
products through non-traditional 
methods. For example, over 9S% of the 


hardwood plywood manufactured in the 
U.S. uses urea-formaldehyde resins (Exs. 
69-7, 70-5). The industry has 
substantially lowered formaldehyde 
emissions from its products by 
reformulating resins to contain less 
formaldehyde and by coating or 
laminating wood suriaces to provide a 
barrier to prevent formaldehyde's 
escape [Exs. 69-7, 79-5. 70-15). Some 
companies have explored the use of 
scavenging solutions to reduce the 
amount of formaldehyde in the final 
product [Ex. 70-5]. However, this 
industry has been unable to substitute 
phenol-formaldehyde resins, as used in 
softwood plywood, for urea- 
formaldehyde resins because an 
undesirable color is often imparted to 
the wood (Ex. 70-5). Changes in 
hardwood plywood industry products 
have occurrod as the result of demands 
from downstream users, but these 
changes have also benefitted employees 
in the upstream industry [Ex. 89-7). The 
particleboard industry has also used 
new resin formulations, board finishes, 
and scavengers to substantially reduce 
the formaldehyde emissions from their 
products (Exs. 69-0, 70-8, 70-0. 70-16]. It 
appears that the particleboard industry 
may be able to use phenol-formaldehyde 
resins and isocyanate resins as product 
substitutes, but such substitutes would 
increase production costs (Exs. 70-8,70- 
a 70-161. 

Resins containing formaldehyde have 
been used for about the last 25 years to 
impart permanent press characteristics 
and crease and shrink resistance to a 
wide variety of fabrics, primarily 
cellulose (cotton, rayon, linen) and 
cellulose/polyester blends (Exs. a 70- 
14]. An estimated 60-85% of all apparel 
fabrics, or approximately 7 billion yards 
of textiles produced in the U.S.. are 
finished with formaldehyde resins (Ex. 
69-13). Formaldehyde resins are applied 
at a late stage in textile manufacture. 
This tends to limit the number of 
workers exposed in the industry [Ex. 69- 

13] . However, these processes use steam 
heat and can be very difficult to control 
[Ex. 8]. Textile manufacturers have 
relied primarily on process modification 
and resin reformulation to reduce 
employee exposure to formaldehyde. 

The wash-and-wear technology of the 
1950s. when formaldehyde released from 
textiles was in the range of 2,000 to 4.000 
micrograms per gram (Mg/g) of fabric, 
was replaced by the permanent press 
process in the mid-19606. Information 
collected by the American Textile 
Manufacturers Institute (ATMl) (Ex. 70- 

14] shows that further advances in resin 
formulation have continued to reduce 
formaldehyde levels from an average of 


l^g/g in 1975 to 345 Mg/g in 1983 
ATMl expects that the new low- 
formaldehyde resins will gain wider 
usage, even though a lower quality 
permanent press finish is produced. 

The apparel manufacturing indust.'y 
employs the largest group of workorn 
potentially exposed to formaldehyde. 
The most recent estimate is 777.000 
persons [Ex. 42-41]. This industry hast 
number of unique characteristics. 
Among apparel workers. 81% are womeo 
and 27% are members of minority 
groups. Competition from foreign 
countries with low-cost tabor is strong. 
In fact, according to the American 
Apparel Manufacturers Association 
(AAMA), imports from foreign sourcci 
currently account for 25% of the U.S. 
apparel market (Ex. 69-25d]. Many 
plants would be considered small j 
businesses, and they tend to rent both 
space and equipment. According to 
ATMl. in 1981. rental expenses 
constituted 57% of this industry's 
expenditures on capital outlays 
compared to 13% for all industry. The 
apparel manufacturing industry also 
spent an average of $500 per employee 
for capital items compared to a textile 
industry average of $4,000 per employee 
(Ex. 70-14]. Ab^ut 80% of the workers in 
an apparel plant are sewing machine 
operators [Ex. 69-25d]. 

Because of the nature of apparel 
manufacturing work, the reduction of In 
plant exposure would probably require 
general dilution ventilation in roost I 
cases. The cost for installing general I 
ventilation equipment to achieve as 1 I 
ppm. 30 minute ceiling was estimated by I 
the SOCMA report to be $265 per | 
employee for firms with 20 or fewer I 
employees and $150 per employee for I 
those with over 500 employees [Ex. 8|. I 
The possible cost disadvantage to | 
smaller firms may be underestimated. I 

however, since, as pointed out by ATMlI 
companies in a landlord-tenant 1 

relationship may have special problems I 
in performing the building roodihcatiofli I 
required to install ventilation (Ex. 70- I 
14). I 

8. Cost Estimates for Control of I 

Formaldehyde I 

There are three studies available to I 
OSHA which examine the potential I 

costs of controlling exposure to I 

formaldehyde. Two of these, the I 

SOCMA report of 1979 (Ex. 8) and the I 
CPA study of 1981 [Ex. 70-1] examine I 
the overaU industry. However, they hsw| 
limited usefulness because they addreft I 
only a ceiling exposure and their I 

estimates are based on exposure leveb I 
that appear to have been lowered I 

voluntarily by industry. Some cost I 
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estimates* In retrospect, were probably 
^ too high since they were based on 
^vcntional engineering controls. For 
Lumple, the trend in industries that use 
mins has been to reduce formaldehyde 
^els in their products by reformulating 
the resins to decrease the amount of 
lexcess formaldehyde, a relatively 
.iTiCxpensive method as compared to 
conventions! control technology |Ex. 42* 
41). A third study conducted by A.D. 

Uttle |Ex. 50] for the Formaldehyde 
^titute contains recent figures for two 
[Mustriss, apparel manufacture and 
bwufactvired housing. The report 
pvaluated dt^erent exposure conditions 
toplicahle to EPA's authority under 
hsCA, and does not address control to 
Inrious permissible exposure limits. 

Ifuch as would be considered by OSl^lA. 
hlie SOCMA study stated that it would 
[coil less to implement controls which 
mould achieve a 1 ppm TWA than it 
[would to achieve a 1 ppm ceiling, but it 
[did not address this alternative in depth. 
I Given these limitations, information 
prailable from the SOCMA study 
bodicates an estimated capital cost of 
0840 million with an annual cost of $527 
[iilllion to control the exposures of 1.4 
pillion employees to 1 ppm or below, as 
■ lO-minuls ceiling. The CPA study 
mvides a **most likely estimate** of 
ppital costs for a 1 ppm ceiling of $458 
k^ion annual operating costs of $171 
^ion. CPA estimated that these costs 
poald be $373 million in capital costs 
^d$140 million in annual operating 
Icofts for a 2 ppm ceiling compared to 
|iQ90 million in capital costs and $254 
l^on In annual operating costs to 
kdiieve a 0.5 ppm ceiling. The costs of 
Pher provisions 8tM:h as medical 
prvelllanctt and exposure monitoring 
penot included in any of the above 
Ruret. The A.O. Little study estimated 
R investment of $399 million and 
Ppmting costs of $95.6 million to 
ffae ve a 33% reduction In 
•^aldehyde levels in the apparel 
Wostry through installation of general 
pntilation. It also predicted that a 
pwnber of plants would close, resulting 
loss of 135,000 jobs in apparel 
P^ufacture. There would also be 

consequences in Industries 
as textile manufacturing and cotton 

Using EPA*8 estimate that 
P^pational exposure In the apparel 
•Jtatry averag^ 0.64 ppm, a 33% 
PwKtion would reduce levels to below 
•5 ppm as a TWA. 

for Comments 

solicits information and 
l^oients relevant to the reduction of 
B^idehyde exposure. The public is 
lo express opinions as to what 
B^^ns. including but not limited to 


those which set the permissible 
exposure limit(s), should be included in 
the revised formaldehyde standards that 
will be published by OSHA. OSMA is 
especially interested in methods, costs, 
and effectiveness of control strategies 
that have already been employed to 
redvice exposure to formaldehyde. The 
questions below will provide specific 
guidance on OSHA*8 request for 
information. 

A number of submissions concerning 
the health effects of formaldehyde and 
concomitant risks have been received 
by OSHA in response to the rent request 
for information and public meeting. 
While the public is invited to submit any 
relevant information regardiirg 
regulation of formaldehyde, information 
submitted in the past need not be 
resubmitted for consideration in the 
upcoming rulemaking. 

Permissible Exposure Limit 

In order to provide adequate 
protection of employee health, should a 
standard for formaldehyde contain an 6> 
hour time-weighted average (TWA), a 
short-term exposure limit (STEI,). or 
some combination of both exposure 
bmits? What should these exposure 
limits be? What methods of sampling 
and analysis are available to measure 
exposure at these level? Please provide 
the rationale for your answers. 

Ek)th the Celanese Chemical 
Corporation and the E.1. Du Pont de 
Nemours Company indicated at the 
public meeting that they have 
established corporate standards of 1 
ppm as an 8-hour TWA with a STEL of 2 
ppm for formaldehyde ffr. 27, Tr. 640]. 
Which other companies have internal 
standards for formaldehyde? What are 
the standards? What are the bases for 
such standards? 

Action Level 

In certain occupational health 
standards, some provisions apply only 
when an action level often set at one- 
half of the permissible exposure limit is 
exceeded* When health risks are low, 
action levels are appropriate because 
they can reduce or eliminate regulatory 
burdens. OSHA requests comments and 
information on the following: 

(a) Is an action level appropriate for 
some or all segments of the 
formaldehyde industry? What impact 
would an action level have on employee 
health? 

(b) What are appropriate action levels 
in the various industry segments? Which 
regulatory provisions should be 
m^ified or eliminated wheil exposures 
are under the action level? 


(c) What would be the cost savings 
expected to result from incorporation of 
an action level provision? 

Methods of Compliance 

For OSHA to promulgate a revised 
standard for formaldehyde, all 
provisions of the standard must be 
economically and technologically 
feasible. Consideration of this issue 
most often focuses on the availability of 
engineering and work practice controls 
and personal protection to limit 
employee exposure to toxic substances 
or materials. In the case of 
formaldehyde. OSHA will also consider 
other approaches, such as product 
substitution. 

In describing the teclmologies 
available to a^ieve control of exposure 
to formaldehyde, please discuss in detail 
how these controls are used, how long it 
would take to implement controls not 
currently in use. the costs of controls, 
and the levels of airborne formaldehyde 
that can be achieved through their use. 
OSHA is particularly interested in the 
following information: 

(a) Under what circumstances are 
engineering controls (including local and 
general ventilation), substitution of 
products or processes with materials not 
containing formaldehyde, modification 
of processes to use materials containing* 
less formaldehyde, or modification of 
equipment (e.g.. booths, islands, cabs), 
useful for limiting worker exposure to 
formaldehyde? 

(b) Under what ctrcumstances would 
work practices, housekeeping, or 
administrative controls, such as worker 
rotation, be useful for limiting employee 
exposure to formaldehyde? 

(c) Are there conditions in any sector 
of industry which would make it 
unreasonable to use engineering 
controls and work practices to reduce 
exposure to formaldehyde? 

(d) In what operations should 
personal protective equipment, including 
respirators, be required? 

(e) Have there been technological 
advances or changes aimed at improving 
productivity, product quality, or 
consumer exposure to formaldehyde 
which have also resulted in reductions 
in formaldehyde exposures at the 
worksite? 

(f) What are the availability, price, 
and serviceability of substitutes for 
products containing formaldehyde? 

(g) How have regulator>* activities of 
state agencies and other Federal 
agencies affected worker exposure to 
formaldehyde? 
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Exposure Monitoring 

Do employers presently monitor 
employee exposure to formaldehyde? 
What factors are used to determine 
monitoring frequency and the employees 
whose exposure is to be measured? 
What sampling and analytical 
methodologies are used for exposure 
monitoring? 

Medical Examinations 

Do employers provide medical 
examinations for formaldehyde-exposed 
workers? What procedures are 
appropriate for monitoring the health of 
formaldehyde-exposed workers 
formaldehyde? What formaldehyde- 
related illnesses have been observed? 
flow prevalent are such illnesses? Have 
any employees transferred away from or 
left a given job because they were 
unable to tolerate their exposure to 
formaldehyde? 

Employee Training 

How are employees currently 
informed of the hazards associated with 
formaldehyde? What types of training 
programs are appropriate for 
formaldehyde-exposed employees? 

Economic Data 

OSHA’s rulemaking will comply with 
Executive Order 122dl« which requires 
the preparation of a regulatory impact 
analysis of all major actions; and with 
the Regulatory Flexibility Act, which 
requires the preparation of regulatory 
flexibility analyses for actions having a 
significant economic impact on a 
substantial number of small entities. To 
this end. OSHA is soliciting information 
on the Hnandal condition of the affected 
industries to calculate the economic 
implications of compliance with the 
present formaldehyde standard as 
compared with anticipated 
modifications of this standard. OSHA 
requests comments and information on 
the following; 

(a) For ea^ industry potentially 
affected by a new formaldehyde 
standard, what are the major production 
processes in which workers are exposed 
to formaldehyde? What are the sources 
of exposure? How many workers are 
exposed? What are the concentrations, 
the durations, and the frequencies of 
such exposures? 

(b) What costs have been incurred by 
industry to implement controls 
introduced for the purpose of lowering 
employee exposure to formaldehyde? 
How effective have these controls been 
in reducing formaldehyde exposures? 
Have these controls affected 
productivity? Have any of these 
measures helped to reduce workplace 


hazards in downstream industries using 
products containing formaldehyde? 

(c) What were the total annual volume 
and dollar value of formaldehyde 
product output, shipments, and 
inventories for at least the last 5 years? 

(d) What was the total annual 
investment, appropriately categorized as 
either replacement expansion, 
modernization, or environmental health 
and safety related expenditures for at 
least the last 5 years? 

(e) What were the retained earnings, 
after tax income, total assets, 
stockholders' equity, net worth, debt 
equity ratios, and depreciation charges 
for at least the last 5 years. 

(f) What were the rates of return on 
assets, equity, or net worth for at least 
the last 5 years. 

(g) What is the degree of market 
concentration in the industry? (Please 
give special attention to the role of small 
businesses and approximate numbers of 
firms in the indust^ each year.) 

(h) What is the geographic dispersion 
of the industry and its customers? 

(i) What were the annual volume and 
dollar value of imports and exports for 
at least the last 5 years? How would this 
be affected by a more stringent U.S. 
occupational health standard for 
formaldehyde? 

. (j) What were the total annual 
employment and labor turnover for the 
industry for at least the last 5 years? 

(k) Can you identify any unique 
characteristics of your industry (e.g., 
rental of capital equipment, unique 
employee skills) that could affect your 
ability to achieve compliance with a 
formaldehyde standard? 

En vironmcntal Effects 

The National Environmental Policy 
Act (NEPA) of 1969 (42 U.S.C. 4321, et 
seq.], the Council on Environmental 
Quality (CEQ) regulations (40 CFR Part 
.1500I*i|3 FR55978, November 29.1978), 
and the Department of Labor (DOL) 
NEPA Compliance Regulations (29 CFR 
Part IT: 45 FR 51187 et seg., August 1. 

1980) require that Feder^ agencies give 
appropriate consideration to • 
environmental issues and impacts of 
proposed actions significantly affecting 
the quality of the human environment 
OSHA is currently collecting written 
information and data on possible 
environmental impacts that may occur 
outside of the woi^place as a direct or 
indirect result of promulgation of a 
revised standard for occupational 
exposure to formaldehyde. Sud^ 
information should include any negative 
or positive environmental effects that 
could be expected to result from a 
revised regulation. 


OSHA requests comments and 
information on the following: 

(a) How would alternative regulatioot 
of worker exposure to formaldehyde 
alter ambient air quality, water quality, 
solid waste disposal or land use? 

(b) How would product substitutions, 
performed to comply with a 
formaldehyde regulation, affect the 
general public's exposure to 
formaldehyde? 

Public Participation 

Interested persons are invited to 
submit comments on these and other 
pertinent issues relating to the 
development of a revised standard for 
occupational exposure to formaldeh\d( 
by August 15.1985. Comments should U 
sent in quadruplicate to the Docket 
Officer, at the address noted above 
where they will be available for 
inspection and copying. The data 
received will be carefully reviewed by 
OSHA for use in preparation of a Notki 
of Proposed Rulemaking for 
formaldehyde. 

This Advance Notice of Proposed 
Rulemaking was prepared under the 
direction of Robert A. Rowland. 
Assistant Secretary of Labor for 
Occupational Safety and Health 200 
Constitution Avenue. NW., WashHigtoe. 
D.C 20210. It is issued pursuant to 
section 6(b) of the Occupational Safety 
and Health Act (84 StaL 1593:29 U.S.C 
655). 

List of Subjects in 29 CFR Part 1910 

Occupational safety and health. I 

Signed at Washington. D.C. this 9th day of I 

April 1985 I 

Robert A Rowland. I 

Assistant Secretary of Labor, I 

[FR Doc. 85-8868 Filed 4-15-85; 8:45 am) I 

nujNO cooc 4aio-io>2s-ii I 


VETERANS ADMINISTRATION ■ 

38 CFR Part 19 I 

Appeals—Cenerah Rules of Practice H 

AGENCY; Veterans Administration. I 

ACTION: Proposed regulations. H 

SUMMARY: As a result of recent changes H 

in legislation, the Veterans H 

Administration is amending the Appesb H 
Regulations of the Board of Veterans ■ 

Appeals to reflect the expansion of the H 
Bird's jiuisdiction to include question! K 
concerning certain benefits for surviving V 
spouses and children of deceased H- 

veterans. The Board of Veterans H 

Appeals Rules of Practice are also betfif H 
revised to provide for. informal hearings K 
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requests for opinions from the General 
Counsel of the Veterans Administration 
imiivdividual appealr. reconsideration 
involving allegations of the use of false 
or fraudulent evidence to obtain benefits 
from the Board: and vacating decisions. 

I date: Comments must be received by 
[May 17.1985. 

' AOORESSen: Interested persons are 
\mi\od to submit written comments, 
suggestions, or objections regarding the 
proposal to the Administrator of 
Veterans Affairs (27iA). Veterans 
Admmistnilion. 810 Vermont Avenue. 
INW., Washingloo. DC 20420. All written 
jeomments received will be available for 
[public inspection in the Veterans 
[Scrv'ices Unit, room 132, at the above 
[iddress only between the hours of 8:00 
|tjs. and 4:30 p.m. Monday through 
[Friday (except holidays) until June 3. 

[1965 

I SOS FURTHEH IHFORMATtOH CONTACT: 

[Mr. Jan Donsbach. phone (202) 389-2978. 
[sUPPtEMEIITARY INFORMATION: Pub. L 
[9(7->377 replaced certain benefits to 
[surviving spouses and children of 
jnembers of the Aimed Forces who died 
jen active duty before Augtist 13.1981. 
Iiod former members who died as a 
Irmlt of service-connected disability 
Imcurred or aggravated before August 13. 
|l98l. These benefits are intended to 
iNplace certain Social Security benefits 
■withdrawn by Pub. L 97-35. (The 
lOmnibus Budget Recondlation Act of 
■Mei). Pursuant to Pub. L 97-877, section 
|l56. by Executive Order 12436 of July 29. 
Il963. the President designated the 
lYeterans Administration as the Agency 
||E8ponsible for administering these 
■benefits. The Veteran's Administration 
lis amending section 10.2(b). the 
Inflation listing examples of the 
kbject matter of appeals to the Board of 
lYeterans Appeals, to reflect the Board's 
■expanded jurisdiction to cover questions 
Involving these benefits. 

I The proposed amendments to 
||i 19.157 and 19.176 are intended to 
H^allze, respectively, the traditional 
psctices with respect to informal 
Pearings by the authorized 
representatives of appellants and the 
vrocurement of opinions of the General 
fou ngel on legal questions in individual 
Pppeals. 

I The proposed amendment to S 19.179 
pilesignated to afford appellants notice 
pben opinions of the General Counsel 
■^obtained under amended § 19.176. as 
B*now done in the case of advisory 
^sdical opinions. 

I The proposed amendments to 
|ii 19.18a 19.185.19.186 and 19.187 and 
P^new { 19.201(c) are designed to 
a formal procedure for 
V^^nsidering decisions based upon the 


allegation that an allowance of benefits 
by the Board has been materially 
influenced by false or fraudulent 
evidence submitted by or on behalf of 
the appellant. This procedure is 
designed to ensure an equitable 
uniformity in the limited number of 
cases involved, which are now handled 
individually under 119.101(b). 

The new § 19.201 is designed to 
formalize traditional practice in 
vacating decisions. 

The Administrator has certified that 
these regulations will not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities as they are 
defined in the Regulatory Flexibility Act 
(RFA). 5 U.S.C 001-812. Pursuant to 5 
U.S.C. 605(b). this reflation therefore Is 
exempt from the initial and final 
regulatory flexibility analyses 
requirements of sections 603 and 604. 
The reason for this certification is that 
the impact of these regulations is only 
upon individual benefit claimants. It will 
have no significant direct impact on 
small entities (i.e., small businesses, 
small private and nonprofit 
organizations, and small governmental 
jurisdictions). 

The Agency has also determined that 
these regulations are nonmajor m 
accordance with Executive Order 12291, 
Federal Regulation, Inasmuch as they 
will only effect individual claimants 
seeking Veterans Administration 
benefits, they will not result in any 
significant elTect on the economy, they 
will not have any significant impact 
upon private or governmental costs, and 
they will not affect business enterprises 
or otherwise have any adverse effect on 
the economy. 

There is no Catalog of Federal 
Domestic Assistance number involved. 

List of subjects in 36 CFR Pari 19 

Adminstrative practice and 
procedure. Claims Veterans. 

By direction of the Administrator. 

Approved: April 9.1985. 

Everett Alvares. fr.. 

Deputy Administrator. 

PART 19—BOARD OF VETERANS 
APPEALS 

38 CFR Part 19 Board of Veterans 
Appeals is amended as follows: 

1. Section 19.2 is amended by adding 
an additional subject to the end of the 
listing contained in that section, to read 
as follows: 

S19.2 Subject mattar of appeals. 


Bonefiti for surviving spouses and children 
of deceased veterans under Pub. L 07-377. 
section 156. (36 CFR 3612(d)) 

2. Section 19.157 is amended by 
adding a new paragraph (d) to read as 
follows: 

(19.157 Rule $7; GeneraL 
• • • • ■ 

(d) Informal hearings. This term is 
us^ to describe situations in which the 
appellant cannot, or docs not wish to, 
appear. In the absence of the appellant 
the authorized representative in 
Washington. DC. may present oral 
arguments to the Board without 
personally appearing before the Board 
of Veterans Appeals hearing panel. 
These arguments will be recorded and 
transcribed by Board personnel for 
subsequent review by the panel 
members. This procedure will not be 
construed to satisfy an appellant's 
request to appear in person. (36 U.S.C. 
4002) 

3. Section 19.176 is amended by 
revising the title and by adding a new 
paragraph (c) to read as follows: 

119.176 Rule 76; Medical opinions and 
opinions of ths Oeotral Counsel. 

• • • • • 

(c) Opinion of the Genera! Counsel. 
The Board may obtain an opinion from 
the General Counsel of the Veterans 
Administration on legal questions 
involved in the consideration of an 
appeal. (38 U.S.C. 4004(c)) 

S 19.179 [Amendsd] 

4. Section 19.179 is amended by 
removing the word *'medicai" from the 
title. 

5. In S 19.180. paragraph (b) is revised 
to read as follows: 

(19.180 Rule 80; The dedskm. 

• • • • • 

(b) Disposition of issues. (1) The 
dedsion of the Board will dispose of 
each issue on appeal by allowance, 
denial, remand or dismissal, in whole or 
in part: or (38 U.S.C 4004(a)) 

(2) If on reconsideration it is 
determined that an allowance of 
benefits by the Board has been 
materially influenced by false or 
fraudulent evidence submitted by or on 
behalf of the appellant, the prior 
decision of the l^ard will be vacated 
and the appeal voided with respect to 
those benefits. 

• • • • • 

6. In { 19.185. paragraph (b) is revised 
and a new paragraph (c) is added to 
read as follows: 
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{ le.ieS Rule 1SS; When reconeideratton 
to accorded. 

e e e • • 

(b) Upon discovery of new and 
material evidence in the form of records 
or reports of the military, naval or air 
service department concerned or 
officially correctly service department 
record; or (38 U.S.C. 4003. 4004(b)) 

(c) Upon allegation that an allowance 
of benefits by the Board has been 
materially influenced by false or 
fraudulent evidence submitted by or on 
behalf of the appellant. 

7. In S 19.186. paragraph (b)(1) is 
revised to read as follows: 

S 19.196 Rule 66; FRIng and dtsposMon of 
a motkK) for raconakfaration. 


(b) Disposition^ * * * 

(1) Motion denied. The appellant and 
representative or other appropriate 
party will be notified if the motion is 
denied. The notification will be^signed 
by the Chairman and will include 
reasons why the allegations are found 
insufficient This constitutes Hnal 
disposition of the motion. 

• •••••• 

8. Section 19.187 and the cross- 
reference following it are revised to read 
as follows; 

§ 19.197 Rule 87; Evidence conaldarad. 

(a) Reconsideration based upon on 
allegation of obvious error of fact or law 
or new and material service deportment 
records or reports. Reconsideration of 
an appellate decision for error shall be 
limited to re\iew of the evidence of 
record at the time the decision was 
entered, but the Board may secure 
additional medical or legal opinion. 
Additional evidence, apart from service 
department records, submitted following 
the decision being reconsidered is 
sub)ec1 to the provisions of Rule 94 

(S 19.194) concerning new and material 
evidence. (38 U.S.C 4003.4009) 

(b) Reconsideration based upon an 
aliegation offalse or fraudulent 
evidence. Recoosideration of an 
appellate decision based upon the 
allegation that an allowance of benefits 
by the board has been materially 
influenced by false or fraudulent 
evidence sutoitted by or on behalf of 
the apjjellanf will be limited to a review 
of the evidence of record at the time the 
decision was entered and only such 
additional evidence as it is required. In 
the Board's ludgement. to establish the 
voracity of the evidence in question. The 
reconsideration panel will not 
readjudicate the underlying issuefs). 

Cross Reference; When reconskleralion is 
sccofded. See Rule 8S. ( 19.185. Disposition of 


issues. See Rule 80.119180. Vacating a 
dedston. See Rule 101.119.201. 

9. The center heading 

• MISCELLANEOUS" is added directly 
preceding S 19.200. 

10. New f 19.201 is added to read as 
follows: 

9 19.201 Rule 101; Vacating a daclaion. 

An appellate decision may be vacated 
by the B^rd of Veterans Appeals at any 
time upon request of the appellant or 
his/her representative or on the Board's 
ow*n motion: 

(a) Due process. Where there has 
been a prejudicial failure to afford the 
veteran the due process of law. Where 
there has been a failure to honor a 
request for a hearing, and a hearing is 
subsequently scheduled but the 
appellant fails to appear, the decision 
will not be vacated. 

(b) False or fraudulent evidence. 
W'hcre it is determined that an 
allowance of benefits by the Board has 
been materially influenced by false or 
fraudulent evidence submitt^ by or on 
behalf of the appellant, the prior 
decision %vill be vacated only with 
respect to the issued or issues to which, 
within the judgment of the Board, the 
false or fraudulent evidence was 
material 

CroM Referooce: The dedtloci. See Rule 8Qt 
I laiaa when reconsidrralion is accorded 
See Rule 85; 119.185. 

(38 U.S.C 210(cK1); Pttb. L. 97-377. Sea 156) 
|FR Doc. 85-8212 Filed 4-18-85; 8:46 am) 
aiLiJNO coof nse-oi-ai 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 82 
(A-4-FRL-2818-8) 

Approval and Promulgation of State 
Plana for Designated Facilities and 
Potiutanta; South Carolina: Revlalon In 
111(d) Plan for TRS From Existing 
Kraft Pulp Mills; Negative Declaration 
for Primary Aluminum Plants 

aoehcy: Environmental Protection 
Agency. 

ACTfOR: Proposed rule 

SUMMARY: EPA proposes to approve a 
source-specific revision in South 
Carolina's 111(d) plan for total reduced 
sulfur (TRS) emissions from existing 
kraft pulp mills. On December 13.1984. 
the State submitted a revised emission 
standard and an extended compliance 
schedule for two emission points at« 
Stone Container Corporation's facility in 
Florence which are presently exceeding 


TRS emission standards. This submittal 
included economic and technical 
information justifying the new limit and 
compliance schedule. The approval of 
this 111(d) plan revision is consistent 
with EPA policy on welfare-related 
pollutants. 

In addition, on May 3.1983. South 
Carolina certified that there were no 
primary aluminum plants in the stale 
which were subject to the requirements 
of section 111(d) of the Clean Air Act 
EPA proposes to approve South 
Carolina's negative declaration for 
existing primary aluminum plants. 

OATES: To be considered. Comments 
must be received on or before May 17. 
1905. 

ADDRESSES: Written comments should 
be addressed to Janet Hayward of EPA 
Region rVs Air Management Branch 
(see Region IV address below). Copies 
of the State's submittal are available for 
review during normal business hours it 
the following locations: 

Environmental Protection Agency^ 
Region IV Office. Air Management 
Branch. 346 Courtland Street. N.E. 
Atlanta. Georgia 30385 
South Carolina Department of Health 
and Environmental Control. 2600 Boil 
Street Columbia. South Carolina 
29201 

FOR FURTHER INFORMATION CONTACT. 
Janet Ha>^ard of the EPA Region IV Air 
Management Branch, at the above 
address and following phone: 404/881- 
3966. or FTS 257-3908. 

SUPPLEMENT ARY INFORMATION: On 
February 12.1980. the South Carolina 
Board adapted regulations for existing | 
kraft pulp mills. At that lime. Stone 
Container Corporation began to develof 
a strategy to bring (heir Florence mill 
into compliance with the new regulation 
emission standards. Since 1980. Stone 
Container has worked with the State 
and EPA towards achio\ing TRS 
compliance in a cost-effective manne^. 
On February 8,1964, the South CaroliiR 
Department of Health and 
Environmental Control (SCDI lEC) 
submitted a 111(d) plan revision for 
Stone Container which included 
alternate emission limits for the 
digesters and an extended compliance 
schedule for the evaporator hoi-weli 
vents. Complete documentation 
justifying the State's proposed plan 
revision was lacking in the Febniur> 8 
1984. submittal. Therefore. EPA 1 
requested that more comprehensive coii| 
informatioo be submitted. On Deoemba I 
13.1984, South Carobna sent EPA s I 
complete submittal containing adequJV 1 
justiheation for the revised duster 
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emission limit and extended evaporator 
[compliance schedule. 

I Under South Carolina Regulation ez.5. 
Standard No. 4. Section VIII, Part B. the 
I digester system at Stone Container's 
Hill is subject to a TRS emission 
standard of 5 ppm (.02 lb TRS per ton of 
tir dried pulp). The State intends to 
relax this limit to 1847 ppm. or .29 lb 
IRS per ton of air^dried pulp (TADP). 
liiia is the current actual emission level 
resulting from the digester blow gases. 
Ihis equates to a change in allowable 
TRS emissions of approximately 66 tons 
per year, or about 16 pounds per hour. 

The evaporator hot-well vents at the 
Stone Container facility are presently 
lenutling .39 lb TRS/TADP. which is 
[above their regulation emission limit of 
jQZlb IRS/TADP (5 ppm). The company 
[plans to construct a TRS incineration 
[system which would bring the 
evaporator system into compliance with 
regulation standards. Final compliance 
will be required forty-nine weeks after 
[EPA approval of this plan revision. 

South Carolina's Regulation 62.5. 

I Standard No. 4, Section VIII. Part C, 
[provides for case-by-case exceptions to 
I the regulatory TRS emission limits in 

[Section VIII. Part B..if the owner 

lor operator of a source of total reduced 
I sulfur compounds * * * can demonstrate 
[that compliance with applicable 
[portions of Part B would not be 
[economically feasible.*^ The regulation 
I requires that all pertinent cost 
[mformatioo be submitted with the 
I source's request for alternate emission 
llimits and that the request be submitted 
po EPA for approval as a revision to the 
[South Carolina 111(d) plan for TRS. 
[Under Regulation 62.5. Standard No. 4. 
[Section VIII, Part G. sources may 
[request alternate compliance schedules 
[if adherence to the existing schedule is 
joot technically feasible. 

I Except for the evaporators and 
[digesters, all signiHcant emission points 
l«t Stone Container's Florence mill are 
[being controlled to guideline levels. 
[Stone Container Corporation has 
[documented that the digesters are 
Hiready emitting low levels of TRS (20 
■percent of the typical uncontroUed 
levels) and that the estimated costs to 
loontrol the digesters at their Florence 
pdll would be $2.48 per ton of air dried 
INp. The Company has agreed to 
Icootrol TRS emissions from the 
Ijvaporator hot-well vents by 
IWnerating the noncondensable gases 
|“J en existing power boiler. They have 
Fho request^ a new compliance 
P^dulc which will bring the 
l^aporatori, and thus the entire mill. 
|®^o compliance with regulatory TRS 


standards forty-nine weeks after the 
plan revision is approved by EPA. 

Stone Containers has modeled the 
total TRS emissions from their mill to 
determine the air quality impact of this 
plan revision. Modeled concentrations 
at selected population points three to 
ten miles from the mill were below 
detectible threshold levels. The 
company has also substantiated their 
request for an alternate digester 
emission limit by such factors as rural 
mill location and lack of public 
complaints. This information was 
submitted to EPA on December 13.1984 
with the State's Tinal request for EPA 
approval of the TRS plan revision. 

EPA has reviewed this documentation 
and has found that the State's request is 
adequately justified by economic, 
technical, and other related criteria. EPA 
therefore proposes to approve the 
emission limit relaxation and extended 
compliance schedule as submitted by 
South Carolina for Stone Container 
Corporation. 

Further details pertaining to this 
source-specific plan revision are 
contained in the technical support 
document, which is available for public 
inspection at EPA's Regional Office in 
Atlanta, Georgia. 

In addition. South Carolina is required 
to submit a 111(d) plan for the control of 
fluoride emissions from existing primary 
aluminum plants, tf there is no facility of 
this type in the State, the State is to 
submit a letter to that effect (negative 
declaration). The absence of such plants 
in the State was certified by a letter 
from John E. Jenkins. P.E.. Deputy 
Commissioner for Environmental 
Quality Control to Mr. Charles R. Jeter. 
Regional Administrator, on May 3.1983. 
Today. EPA also proposed to approve 
South Carolina's negative declaration 
for primary aluminum plants. 

All interested persons are invited to 
submit written comments on the 
proposed actions. After reviewing all 
comments submitted, the Administrator 
of USEPA will publish the Agency's 
final action in the Federal Register. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under 5 U.S.C. 605(b). the 
Administrator has certified that 111(d) 
approvals do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

List of Subjects In 40 CFR Pari 62 

Air pollution control. Fluoride, Sulfur, 
Administrative practice and procedure. 
Intergovernmental relations. Reporting 
and recordkeeping requirements. 


(Sec. 111(d) of the Clean Air Act (42 U.S.C 
7411(d))) 

Dated: March 22.1965. 

Charles R. )eler, 

Hegtonol Administrator. 

|FR Doc. 8S-9202 Filed 4>l&-85; 8:45 am) 
BMJJNO COOf €54a-4»*« 


40 CFR Part 81 

IDocket No. AMt07-VA-6; A-3-FRL-2819- 
7) 

Proposed Approval of Redesignation 
of Attainment Status for the 
Commonwealth of Virginia With 
Respect to Carbon Monoxide 

agency: Environmental Protection 
Agency. 

action: Proposed rule. 

SUMMARY: This notice announces EPA's 
proposed approval of air quality 
designation change for Fairfax County 
in Virginia, from "Does not meet 
primary standards" to "Cannot be 
classified or better than national 
standards", for the primary and 
secondary National Ambient Air 
Quality Standards (NAAQS) for carbon 
monoxide (CO), This propos^ revision 
is baaed on ci^t consecutive calendar 
quarters of air quality data submitted by 
Virginia demonstrating attainment EPA 
proposes approval of this redesignation 
request as it meets the necessary 
requirements of section 107 of the Clean 
Air Act and current EPA policy. 
date: Comments must be submitted on 
or before May 17,1985, 

ADDRESSES: Copies of the proposed 107 
redesignation and the accompanying 
support documents are available for 
ublic inspection during normal 
usincss hours at the following 
locations: 

U.S. Environmental Protection Agency, 
Region 111. Air Program Branch. 841 
Chestnut Building, Philadelphia. PA 
19107, Attn: Patrica Cuaghan (3AM13) 
Virginia State Air Pollution Control 
^ard« Room 801, Ninth Street Office 
Building. Richmond. Virginia 23219, 
Attn: James Watson 
All comments on the proposed 
revision submitted within 30 days of this 
Notice will be considered-and should be 
addressed to Mr. David L Arnold. Chief. 
DELMARVA/DC Section at the above 
EPA Region Ill address. Please reference 
the EPA Docket Number found in the 
heading of this Notice. 

FOR FURTHER INFORMATION CONTACT: 
Harold A. Frankford, (215) 597-1325 or 
Cynthia H. Stahl, (215) 597-9337 at the 
Region III address above. 
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supplemcntahy infoumation: On 
November 20.1984. the Commonwealth 
of Virginia State Air Pollution Control 
Board submitted a request to 
redesignate three municipalities in the 
Northern Virginia portion of the 
National Capital Interstate AQCR as 
attainment areas for carbon monoxide 
(CO) under section 107 of the Clean Air 
Act. These municipalities are 
Alexandria City. Arlington County, and 
Fairfax County. However, recent data 
shows violations of the 8>hour CO 
standard in Alexandria City and 
Arlington County. Therefore, on March 
18,1985 Virginia requested that EPA 
only consider Fairfax County for 
redesignation. 

This proposed redesignation would 
change the carbon monoxide 
classincation from **Doc8 not meet 
primary standards** to **Cannol be 
classified or better t han n ational 
standards** under 40 CFR 81.347 for 
Fairfax County. All other air quality 
designations for carbon monoxide 
remain unchaged. 

There are four monitoring stations In 
Fairfax County; two. inside the Beltway 
and two, outside the Beltway. The air 
quality data from January 1980 through 
December 1984 submitted by the 
Commonwealth show that none of the 
monitoring stations in this county show 
violations of National Ambient Air 
Quality Standards (NAAQS). EPA has 
examined the air quality data collected 
from the monitoring sites on which this 
rcdcsignation request is based and has 
determined that the data were collected 
in accordance with all EPA 
requirements. Accordingly, EPA is 
proposing approval of the 
Commonwealth's request for 
redesignation of Fairifax County with 
respect to CO. 

In addition. EPA has approved the CO 
control stretcg>' applicable to Fairfax 
County as part of the federally- 
cnforceable Virginia SIP. See 49 FR 3083 
(1984). This redesignation does not 
change any requirements of Virginia's 
approved SIP. 

Qonduston 

The Regional Administrator's decision 
to propose approval of the section 107 
redesignation for Fairfax County was 
based on a determination that it meets 
the requirements of section 107 of the 
Clean Air Ad and ciurcnt EPA policy 
portainina to redcsignation requests. 

The public is invited to submit 
comments, to the address stated above, 
on whether or not the proposed section 
107 redesignation of Fairfax County in 
Northern Virginia should be allowed. 

The Office of Management and Budget 
has exempted this rule from the 


requirements of section 3 of Executive 
Order 12291. 

Under 5 U.S.C 605(b). the 
Administrator has certified that the 
redesignation will not have a significant 
economic impact on a substantial 
number of small entities. See 46 8709. 

List of Subjects in 40 CFR Part 81 

Air pollution control. National parks. 
Wilderness areas. Intergovernmental 
relations. 

Authority: 42 U.S.C. 7407. 

Dated: March 22,1965. 

Stanley L Laakowtki. 

Regional Administrator. 

|FR Doc 8S-9201 Filed 4-16^ 8:45 am] 
MJJNO COOC 


40 CFR Part 180 

(OPP-300127; FRL-2618'7| 

Lir>of€ic DIethanoiamide; Proposed 
ExempBon From the Requlren>ent of a 
Tolerance 

agcncy: Environmental Protection 
Agency (EPA). 

AcnOM: Proposed rule. 

sumiaahy: This document proposes that 
Unoleic diethanolamide be exepled from 
the requirement of a tolerance when 
used as an inert ingredient as a 
surfactant in pesticide formulations 
applied to growing crops only. This 
proposed regulation was requested by 
Finetex, Inc. 

DATE: Comments, identified by the 
document control number (OI^-300127|. 
must be received on or before May 17. 
1985. 

AOOAESS: Written comments by mail to: 
Information Services Section. Program 
Management and Support Division 
(TS-757C), Office of Pesticide 
Programs. Environmental Protection 
Agency. 401 M St., SW.. Washington. 
D.C 20460. 

In person, bring comments to: 
Registration Support and Emergency 
Response Branch. Registration 
Division (TS-767C), Environmental 
Protection Agency. Rra. 716, CM ^2, 
1921 Jefferson Davis Highway, 
Arlington, VA 22202. 

Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as "Confidential 
Business Information" (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 


inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments %Yill be available for public 
inspection in Rm. 236 at the adebress 
given above, from 6 aan. to 4 p.m.. 
Monday through Friday, except legal 
holidays. 

FOR FURTHER INFORMATION CONTACT; 
By mail; N. Bhushan Mandava. 
Registration Support and Emeigency 
Response Branch. Registration 
Division (TS-767C). ^vironmental 
Protection Agency. 401 M St.. SW.. 
Washington. D.C. 20460. 

Office location and telephone number 
Rm. 724A, CM # 2.1921 Jefferson 
Davis Highway, Ariington, VA 22202L 
(703-557-7700). 

SUPPLEMENTARY INFORMATION; At the 
request of Fmetex, Inc. the 
Administrator proposes to amend 40 
CFR 18ai001(d) by establishing an 
exemption from the requirement of a 
tolerance for Unoleic diethanolamide* 
when used as a surfactant in pesticide 
formulations. 

Inert ingredients are^U ingredient) 
which are not active ingredients as 
defined in 40 CFR 162.31(c), and include, 
but are not limited to. the following 
types of ingredients (except when they 
have a pesticidal efficacy of their own^ 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomacoous earth; thickeners such ai 
carrageenan and modified cellulose: 
wetting and spreading agents; and 
propellants in aerosol dispensers; and 
emulsifiers. The term "Inert" is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
cl^mically active. 

Preambles to proposed rulemaking 
documents of this nature include the 
common or chemical name of the 
substance under consideration, (he 
name and address of the firm making 
the request for the exemption, and 
toxicological and other scientific bases 
used in arriving at a conclusion of safety 
in support of the exemption. 

Name of inert ingredient Linoleic 
diethanolamide* 

Nome and address of requestor. 
Finetex. Inc., Elmwood PaA, NJ 07470. 

Boses for approval 1. The related 
compound /V.yV-bis-(2-hydroxyelhyl) 
dedecanamide is cleared under 21 CFR 

178.3130 for use as an antistatic and/or 

antifogging agent in food-packagtng 
materials. I 

2. The linoleic diethanolamide 
consists of linoleic acid and 
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dicthanoiamine. which are the most 
likely biodegradable products. 

3. Linoleic acid is generally regarded 
I safe under 21 CFR 182.5065 as a 
ary supplement and under 21 CFR 
»as a nutrient. 

. Diethonolamine is cleared under 21 
1176.170 for use as components of 
apef and paperboard in contact with 
sous and fatty foods. 

, Diethanolamine is cleared under 40 
1180.1001(d] for use as a stabilizer, 
dbitor for formulations used before 
) emerges from soil. 

Based on the above Information, and 
of Its use, it has been found that, 
^ben used in accordance with good 
ultural practices, this ingredient Is 
ul and does not pose a hazard to 
ans or the environment It Is 
Dcbded* therefore, that the proposed 
ndment to 40 CFR Pari 180 will 
otect the public health, and It is 
ed that the regulation be 
established as set forth below. 

Any person who has registered or 
nbinitted an application for registratton 
(a pesticide, under the Federal 

licide. Fungicide, and Rodenticide 
I (FIFRA) as amended, which 
stains any of the ingredients listed 
erern. may request within 30 days after 
sblicdtion of this notice in the Federal 
^ that this rulemaking proposal 
t referred to an Advisory Committee in 
:cordance with section 40e(e) of the 
al Food, Drug, and Cosmetic Act 
^ Interested persons are invited to 
' nit written comments on the 

ed regulations. Comments roust 
rt notatioo indicating the document 
ntrol number |OPP-300127]. All 
rn comments filed in response to 
I petition will be available in the 
ation Services Section, at the 
ss given above, from 8 am. to 4 
* Monday through Friday, except 
1 holidays. 

I The Office of Management and Budget 
exempted this rule from the 
^fUirements of section 3 of Executive 
^ier 12291, 

DPonuant to the requirements of the 
?iUtory Flexibility Act (Pub. L 96- 
VM SUt 1164, 5 U.S.C 601-612). the 
niitrator hat determined that 
I establishing new tolerances 
[tilling tolerance levels or 
^bliihing exemptkms from tolerance 
vtrementi do not have a signtficani 
impact on a substantial 
of small entities. A certification 
Beni to this effect was published in 
f ridefaJ Register of May 4.1981 (46 
f 24950). 

" <04l«). 66 Stat 514 (21 U.SC. 346a(c))) 


List of Subjects in 40 CFR Part 1B0 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: April &. 1965. 

Robert V. Brown, 

Deputy Director^ Hej^trotian DhfisiotL Office 
of PesUckio Programs. 

PART 180-{AMEND£O] 

Therefore, it is proposed that 40 CFR 
180.1001(d) be amended by adding and 
alpahabetically inserting the inert 
ingredient, to read as follows: 

1180.1001 Exemptfons from the 
requirement of a lolefance. 


UNCiiie SiO an oWiadi ...---SkrtncM. 

ICAS Rtf. Ha saam- 


(FR Doc. 85-0063 Filed 4-16-65: &45 am] 
siujNO cooe saao to m 


40 CFR Part 180 

iPP 00000/P3e4; FRL-2S10-9) 

Sodium Metasilicate and Sodium 
Propionate; Proposed Amendments 

AOCNCv: Environmental Protection 
Agency (EPA). 

AcnoH: Proposed Rule. 

sumiaary: This document proposes to 
add sodium metasilicate and expand the 
exemption for sodium propionate for the 
additional use as a plant desiccant in 
the pesticide chemicals listed as 
generally recognized as safe (GRAS) 
when used as plant desiccants for the 
purposes of section 408(a) of the Federal 
Food, Drug, and Cosmetic Act These 
proposed amendments were requested 
by the PQ Corp. 

DATf: Comments, identified by the 
document control number [00000/P364), 
must be received on or before May 17, 
1985. 

AODficss: Written comments by roail to: 
Information Service Section. Program 
Management and Support Division 
(TS-7570, Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M St., SW., Washington. 
D.a 20460. 

In person, bring comments to: Rm. 716. 
CM If 2,1921 Jefferson Davis Highway 
Arlington. VA 22202. 


Information submitted at a comment 
concerning this notice may be claimed 
confidential by marking any part of all 
of that information as "Confidential 
Business Information'* (CBI). 

Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBJ must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments %vill be available for public 
inspection in Rm. 238 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

FOR FURTTHER INFORMATIOM COMTACT. 

By mail: N. Bhuahan Mandava, 
Registration Support and Emergency 
Response Branch, Registration Division 
(TS-767C), Environmental Protection 
Agency, 401 M St, SW., Washington. 

D C 20460. 

Office location and telephone number; 
Rm. 724A, CM #2,1921 fefferson Davis 
Highway. Arlington. VA 22202. (705- 
557-7700). 

suppiasMEirr ARY informatiom; This 
proposed rule is sought in confunetkm 
with the expected use of a mixture of 
sodium metasilicate, sodium propionate, 
and sodium carbonate for the purpose of 
accelerating the field drying 
(desiccation) of freshly cut hay. Sodium 
metasilicate and sodium propionate are 
currently exempt from the requirement 
of a tolerance under 40 CFR 18O.10ai(c) 
when used in accordance with good 
agricultural practices as inert (or 
occasionally active) ingredients for use 
as surfactants, emulsifiers, wetting 
agents, dispersing agents, buffers 
(sodium metasiheote), and preservatives 
for formulations (sodium propionate) fn 
pesticide formulations appItH to 
growing crops or to raw agricultural 
commodities after harvest Sodium 
propionate is cleared from the 
requirement of a tolerance under 40 CFR 
180.1015 when used as a fungicide in the 
production of garlic and for postharvest 
application as a preservative on salad 
greens and vegetables intended for 
consumption os salads. Sodium 
prop ionate is currently cleared under 40 
CFR ia02(a) as being generally 
recognized as safe when used as a 
posthervest fungicide. 

Based on the long history of safe use 
of these chemicals in foods and on their 
GRAS status under 21 CFR 184.17690 
(proposed 48 FR 16831; April 26,1083 
(sodium metasilicate)) and 21 CFR 
182.3784 (sodium propionate), the 
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Agency concludes that neither material 
should be considered as poisonous or 
deleterious* and that they are recognized 
as safe pursuant to 40 CFR 160.2. 

Based on the information considered 
by the Agency, the Agency concludes 
that the proposed regulation would 
protect the public health. It is proposed, 
therefore, tl^t the regulation be 
established as sot forth below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodentidde 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number. (PP 00000/P3641. All 
written comments filed in response to 
this petition will be available in the 
Information Services Section, at the 
address given above from 8 a.m. to 4 
p.m., Monday through Friday, except 
legal holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 96- 
354, 94 Stat. 1164, 5 U.S.C, 801-612). the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950). 

(Sec. 40B(e). 66 Stat. 514 (21 U.S.C. 346a(e))) 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. 

Dated: April 5.1985. 

Robert V. Brown. 

Deputy Director, Registration Division. Office 
of Pesticide Programs. 

PART 180—(AMENDED! 

Therefore, it is proposed that 40 CFR 
180.2(a) be revised by adding 
alphabetically an entry for sodium 


mctasilicate and expanding the use for 
sodium propionate to include its use as 
a plant desiccant. As revised. { 180.2(a) 
reads as follows: 

§ 1 80v2 Pesticide chemicals considered 

safe. 

(a) As a general rule, pesticide 
chemicals other than benzaldehyde 
(when used as a bee repellent in the 
harvesting of honey), ferrous sulfate, 
lime, lime-sulfur, potassium carbonate, 
potassium polysulfide, potassium 
sorbatc, sodium carbonate, sodium 
chloride, sodium hypochlorite, sodium 
polysulfide. sodium sesquicarbonate, 
sorbic acid, sulfur, and, when used as 
plant desiccants, sodium metasUlcate 
(not to exceed 4 percent by weight in 
aqueous solution) and sodium 
propionate, and when used as 
postharvest fungicides, citric acid, 
fumaric acid, oil of lemon, oil of orange, 
sodium benzote. and sodium propionate 
are not for the purposes of section 408(a) 
of the Act generally recognized as safe. 

• 0 • • • 


(FR Doc. 85-0081 Filed 4-16-85; 8:45 am) 
BHJJMO COOC tMO-SO-ll 


40 CFR Part 52 
(A-6-FRL-2818-3] 

Approval and Promulgation of State 
Implementation Plan; Reopening of 
Comment Period: Texas 

agency: Environmental Protection 
Agency. 

ACTION: Notice of reopening of comment 
period. 

SUMMARY: On January 4.1985, at 50 FR 
493. the Environmental Protection 
Agency (EPA) proposed to promulgate a 
federal compliance date for the Texas 
Lead State Implementation Plan (SIP) for 
El Paso County for compliance with 
certain lead pollution control measures 
at the ASARCO smelter in El Paso. 
Texas. On February 1.1985, and 
February 4,1985. ASARCO Incorporated 
submitted comments on EPA’s proposed 
rulemaking. In addition. ASARCO 
requested that a public hearing be held 
and the comment period be extended for 
an additional 30 days. In a letter dated 
March 7,1985, ASARCO withdrew its 
request for a public hearing and 
reiterated the request to reopen the 
comment period. This notice announces 
that the comment period is reopened for 
30 days. 

date: Comments must be received by 
May 17.1985. 


ADDRESSES: The rulemaking docket (Na| 
6A-84-01) may be inspected at the 
following locations between 8:00 a.m. 
and 4:40 p.m. on weekdays, and a 
reasonable fee may be charged for 
copying. 

U.S. Environmental Protection Agency. 

Central Docket Section. West Tower. 

Lobby. Gallery No. 1, 401 M Street, 

S.W.. Washington. D.C. 20460 
U.S. Environmental Protection Agenc>^ 

Region 6, Library, 1201 Elm Street. 

28th Floor, Inlerfirst Two Building. 

Dallas, Texas 75270 

Copies of EPA*s technical support 
document may also be Inspected in El 
Paso. Texas at the following location: Ql 
Paso City Health Department, 222 Soiitk| 
Campbell. El Paso. Texas 79901. 

FOR FURTHER INFORMATION CONTACT: 
|ohn R. liepola. Chief, State 
Implementation Plan Section. Air 
Branch. U.S. EPA, Region 8,1201 Elm 
Street. Dallas. Texas 75270, telephone 
(214) 767-1518. (FTS) 729-1516 

SUPPLEMENTARY INFORMATION: Under 
the Clean Air Act. on January 4. 1985, it| 
50 FR 493, EPA proposed to promulgate f 
a federal compliance date for the Texii| 
Lead State Implementation Plan (SlP]i 
El Paso County for compliance with 
certain lead air pollution control 
measures at the ASARCO smelter in El | 
Paso. Texas. That action was in 
response to a court ordered schedule 
resulting from a Settlement Agreemeni | 
reached on July 28.1983. between EPA 
and the Natural Resources Defense 
Council. Inc. (NRDC et al v. Ruckel^hayi 
et al. Civil Action No. 82-2137) in the 
U.S. District Court for the District of 
Columbia. The State of Texas submittc 
a final lead SIP for El Paso on June 28 
1984, EPA approved it on August 13, 

1984. (49 FR 32184), except for a 
disapproval of one compliance date 
whi^ the State had included in the SIFl 
For SIPs or portions of SIPs which EPA J 
has disapproved. EPA is required byl^^ 
Settlement Agreement to propose 8 
federal SIP by Ckilober 1.1984. The 
January 4. 1965. notice proposed a 
federal compliance date for the 
installation of certain control measuJ«l| 
required by the Texas lead SIP for El 
Paso, requested public comments oe 
EPA*8 proposed action and offered the J 
opportunity to request a public heariiT 

On February 1,1965, and Februa^^l 

1985, ASARCO Incorporated submitlrfj 
comments regarding EPA‘8 proposed 
action of January 4,1985. In addition. 
ASARCO requested that a public 
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_nng be held and the comment 

be exended for an additional 30 
jays. In a letter dated March 7,1985. 
A^RCX) withdrew its request for a 
jblic hearing and reiterated the request 
0 reopen the comment period. 

This notice announeds that EPA will 
^en the public comment period for an 
Ltion^ 30 days. 

I of Subjects in 40 CFR Part 52 
Air pollutkm control. Lead. 

. 11 (X Clean Air Act) 

Dated: ApHi 4.1985. 
i whiitiiigiom 
onat Administrator, 

It Doc 85-0000 Filed 4-16-8S; ^46 am) 

\ cool M ae se m 


EOERAL EMERGENCY 
[MANAGEMENT AGENCY 

[44 CFR Part 67 

l No. FEIIA-6625] 

ndtim to Proposed Flood 
vttfon Detenninations; Maryfarid 

cy; Federal Emergency 
nagement Agency. 

: lYoposed rule. 

sv: Technical information or 
iients are solicited on the proposed 
t (lOO-year) flood elevations listed 
r for selected locations In the City 
f Pruitland* Wicomico County, 
yland. 

IXie to recent engineering review, this 
osed rule would augment the 
xtpuaed determinations of base (100> 

) Hood elevations published in the 
^rsl Register at 49 FR 40915 on 
18,1984, and hence would 
traeJe that previously published 
vposed rules. 

4^ The period for comment will be 
r (30) days following the second 
cation of this notice is a newspaper 
local circulation in each community, 
tsscs: Maps and other information 
Rowing the detailed outlines of the 
^prone areas and the proposed flood 
ations are available for review at 
^Phiitland Qty Hall. Frullland. 

*7yland. 

[&nd rommenU to; Honorable Rick 
^ilt. Fruitland City Manager, P.O. 

^ E Fruitland, Maryland 21826. 

* ^THW INfOlUMATION CONTACT: 

I h Matticks. Acting Chief. Risk 
ues Diviiion. Federal Insurance 
^istratioo. Federal Emergency 
agement Agency, Washington, DC 
"*1202) W8-2767. 


SUPPLEMlNTAfTY fHFOfiMATiON: Proposed 
base (KXKyear) flood elevations are 
listed below for selected locations in the 
City of Fruitland in accordance with 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234), 

67 Stat. 980, which added Section 1363 
to the National Flood Insurance Act of 
1960 (Title Xlll of the Housing and 
Urban Development Act of 1968 (Pub. L 
90-448)1,42 US.a 4001-4128. and 44 
CFR 67.4(a). 

These base (100-year) flood elevafions 
are (he basis for the flood plain 
managffment measures that the 
community it required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

These modified elevations wiil also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

List of Subjacls in 44 CFR Part 67 

Food insurance. Flood plains. 

The proposed base (lOO-ycar) flood 
elevations are: 



(NaUonat Flood Insuranca Act of 1068 (Title 
XIlI of Housing and Urban Oevelopment Act 
of 10681, efleclive {enuary 28,1960 (33 FR 
17804. November 28 19R8). ee emended. 42 
U.S.C 4001-4128; Executive Order 12127.44 
FR 19367; end delegatioo of authority to the 
Adminktralor) 

Issued: April 4.1985. 

Jeffrey S. Bregg, 

Administrator, Federaltnmironte 
AdministrotHm, 

|FR Doc. 86-9182 Filed 4-16-85; 845 em) 
SAUNO COOC «7tS-0S« 


FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Cb. I 

[CC Docket No. 85-48; FCC SS-US) 

Detariffing of Billing and Collection 
Services 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: The notice proposes to 
detariff billing and collection services 
provided by local exchange carriers 
(LEC) to interexchange carriers (1C) and 
also solicits comment on the 
jurisdictional and technical aspects of 
local cut-offs, or denial of local 
exchange service for nunpaymient of 
interstate toll charges. The proposed 
action is necessary because Title 11 
regulation does not seem appropriate for 
billing and collection insofar as it is 
essentially a flnancial and 
administrative service. Furthermore, to 
the extent billing and collection services 
are subject to competition, market foites 
should be able to supplant tariff 
regulation. The intended effects of the 
proposed action are to give LECs more 
flexibility in responding to the billing 
needs of ICs while also fostering the 
growth of competition in the billing and 
collection market and to eliminate 
unnecessary regulations. 

DATES: Comments regarding the notice 
are due May 10,1985: replies arc due 
May 24.1985. 

ADDRESS: Federal Communications 
Commission. Washington. D.C 20S54. 
FOR FURTHER INFORMATION CONTACT: 
Barry Lambergman. (202) 632-6917. 

SUPRLEMENTAIIY INFORSIATION: 

Notice of Proposed Rulemaking. 

In the metter of detariffing of billing and 
collection services; CC Docket No. 83-88, 

FCC 85-146. 

Adopted. March 28 1885. 

R e l e as ed April R 1985. 

By the Commission: 

L Introduction and Background 

1. In this proceeding we propose to 
detariff billing and collection services.* * 


^ BUlifii sod coUee t k w . la ilUa coolcxt roferi to s 
tenrioe pmviiied by a local exchangt carmt to tn 
tnlsrexchangv camar (1C), whereby the former bdle 
end collectt from end umib Kibacribia| to ee KTs 
■crvkc. More ipeanceUy. Ibis service IndiMlea 
recording IC men ag e dcUU. aggrtgetiog the deteiU 
to create ItidivkIuaJ laetsagci (a oompkeied call 
oritgiAaied by an KTi end uteri sppljdng tha ICt 
rates to luch meusget. prtxwttfng ttiete rated 
mettagee into cutlofner iovoiot tamu mailing bllta. 

Co nfIn eaJ 
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From the outset of the Commissions's 
brief regulatory experience with billing 
and collection, we have expressed doubt 
as to the necessity of subjecting such 
services to regulation under Title U of 
the Communications Act. 47 U.S.C. 201 
et seq.* * These misgivings were 
confirmed when the Commission 
encountered difficulties in reviewing the 
billing and collection section of the 
access tariffs.* The difnculties stemmed 
from the Commission's lack of 
experience in regulating billing and 
collection * and the fact that billing and 
collection does not seen to be a 
communications service perse. It 
appeared to us that to the extent billing 
and collection is. or at least has the 
potential to become, a competitive 
service, marketplace regulation should 
be able to supplant tariff regulation. 
Hence, we decided to institute a 
proceeding to examnine the possibility 
of detariffing billing and collection 
services.* 

2. Billing and collection Is presently 
offered under tariff to accommodate a 
Modification of Final Judgment (MFJ) • 
requirement that if a Operating 
Company (BOC) offers such service to 
even one 1C, the charge must be 
included in the BOCs access tariff. 
Because only common carrier services 
can be tariffed, however, we required 
that an exchange carrier offering a 
billing and collection service to one IC 
must offer the same service to all ICs.^ 
Although we initially declined to impose 
a rate of return constraint on the billing 
and collection rate element.* the level of 


colircung paymenu. aocaptiAg^uttomer dapoaita, 
handllrig cujlcmicr inquiiitt and Invettigatixig biUins 
evailon activitica. 

• See NfTS/WATS NUrktt StrucUtfa fPfiaM I). CC 
Docket Na TS^TZ 97 PCX 2d 652.741 (1964) {t^nt 
Reewiskkrotion Order), 

' Set IflveiUgatioo of Acceta and Oivealitute 
Related TaHift. CC Docket No. BS-114S. 97 FCC 2d 
1052.1283 (1964) (Pebntary 17 Order). 

• Prior to the ^veititure of the Bell Syttem. bilUng 
end oollectioQ waa tradttlonally performed either by 
the carrier itself or by contrect Conaequently. there 
wet virtually no hiatorical data by which to judigt 
t(ie reaaonabtenrM of tba propoted rate# and 
practicftt. 

• Febrvary 17 Order, 97 FCC 2d at 1253. 

^United Slatet v. AT5T. 5S2 P. Supp. 191.234 

(D.D.C 1962). offdevb nem, Maryland v. Unilad 
Slates. 460 VS, 1091 (1953). 

'See Section ee.ll4(a) of the Commlatioo'a Rulea. 
47 CFR Sfi.l 14(a) See also MTS/WATS Markal 
Structure. CC Docket No. 78-7Z Phase L 93 FCC 2d 
241.313 (1963) (Acc«m Charge Order ). 

*Acce$$ Charge Order. 393 FOC 2d at 314. Section 
eai14(b) of the Commlsaion's Rulea. 47 CFR 
69.114(b). did re<)oirv. however, that chaigea for 
these services be both reasonable and 
nondlscriminaiory. See ai$o Ffnt Reconuderotion 
Order. 97 FCC 2d at 742. 


the proposed charges gave us cause to 
reconsider that decision.* Anticipating 
that the American Telephone and 
Telegraph Company (AT&T) would pass 
these excessive billing charges along to 
long distance customers, we decided to 
limit exchange carriers to a return of no 
more than 12.75 percent on billing and 
collection service. '* 

3. One issue raised by the billing and 
collection tariffs which has been of 
particular concern to us. and which to a 
large extent is at the fulcrum of this 
proceeding, is the so-caUed local cut-off 
problem: that is. denial of local 
exchange service for nonpayment of 1C 
service charges. In the February 17 
Order, we questioned the 
reasonableness of this practice because 
in the post-divestiture era local and long 
distance services are generally no longer 
provided by related companies. The 
exchange carrier's relationship to the 
end user with respect to the service 

rovided by the 1C is merely that of 

illing agent or holder of IC receivables. 
We noted that a serious question of 
fairness to end users Is raised where a 
subscriber's local telephone service is 
placed in jeopardy by an exchange 
carrier acting in such a capacity. At the 
same time, however, we recognized that 
there may be technical limitations 
inherent in certain types of switching 
equipment which could effectively 
preclude compliance with a prohibition 
on local cut-offs. Hence, we required 
carriers to submit technical justification 
for this provision by showing what 
operational restraints would prevent 
separate termination of local and 
interexchange service. 

4. The justification preferred by the 
carriers was found to be materially 
incomplete. Thus, we required that all 
local cut-off provisions be deleted from 
the tariffs.**Carriers subsequently 
applied for waivers ** of this prohibition, 
further alleging that the technical 
limitations of most switching systems 
make separate screening and blocking of 
interstate toll calls impossible in some 
end oBices and difficult in others. They 
also maintained that these technical 


*R^reteoUlives of Ibe exchange carriers had 
tnfonr^ us that, at the (Bed rates, iodoatry 
earfiings for billing and collection would be about 
$479 millifon above a 12.7S percent retiim. 
Invetligatioo of Access and Diveslllure Related 
Tanfft. CC Docket No. 83-114S. PhaM L and MTS/ 
WATS Market Structure. OC Docket No. TS^TZ. 
Phase L 49 FR 23924 Qune & 1964). at para. 61 
**/</. at para. 63. 

■'97 FCC 2d at 1289. 

■* Investigation of Accom and DIveetiture Related 
Tariffs. OC Docket Now 63-1145, Phaae t POC 84- 
165. released Apr. 27.1964. si $-2 {April 27 Order ). 

■* We bad Invited carriers to apply for temporary 
waivers provided thet a conplele t^nical lowing 
could be made in support thereof. 


problems are compounded by 
administrative burdens, given the 
inability of current mechanized billing 
systems to process partial payments for 
multiple balances due on a single 
customer account. Moreover, AT&T 
contended that unless carriers were 
permitted to continue local cut-offs, 
AT&T uncollectibles would double, 
causing a serious decline in its rate of 
return. Given this information we 
decided to modify our treatment of this 
ussue on a temporary basis by allowing 
local cut-offs where permitted by state 
authority,** 

n. Discussion 

5. Wc approach this subject from the 
standpoint of our role as a regulator of 
communications services. Inasmuch ai 
billing and collection is essentially a 
financial and administrative service, it 
may not be an appropriate subject for 
Title 11 regulation. On the other hand, to 
the extent that the billing and collectioo 
function has an effect on services whidb 
are within our purview, we do have a 
regulatory interest and must deal with it 
accordingly. For example, the fact that 
ICs pass billing costs along to end usen 
by bundling them into long distance 
rates led us to impose a rate of return 
constraint on billing and collection 
services. Indeed, the high level of the 
charges proposed prior to our setting a 
return is perhaps evidence that canierf 
do not view billing and collection as a 
competitive service at the present time. 
Nevertheless, any need for such 
regulation should be short-term. In the 
immediate aftermath of divestiture. 
AT&T has little choice but to continue 
its billing arrangements with the BOCs. 
There are already indications, however, 
that AT&T is developing its own billing 
system.** ICs other than AT&T have 


Investigatton of Accett and DlvatUturr RrUtii 
Tariffi. CC Docket No. S3-114S. Phaae I Mineo Ka 
4246. released May 16.1964 ( Waiver Oi^r). Stod 
■tale rulaa would apply while thli nutter was unde 
review, we decided thm was no need for any 
refereikoe to local cnl-ofls to tariffs on flit with thk 
CommlaaloiL 

■* For axample. AT5T recently drof>ped bdlins 
inquiry aerviot. • aub^ffering of bUling and 
ooileclion aervica. provided by the New York 
Telephone Company. In fact the foinl Board 
recently noted that ATlT had sUted that it plannef 
to initiata ita own biUtAS toquiry service io Z2 itstd 
by January 1.198S and to complete the transitioo Is 
uaa of its own bUting inquiry centers for the are** 
aerved by the BOCs by August 1965. AT5T bai 
stated Uul it is taking thia acUoa prinurily for 
custooMr relations reasons. See Recoamendrii 
Interim Order and Request for Conunents. CC 
Docket Noe. 78-72 and 60-26$ Mlmeo No. 3400. 
released Mar. 25i. 1965. at para. 4 [/oint Board 
Order). In addition, according to the Mountain 
States Telephone and Telegraph Company. ATST 
haa indicated that (I is considering providing Its 
own billing and collectioo servicea for its laigest 

CerMeei 
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never had to rely on local telephone 
companies to do their billing. They have 
I either set up their own systems or 
contracted with commercial billing firms 
Wh as major credit card companies to 
I do it for them. 

I 6. Hence, there appears to be no 
reason to believe that exchange carriers 
1 would be able to extract monopoly 
I profits from billing and collection 
services if those services are detariffed. 
As we recognized in the Ftnt 
Reconsideration Order, billing and 
collection performed for third parties is 
not inherently part of a local exchange 
carrier’s bottleneck monopoly.** 

Because billing and collection functions 
am be performed internally or be 
obtained from competing vendors, we 
[expect that market forces can readily 
respond to excessive rates or 
[ unreasonable practices. We therefore 
I seek comment on the extent to which 
[competition in billing for interstate 
[ telephone services presently exists or 
[can be expected to develop. 

[ 7. The ability of exchange carriers to 
I impose local cuboffs for nonpayment of 
[ 1C services could conceivably hinder the 
development of such competition by 
[deterring market entry by other billing 
[agencies. While we are not prepared to 
Isay that this ability would enable 
[carriers to monopolize, or even acquire 
[ 8 larger share of. the broader 
I commercial billing market we do 
[believe that use of their leverage over a 
[monopoly communications service to 
looerce payment represents an abuse of 
I their power to control access to such 
imanopoly service. Inasmuch as billing 
laiK) collection is not inherently a 
I communicadons service, the systems set 
jup by the carriers for the purpose of 
Ibilling telephone calls cun be used to 
Ibill other products and services as 
jwell.*^ Thus, for example, a consumer’s 
llocal telephone service could be 
■discontinued for nonpayment of a 
jdepartment store bill. In our view it is 
lunfair for a person’s local telephone 
bervicc to be terminated for nonpayment 
|of an unrelated service when in fact he 
|li paying his local service bill. 


I^tocnm «nd cerUfn cuttoinart. Mountain 

Taleplioot and Talegraph Company SpocUl 
RwniMioo AppIkatiOB Na 32. Wad Fab, 14.1963. 
p Proc€<htf«a for Implamaniina tho DtUriWng of 
PreiniMi Equipmant and Enhanoad 
(Second Computer Inquiry). CC Dockal Na 
MeiDorandua Opinloo and Order on 
P'*'^«^frtttoii, PCC 85-45 (rtteaaed Jan. 29.1965) 
|*^m. 61 a na2 (ATaT phaainf out r^aoce on 
Py* far etubeddtd cuaienner premlaas equipment 
Pttintaenrtoaa). 

I **f^H4fcwwkhfotJ(mOtihtr.97VCC2d^i742. 

I** To the extant that carriari do parfoan bUting 
pd ^Uaction for Doncooununicattona aarvkea they 
be ftubjoct to other atata or federal reguJationa. 


8. A number of the pleadings 
concerning reconsideration of the April 
27 Order and the Waiver Order took the 
position that the Commission should 
defer to state regulatory authorities with 
respect to local cut-offs because the 
issues involved are better suited to state 
resolution. * • ATAT. on the other hand, 
argued that there should be a federal 
solution to this problem in order to 
ensure consistency.** As matters stand. 
WG have deferred to the states on a 
temporary basis. We would like to 
receive additional comment as to 
whether this approach should be 
adopted on a permanent basis or 
whether there is a federal interest in 
imposing a nationwide prohibition of 
local cut-offs for nonpayment of charges 
unrelated to the local carrier's service. 
Such a prohibition would apply 
independent of any detarifTing action 
the Commission may decide to take. We 
also solicit further information from 
carriers as to their technical ability to 
perform Interstate-only cut-offs. More 
spedfically, information is sought as to 
the scheduled availability of different 
generations of software which would 
make it possible to discontinue toll 
service without also discontinuing local 
service, and taking that one step further, 
to discontinue interstate toll separately 
from intrastate toll service.** Similarly, 
we will need information as to software 
which allows carriers to block access to 
an individual 1C without also restricting 
access to other ICs with points of 
presence in the local access and 
transport area involved. 

9. Although we tentatively conclude 
that Title 11 regulation may not be 
necessary for billing and collection,** at 


** Sm IVtition for Rccootideratioo of lb€ New 
York S«t« Dep«rtiiwnl of Pubbe Service. CC Oockel 
Na 83-1145^ June S. 19M: Reply Comments of the 
Telephone Companies. CC Do^et No. 63-1145. Aug. 
1.19S4; Comments of Bell AtUotic. CC Docket Na 
63-1145. |uJy 17.1964 

** Smt Rettboo for Partial Reconiideration of 
ATaT. OC Docket No. 83-1145. May 7.1964. 

To the extent tbet these might not be 
•eversble. we might find H necessary to preempt 
•tate authority should tee find that there is a federal 
intarett In addressiAg thia issue. There is the 
poesibility. however, of referring soch e matter to a 
Fadersl'State folnl Board imdar section 410(c) of the 
Communicatione Act. 47 U.S.C. 410(c). which could 
than propose uniform rules with respect to service 
disconnectlona. 

** To the extent that it may be argued that 
datariffing would ba Incoosistenl with the .MF|. we 
are of the view that the court did not intend to 
impose a regulatory obbgation upon this 
Coinmlsaion which conflicts with our statutory 
raandata. We suspect that the court simply saw 
taiifls as a mechanism for asauring that ICs have 
nondiscrirainatory access to billing and ootleclioo 
services and that tha rates BOCs ^rged AT5T for 
these services fully covered costs. 


least not to the extent that it is 
considered a financial service, the 
billing and collection rate element does 
include one function which appears to 
be directly ancillary to a 
communications service—recording.” 

As noted in the February 17 Order, "the 
facilities involved in recording are 
clearly germane to the telephone 
company. To the extent that recording is 
performed in the normal course of 
network operations, there would be a 
wasteful duplication of facilities were it 
to be done by some other entity."” 
Therefore, because the recording 
function does not seem to be potentially 
competitive and does exhibit some of 
the characteristics of a communications 
service, we propose to draw the line 
here and keep the recording function 
under tariff. 

10. As to the mechanics of detariffing. 
carriers would, of course, be required to 
remove the costs associated with billing 
and collection from their regulated 
accounts and revenue requirements.” In 
this regard, we seek comment on 
whether all corriers should simply be 
required to maintain separate 
accounting for their billing and 
collection activities or whether the 
BOCs (as dominant carriers) should be 
requir^ to offer these detariffed 
services through a separate subsidiary. 
We also solicit comment on the types of 
separate accounting requirements which 
should be established. 

11. Furthermore, the removal of billing 
and collection costs from carriers* rate 
bases and operating expense accounts 
may raise questions with respect to 
jurisdictional separations. The Federal- 
State Joint Board recently solicited 
comments concerning permanent 
changes in the procedures for allocating 
Account 645, Local Commercial 
Operations (which are reflected in the 
charges for billing inquiry service), as 
well as "the need for changes in the 
procedures for the allocation and 
recovery of Account 662, Accounting 
Department costs, in light of the post¬ 
divestiture environment in which AT&T 
may discontinue its use of the billing 


"Recording it the entering on magnetic (epe or 
other acceptable owdiuin of the detaili of 1C 
metaaget onglneling through Switched Access 
Service. The assembly and editing function then 
kientiflca the message detaib for a particular 1C. 
aggregates the details to create individual messages 
and vertries that tha data required for rating Is 
present 

^Febnary 17 Order. 97 FCC 2d at 1264-6S. 

"To the extent that camera joinily bill their own 
services end 1C services in a single mailing there 
will be joint and coenmon costs such as postage and 
envelopes. We seek oommen! on bow the allocation 
of such ooali should be treated. 
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nnd collection services offered by Ihe 
local exchange companies.* *’** 

Comments and replies in that 
proceeding arc due April 22 and Miiy 13, 
1985* respectively. This should give 
interested parties In the present 
proceeding ample time to comment 
before the Joint Board on any 
separations chants that might be 
appropriate in light of the action we are 
proposing herein.*® 

12. Wo propose to make dctariffing 
imrmissive initially* but mandatory at a 
later date so that all carriers will be 
required to withdraw their billing and 
collection tariffs by a date to be 
determined later in this proceeding.** 
Carriers will be free to withdraw their 
tariffs any time during this initial period. 
We propose, however, that carriers 
choosing to keep tariffs on file at the 
Commission during the permissive stage 
will be subject to the same notice and 
cost support requirements as are 
applicable to other tariffs and will be 
limited to a fixed rate of return. 

13. Regardless of whether carriers 
withdraw their tariffs during the 
permissive or mandatory stage, there 
will still be the possibility of residual 
regulation through the complaint process 
under Section 206 of the Act. 47 U.S.C. 
2bB. Such complaints, however, would 
have to be limited to billing problems 
that have a direct and immediate effect 
on a communications service. Our 
expectation is that most billing-related 
complaints, such as unlawfully high 
interest rates, will be handled in a 
different forum. •• 

14. This Notice of Proposed 
Rulemaking is being issued to determine 
whether the detarining of billing and 
collection services provided by local 
exchange carriers to ICs Is just, fair and 
reasonable, and in Ihe public interest. 
W'e expect to develop In this notice and 
comment rulemaking all the relevant 
material and probative data and 
information needed to make the public 
interest determination.** 


Board Order parii. 25 

* tn (h«u films* tMrfore the fotnt Boerd. Iiitent«led 
|N*rti«rf ni>ed twii limit their commenia eolety to the 
Mllocation end recovery of a>«te in Account €62. 
Any other feperaUoni l»ve* reieed hy our 
propotelt In thii proceeding should eleo be 
edfheseed in the lohil Itoerd ftitnss. 

^ We seek comment et to whet would be • 
rresnneble lime freme for this purpose. 

**Sboold a dispute be properly More ui. we 
might require under Section 2Y1(b) of the Act 47 
U S.C 21 qb). that any relevant contracts be hied 
with the Commission. 

** The JoinI Board recently recommended that the 
Coounissfon adopt interim aeparatlons prooedores 
to prr\'ent a eudden and substantial shift of coals to 
the intrastate furiedictloo as a result of ATSTs 


III. Ordering Clauses 

15. Accordingly. It is ordered, that a 
rulemaking proceeding is instituted to 
determine whether the detariffing of 
billing and collection services is just 
fair and reasonable, and in the public 
interest. This proceeding is instituted 
pursuant to sections 2(a), 4(i), 4(j), 201, 
202. 203* 205. and 403 of the 
Communications Act. 47 U.S.C 152(a). 
154ji)* 1$4U). 201. 202.203. 205. and 403. 

IB. It is further ordered, that interested 
persons may file written comments on 
or before May 10,1985 and reply 
comments on or before May 24.1985. In 
reaching its decision in this matter the 
Commission may take into 
consideration Information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and providtrd that the fact of the 
Commission's reliance on such 
infomuition is noted in the Report and 
Order. All comments and reply 
comments shall be filed in accordance 
with ii 1.411*1.419 of the Commission's 
Rules. 47 CFR 1.411*1.419. Materials 
filed in this proceeding will be available 
for public inspection during regular 
business hours in the Commission's 
Public Reference Room at Its 
headquarters at 1919 M St.. N.W., 
Waslu'ngton. D.C 
17. It is further ordered, that for 
purposes of this non*restricted notice 
and comment rulemaking proceeding, 
members of the public are advised that 
ex parte contacts are permitted from the 
time the Commission adopts a notice of 
proposed rulemaking until the time a 
public notice is issu^ stating that a 
substantive disposition of the matter is 
to be considered at a forthcoming 
meeting. In general, an ex parte 
presentation is any written or oral 
communication (other than formal 
written comments or pleadings and 
formal oral arguments) between^a 

dedfttoo to implenMnt Us own bHlicig inquiiy tcrviop 
and dWooatinu* uso of ihnc •endcot offsred by tbo 
BCX:*. DorcfulatMm of biiltos Uiqairy as well at 
other txilliBf and collectioa senkas shcMdd not 
complicale potenUal coet allocatloa eod recovery 
beaet aasocialcd with Al'STs discooUouatlon of 
these senncea Rather. deresvUtion will give the 
BOCe STMler fUaibUlty in structuring and pOdng 
these Mfvke ofTeftngs. and eohaoce their ability to 
atlract and retain custooiera 
As pTvvtouely noted. Ihe loinl Board has 
requested oomments concerning the need (or 
changet in the procedures for allocating the 
acoouola relaied to the provieion of biUuig inquiry 
end other bUlinf and collection servicee. See para. 

11. raprtL Aay eeparalions queebons raised by the , 
posatbia den^uieUco of these services will be 
considored la the context of the |uint Board 
proceeding. 


person outside the Commission and s 
Commissioner or a member of the 
Commission's staff which addresses tht 
merits of the proceeding. Any person 
who submits a written ex parte 
presentation must serv'e a copy of that 
presentation on the Commission's 
Secretary for inclusion in Ihe public filr. 
Any person who makes an oral ex paiHl 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of tiurt 
presentation: on the day of oral 
presentation, that written summary moll 
be served on the Commission's 
Secretary for inclusion in the public fik 
with a copy to the Commission officsl 
receiving the oral presentslioa Each ex 
parte presentation described abovi* 
must state on its face that the Seemtary 
has been served, and must also slate by 
docket number the proceeding ot whid 
it relates. See generally Sl.1231 of the 
Commission's Rules. 47 CFR 1.1231. 

IB. Pursuant to section 60S(b) of thi 
Regulatory Flexibility Acl (Pub. L 96» 
354) it is certified, that sections 003 nnd 
604 of the Act do not apply to this 
proc(.^ing because this rule will not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. See 5 II.8.C I 
603. G04 605(b). It is our expectation tkdl 
marketplace alternatives will afford ] 
interexchange carriers adequate I 
protection against any unreasonably I 
high rates which may be set by local I 
exchange carriers for billing and I 
collection services. Further, we propose I 
to dispose of the issue of local servict I 
disconnections for nonpayment of I 
interstate toll charges in such a way t)ui| 
the interests of end users will be I 
accommodated in the detariffing I 
process. I 

19. It is further ordered, that the I 

Secretary shall cause this Notice of I 
Proposed Rulemaking to be published is| 
the Federal Register. I 

20. It is further ordered, pursuant to I 

section 220(i) of the Communications I 
Act. 47 U.S.C. 220(i). that the Sccretar) I 
shall serve a copy of this Notice on esdl 
state commission. I 

(Secs. 4. 303.48 fist, ss smdended. 106 a I 
1062; 47 US.C 154.303) I 

Federal Coromuiucatiofis Commitsion I 
Wimsiii).Trkarko. I 

Secretary. I 

|FR Doc 85-9247 Filed 4-16-85; BAS ami I 

attUNO COOC fTIKOI-M I 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47CFRPart97 

|pn Docket No. 85-104; RM-4872; FCC 85- 
W8I 

Telephony Operation In the 7075-7100 
kHz Frequency Band In the Caribbean 

Imular Areas 
# 

agemcy: Federal Communications 

CommissioiL 

action: Proposed rule. 


summary: This document proposes to 
Allow FCC-licensed amateur opierators 
b the Caribbean Insular Areas to use 
telephony in the 7075-7100 kHz segment 
of the 40 meter band. This action is 
proposed to provide these operators 
relief from broadcast interference in the 
7100-7300 kHz segment of that band and 
to enable them to communicate with 
amateur operators in surrounding 
nations using the 7075-7100 kHz 
legment for telephony. 

DATE: Comments are due by |une 17. 
t9SS and replies by July 17,1965. 

ADDRESS: Federal Communications 
Commission, 1919 M. Street. NW., 
Washington. D.C. 20554. 

R)R FURTHCR INFORMATION CONTACT: 

lohn ]. Borkowski. Private Radio Bureau. 
Washington^ D.C 20554, (202) 632-^964. 

SUPPLEMENTARY INFORMATION: 

List of Subjects in 47 CFR Part 97 

Radio. 

Proposed Rule making 

in the matter of amendment of Part 97 of 
the Commission's Rules to Permit Telephony 
I Operation in the 7075-7100 kHz Frequency 
Bend in the Caribbean Insular Areas; PR 
j Docket No. 85-104, RM-ia72. 

Adopted: Apnl 5.1965. 

Released: Apnl 9.1965. 

I By the Commission. 

Background 

1. On November 6,1964. David Novoa 
Bled a Petition for Rule Making * * in 


'On Navtmber IS. 1884 pelilionar indkaWd that 
Laittadt in hla propotad rule nhould be 19 
Injiead of 17 dcgrect. We have 
*^<^rei9id thie chanse by propoeing ■ broad rule 
Mich would permit telephony operetkm anywhere 
the conltoeotal United Stale*. 

I *0n lanuary 17,1965, petitioner filed a “Motion 
1 to Petition** whkh eought immediate grant 

w Wi petiUon without noUce-end-cofninenl 

on the beats that the proposed mle la 
iM^tTpretetiva rule or e fenerat aletement of 
Wicy However, we prefer to allow public comment 
l^^tpoading operating capabilitfet in an area. 
Hwfore, this motion It denied. 


which he requested that telephony 
privileges be authorized for General 
Advanced and Amateur Extra operators 
when their stations are in the Caribbean 
Insular Areas (the Commonwealth of 
Puerto Rico, Navassa Island or the 
United States Virgin Islands).* In 
support of the petition he stated that 
FCC-licensed amateurs in the Caribbean 
are situated similarly to amateurs in 
Hawaii and Alaska who were recently 
granted telephony privileges identical to 
those he has requested. 

2. In the Second Report and Order in 
PR Docket No. 62-83.49 FR 30460 (July 
31,1964), we authorized telephony 
operation In the 7075-7100 kHz segment 
of the 40 meter band (7000-7300 kHz) in 
Hawaii and in areas near Region 3, 
including Alaska. We did so in order to 
permit FCC-licensed amateur operators 
near Region 3 to communicate with 
amateur operators in Region 3 already 
authorized for telephony operation in 
this band. We also sought to provide 
these amateur operators with relief from 
the interference they were experiencing 
from broadcast stations in Regions 1 
and 3. 

3. Petitioner argues that the Caribbean 
is now the only area outside of the 
continental United States under U.S. 
jurisdiction in which U.S. amateur 
operators may not operate radio 
telephony in the 7075-7100 kHz segment 
Petitioner further argues that 
circumstances in the Caribbean are 
equivalent to those in the PaciTiCi 
namely, use of this segment for 
telephony by surrounding nations and 
broadcast interference which renders 
the 7100-7300 kHz segment of the 40 
meter band almost useless at night Mr. 
Novoa argues that U.S. amateur 
telephony operation in the 7075-7100 
kHz band in the Caribbean would 
promote international goodwill and 
would not cause detrimental 
interference to telegraphy operators in 
the continental United Stales because of 
the limited number of potential users. 

Comments 

4. We received nine comments upon 
the Petition for Rule Making, all in 
support of the petition. The comments 
were from the DX Club of Puerto Rico, 
the Puerto Rico Amateur Radio Club, 
Ina. Ernesto). Cardona, Hector F. 
Davila. Frank E Dobek. Fernando 
Hernandez, Eduardo Negron. Isaac 
Novoa and Randall F. Sobol. All the 
comments concur that interference in 


* Pttieioniit hat tlto requetled telephony 
operetioo In these bands for Desechco Island, 
niesecheo Island is part of the Cootmoonvealth ol 
Puerto Rica When we refer to the United Stales 

Virgin laUnds. we mean the fifty ialets and cays 
which comprise this group. 


the Caribbean from broadcast stations 
makes the 7100-7300 kHz band virtually 
useless in the Amateur Radio Service, 
particularly at night. Several 
commenters stated that almost all 
emergency, weather and DX nets in the 
Caribbean are run between 7000 and 
7100 kHz in order to avoid broadcast 
interference. According to these 
commenters, amateurs in Puerto Rico 
and the U.S. Virgin Islands are currently 
excluded from Caribbean emergency 
nets and drills because they do not 
operate telephony in the segment most 
used for this purpose: 7075 to 7100 kHz. 
All of the comments emphasize that U.S. 
jurisdictions in the Caribbean are the 
only locations in the Caribbean where 
telephony is completely prohibited 
between 7000 kHz and 7100 kHz. Many 
commenters agreed that U.S. amateur 
privileges between 7075 and 7100 kHz 
would promote international goodwill. 

5. Some of the commenters proposed 
alternative features. In order to insure 
minimum interference to amateur 
telegraphy and radioteleprinling 
operations in the continental United 
States, the Puerto Rico Amateur Radio 
Club, Inc. would limit the proposed 
telephony privileges to Advanced and 
Amateur l^tra operators. Isaac Novoa 
also recommended this approach. 
Randall F. Sobol recommended 
expanding the size of the proposed 
telephony segment to 7050-7100 kHz 
because authorization is pending for a 
commerical shortwave station to 
operate above 7100 kHz. He would also 
expand the proposed rule to permit 
telephony in this segment for all 
amateur stations located outside the 
continental forty-eight states. 

Proposal 

6. In view of the above, we propose to 
expand telephony privileges in the 7075- 
7100 kHz segment of the 40 meter band 
to include the Caribbean Insular Areas, 
as shown in the attached Appendix. We 
seek comment not only on the proposal 
itself, but also on the alternatives 
recommended by the Puerto Rico 
Amateur Radio Club, Inc.. Isaac Novoa 
and Randall Sobol. 

Other Matters 

7. For purposes of this non-restricted 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a notice of proposed rule making 
until the time a public notice is issued 
stating that a substantive disposition of 
the matter is to be considered at a 
forthcoming meeting or until a final 
order disposing of the matter is adopted 
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by the Commissioa whichever is earlier. 
In general an ex parte presentation is 
any written or oral communication 
(other than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Commission's staff which 
addresses the merits of the proceeding. 
Any person who submits a written ex 
parte presentation must serve a copy of 
that presentation to the Commission's 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation: on the day of oral 
presentation* that written summary must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must state on its face that the Secretary 
has been served, and must also state by 
docket number the proceeding to which 
It relates. See generally. § 1.1231 of the 
Commission's rules. 47 CTO 1.1231. A 
summary of the Commission's 
procedures governing ex parte contacts 
in informal rule makings is available 
from the Commission's Consumer 
Assistance Office. FCC, Washington. 
D.C 20554 (202) 032-7000. 

8. Authority for issuance of this Notice 
is contained in sections 4(i) and 303(r) of 
the Communications Act of 1934. as . 
amended. 47 US.C. 154(i) and 303(r). 
Pursuant to applicable procedures set 
forth in Sections 1.415 and 1.419 of the 
Commission's Rules (47 CFR 1.415 and 
1.419) Interested parties may file 
comments on or before June 17.1985, 
and reply comments on or before July 17. 
1985. All relevant and timely comments 
will be considered by the Commission 
before final action is taken in this 
proceeding. To file formally in this 
proceeding, participants must hie an 
original and five copies of all comments, 
reply comments and supporting 
comments. If participants want each 
Commissioner to receive a personal 
copy of their comments, an original and 
nine copies must be filed. Comments 
and reply comments should be sent to 
Office of the Secretary, Federal 
Communications Commission. 
Washington. 0>C. 20554. Comments and 
reply comments will be available for 
public inspection during regular 
business hours in the Dockets Reference 
Room (Room 239) of the Federal 
Communications Commission. 1919 M 
Street NW, Washington. D.C. 20554. 


9. The proposal contained herein has 
been anulyz^ with respect to the 
Paperwork Reduction Act of 1980 and 
found to contain no new or modified 
form, information collection and/or 
record keeping, labeling, disclosure, or 
record retention requirements; and will 
not increase or decrease burden hours 
imposed on the public. 

10. In accordance with section 60S of 
the Regulatory Flexibility Act of 1980 (5 
U.S.C 605). we certify that this rule 
change would not if promulgated, have 
a significant economic impact on a 
substantial number of small entities, 
because these entities may not use the 
Amateur Radio Service for commercial 
radio communication. (See 47 CFR 
97.3(b)). 

11. It is ordered. That the Petition for 
Rule Making filed by David Novoa on 
November 6.1984 (RM-1872) is granted. 

12. It is further ordered, that the 
Motion Auxiliary to Petition filed by 
David Novoa on November 19.1984 is 
granted. 

13. it is further ordered, that the 
Motion Ancillary to Petition filed by 
David Novoa on January 17.1985 is 
denied. 

14. It is further ordered* that the 
Secretary shall cause a copy of this 
Notice to be served upon the Chief 
Counsel for Advocacy of the Small 
Business Administration. 

15. For information concerning this 
proceeding, contact John J. Borkowskl 
Federal Communications Commission. 
Private Radio Bureau. Washingtoa D.C 
20554 (202) 832-4964. 

(Sees. 4.303,46 stat. ms amended. 1066.1062: 
47 U.S.C 15S. 303) 

Federal Conmuinicalions Commission. 
William |. Triesfioo. 

Secretary. 

Appendix 

Part 97 of Chapter I of Title 47 of the 
Code of Federal Regulations would be 
amended as follows: 

2. Paragraph (b)(1) of Section 97.61 
would be revised to read: 

f 97.61 Authorized trequenctss and 
•f7ilssk>ns. 

• • • • • 

(b) Limitations: 

• ••••• 

(1) The use of A3E and F3A in this 
band is limited to amateur radio stations 
transmitting from any location other 
than the forty-eight contiguous states. 

• • • • • ^ 

|KR Doc. aS-9250Flled 4-16-85; a‘45 am| 
SIUINQ coot S7TS-0t-« 


47 CFR Part 97 

I PR Docket No. as-105; RM-SBTS; FCC SS- 
1691 

Amateur Radio Service Rules to Permit 
Automatic Control of Amateur Radio 
Stations 

aosncy: Federal Communications 

Commission. 

action: Proposed rule. 

summary: This document proposes to 
amend the Amateur Radio Service Rules 
to allow any amateur radio station tobt 
under automatic control except when 
transmitting on frequencies below 29.5 
MHz and when transmitting third-party 
traffic. The proposed rule is necessary ^ 
order to utilize new technology in the 
service. l*he effect of this proposed rule 
is to encourage greater expcrimentatioo 
in the service, particularly with 
automatic control of digital 
communications. 

dates: Comments are due by June 25. 
1985 and replies by July 25.1985. 
address: Federal Communications 
Commission* Washington. D.C 20551 
FOR FURTHER INFORMATION CONTACT: 
Maurice J. DcPonl Private Radio 
Bureau. Washington* D.C 20554. (202) 
632-4954. 

SUPPLEMENTARY INFORMATION: 

List of Subjects In 47 CFR Part 97 
Amateur radio. Radio. | 

Notice of Proposed Rule Making I 

In the matter of Amendment of Part 97 of 
the Commission*! Rules to permit sutomjtic 
control of amateur radio stations; PR DocUl 
No. 85-105. R.M-4a79 
Adopted: April 5,1965. 

Released: April 11,1985. 

By the Commission. 

1. Notice of Proposed Rule Making in 
the above-captioned matter is hereby 
given. 

2. The Commission has received a 

petition |RM-4879) from the AmehcHn 
Radio Relay League. Inc.. (ARRL) 
seeking to amend the Amateur Radio I 
Service Ruels to permit automatic j 
control of digital communications on all I 
amateur frequencies above 30 Ml U' I 
The ARRL notes that Part 97 curreiilly I 
contains provisions for automatic I 

control of stations in repeater. auxilUHf I 
and beacon operation but makes no I 
provision for automatic control of I 


* The ARRL seid Ihsl it wm» not rvqsetU^K 
■utomalic control for frequrockrs below 30 MHt 
(KF Creqoeodee) beoitise beery fraquency u§ap 
below X MHz msde maauel control of 
commuoioitkuis on (hose frequondet mon 
spproprlete. 










Federal Register / VoL 50. No, 74 / Wednesday, April 17, 19a5 /'Proposed Rules 


15197 


routine distal communications. In 
lupporl of its petition, the ARRL stales 
tbst a variety of digital codes, such as 
radiuteleprinter. transfer of computer 
proKrams* direct computcr-to-compuler 
communications and "packet switching" 
sy-stems lend themselves to a mode of 
amateur radio transmission where a 
control operator need not be present. 
According to the ARRL, present 
microprocessor and computer 
technology' now routinely present at 
amateur stations can automatically 
transmit and receive digital 
communications, verify receipt of 
messages and respond to inquiries. The 
ARRL notes that the use of Computer 
Based .Message Systems (CBMSj are 
aonu'thing new in amateur 
communications and should be 
encouraged by more experimentation, 
bduding automatic control which is 
both feasible and necessary to facilitate 
farther development in the art of 
amateur radio. Two timely comments 
wm filed Both supported the petition 
for rule making. 

3. Automatic control in the Amateur 
Radio Service has previously been 
I approved for repeater, auxiliary links 
; and beacon operations.^ With an 
I evergrowing list of amateur operations 
H'here automatic control is permitted, 
believe that now may be the 
appropriate time to expand automatic 
il control to all amateur operations. 

I prohibiting its use only in those 
lituations where there is a iustifiable 
[ reison why automatic control should 
not be allowed Therefore, we invite 
amateur radio operators in general, and 
limateurs experienced in automatic 
control in particular, to submit 
I comments calling to our attention any 
I problems that may arise by expanding 
liulomatic control to encompass all 
im<iteur radio operations. Our goal is to 
Keep the amateur service abreast of 
I ledmological developments and to 
htilize new technology, such as CBMS, 

I where appropriate. On the other hand 
|we do not want to introduce any 
Ibmovations into the service which 
■Would be disruptive of amateur 
icciiaiminicallons or which would 
Imentially change the character of the 
k•wvice. 

I 1 We propose that any amateur radio 
plKlion may be under automatic control, 
l^pl when transmitting on frequencies 
29.5 MHz. As noted earlier, the 
p^lioner did not request automatic 

I «HkMMi1k canlroi of •ittlaoa in rrpr«t«r ond 

opvniUoa, MO Rvpoii and Order in Docket 
»do|i1«d |unc 11. 1075. PCX 76-70S; 40 PR 
24.107S. For automatic coolrat of beocofi 
loe Report and Order in PR Docket Na 
C^^'iopt^dOctoborZI. 1982; PCC 02-455; 47 PR 
Vivembtr % ipsz 


control below 30 MfIz. However, since 
automatic control is already permitted 
for repealer operation between 29i5~29.7 
Ml Iz. it is reasonable to make the lower 
limit for automatic control 29.5 MHz. 
rather than 30 MHz. 

5. These proposed rule amendments 
would still prohibit automatic control 
operation in any instance where the 
station is transmitting third-party traffic. 
This is in accord with } 97.79(d) of the 
amateur rules which specifies that a 
contro! operator must always be present 
when a third party is participating in 
amateur radio communicationa.^ 

6. For purposes of this non-rcstricted 
notice and comment rule making 
proceeding, members of the public are 
advised tl^t ex parte contacts are 
permitted from the time the Commission 
adopts a Notice of Proposed Rule 
Making until the time a public notice it 
issued stating that a substantive 
disposition of the matter is to be 
considered at a forthcoming meeting. In 
general, an ex parte presentation is any 
written or oral communication (other 
than formal written comments/ 
pleadings and formal oral arguments) 
between a person outside the 
Commission and a Commissioner or a 
member of the Coinmis8ion*s staff which 
addresses the merits of the proceeding. 
Any person who submits a written e.x 
parte presentation must serve a copy of 
that presentation on the Commission's 
Secretary fur inclusion in the public file. 
Any pierson w'ho mokes an oral ex parte 
presentation, addressing matters not 
fully covered in any previously-filed 
comments in the proceeding, must 
prepare a written summary of that 
presentation; on the day of the oral 
presentation, that written summaiy' must 
be served on the Commission's 
Secretary for inclusion in the public file, 
with a copy to the Commission offlcial 
receiving the oral presentation. Each ex 
parte presentation must also state by 
docket number the proceeding to which 
il relates. See generally, f 1.1231 of the 
Commission's Rules. 47 CFR 1.1231, A 
summary of the Commission's 
procedures governing ex parte contacts 
in informal rule makings is available 
from the Commission's Consumer 
Assistance Office, FCC, Washington. 

D C. 20554, (202) 532-7000. 

7. Authority for issuance of this Notice 
is contained in sections 4(i] and (303) (g) 
and (r) of the Communications Act of 
1934, as amended. 47 U.S.C. 154{i) and 
(303) (g) and (r). Pursuant to applicable 
procedures set forth in { 1.415,47 CFR 
1.415, of the Commission's Rules, 


*Soc «ko Newt Rtleaic. Report No. 2028. Miinoo 
No aesz OctolMr za toTs. 


interested persons may file comments 
on or before June 25,1955, and reply 
comments on or before July 25,1965. All 
relevant and timely comments will be 
considered by the Commission before 
final action is taken in this proceeding. 
In reaching its decision, the Commission 
may take into con8ide|plion information 
and ideas not contained in the 
comments, provided that such 
information or a writing indicating the 
nature and source'of such information is 
placed in the public file, and provided 
further that the fact of the Commission's 
reliance on such information is noted in 
the Report and Order. 

6. In accordance with § 1.419 of the 
Commission's Rules. 47 CFR 1.419, 
formal participants must file an original 
and five copies of their comments and 
other materials. Participants who wish 
each Commissioner to have a personal 
copy of their comments should file an 
original and eleven copies. Members of 
the general public who wish to express 
their Interest by participating informally 
may do so by submitting one copy. All 
comments are given the same 
consideration, regardless of the number 
of copies submitted. Each set of 
comments must state on its face the 
proceeding to which It relates (PR 
Docket Number) and should be 
submitted to: The Secretary. Federal 
Communications Commission, 
Washington, D.C 20554. All documents 
will be available for public inspection 
during regular business hours in the 
Commission's Public Reference Room at 
its headquarters in Washington, D.C. 

9. In accordance with section 605 of 
the Regulatory Flexibility Act of 1080 (5 
U.S.C. 605), the Commission certifies 
that these rules would not. if 
promulgated, have a signiricant 
economic impact on a substantial 
number of small entities because these 
entities may not use the Amateur Radio 
Service for commercial 
radiocommunicstion (see 47 CFR 
97.3(b)). In addition, the proposed rules 
concerning expansion of automatic 
control in the Amateur Radio Service 
would not significantly impact on (he 
manufacturers of amateur radio 
equipment since devices installed to 
secure the radio equipment from 
unauthorized use or to detect transmitter 
malfunction are not usually purchased 
from such manufacturers. 

10. In view of the foregoing, rule 
making petition RM-4879 filed by the 
ARRL is granted. 

11. It is ordered. That the Secretary 
shall cause a copy of this Notice to be 
served upon the Chief Counsel for 
Advocacy of the Small Business 
Administration and the Secretary shall 
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also cause a copy of this Notice to be 
published in the Federal Register. 

12. For Information concerning this 
proceeding* contact Maurice ). DuPont, 
Federal Communications Commission^ 
Private Radio Bureau* Washington, D.C 
20554, (202) 632-4964. 

(Sect. 4. 303, 46 Sts^, as amended, 1066,1062; 
47 U.S.C. 154, 303) 

Federal Communications Commisaion. 
WilJiam/. Tricarico, 

Srewtary. 

PART 97 —I AMENDED I 
Appendix 

Part 97 of Chapter 1 of Title 47 of the 
Code of Federal Regulations would be 
amended, as follows: 

1. Section 97.3(m)(3) would be revised 
to read: 

S 97.3 OefinttJons. 

• • • • • 

* * * . 

(3) Aufomotjc control means the use 
of devices and procedures for control of 
an amateur station without the control 
operator being present at the control 
point. 

2. Section 97.79(b) would be revised to 
read: 

S 97.79 Control operator requirements. 

• • • • • 

(b) Every amateur radio Staton, when 
transmitti^. must have a control 
operator. The control operator must be 
present at the control point of the 
station, except when the station is 
transmitting under automatic control. 
The control operator must be a licensed 
amateur radio operator or permittee 
designated by the station bcensee. The 
control operator and the station licensee 
are both responsible for the proper 
operation of the station. For purposes of 
enforcement of the rules of this part, the 
FCC will presume that the station 
licensee is the control operator of the 
station, unless documentation exists to 
the contrary. 

3. A new { 97.80 would be added as 
follows: 

S 97.60 Operation under automatic 
control. 

(a) An amateur radio station may be 
operated under automatic control: 

(1) When in beacon operation on 
frequencies 28.20-28-30 Ml Iz; and 

(2) When transmitting on frequencies 
above 29.5 MHz. except when in beacon 
operation: 

MHz: 50.00-50-08: 5008-54 0; 144.00-144.05: 


144.06-14a00; 220.00-220.05: 220.06-222.05; 
222.06-225.00: 420.0(M3207; 43200-450 00. 

(b) When under automatic control, 
devices must be installed and 
procedures must be implemented which 
will ensure compliance with the rules 
when the control operator is not present 
at the control point of the station. 

(c) No amateur radio station may be 
operated under automatic control while 
transmitting third-party traffic. 

(d) Automatic control of a station 
must cease upon notification by the 
Engincer-in-Chaige of a Commission 
field office that the station is 
transmitting improperly or causing 
harmful interference to olher stations. 
Automatic operation must not be 
resumed without prior approval of the 
Engineer-in-Charge. 

§97.85 (Amtndedl 

4. Section 97.85(e) would re removed. 
Paragraphs ( 0 . (g) and (h) would be 
redesignated as paragraphs (e). (f) and 
(g), respectively. 

§97.86 I Amended) 

5. Section 97.86(a) would be removed. 
Paragraphs (b), (c) and (d) would be 
redesignated as paragraphs (a), (b) and 

(c), respectively. 

§97.67 (Amended) 

6. Section 97.87 (b) and (c) would be 
removed. Paragraph (d) would be 
redesignated as paragraph (b) and 
paragraph (e) would be redesignated as 
paragraph (c). In redesignated paragraph 
(b), the last sentence would be amended 
to read: 'Tn such cases, the rules of 

§ 97.85(e) (1), (2) and (3) apply.** A new 
paragraph (d) would be added to 
Section 97.87 to read, as follows; 

• • • • • 

(d) Beacons under automatic control 
transmitting below 432.08 MHz are 
restricted to the following emissions: 
NON. AlA, FIR and ]2A. 

7. Section 97.114 would be amended 
by adding a new paragraph (d) as 
follow^s: 

§ 97.114 UfTHtations on third-party traffic. 

• • • • • 

(d) Third-party traBic from any 
amateur radio station under automatic 
control. 

|FR Doc. 85-9246 Filed 4-16-85; 8:45 am] 
atiLiNO cooe frtj-oi-ii 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 

49 CFR Part 393 

IBMCS Docket No. MC-112; Notice No. 8S- 
51 

Citizen Band Radios on Buses 

aczkcy: Federal Highway 
Administration (FHWA), DOT. 

action: Withdrawal of advance notice 
of proposed rulemaking. 

summary: The FHWA is w'ilhdrawing 
the advance notice of proposed 
rulemaking concerning the use of citizes 
band radios on buses. This action is 
being taken for lack of data or evidence 
to support further rulemaking. There 
were no adverse comments submitted to 
the docket against the recommendation 
of the National Academy of Sciences 
(NAS) that the DOT retain the status 
quo and allow motor carriers of 
passengers to continue to decide 
whether their drivers should be 
permitted to use CB's in buses, subject 
to collective bargaining. 

FOR FURTHER INFORMATION CONTACT. 
Mr. Neill L Thomas, Bureau of Motor 
Carrier Safety. (202) 755-1011; or Mrs. 
Kathleen S. Markman. Office of the 
Chief Counsel. (202) 426-0346. Federal 
Highway Administration, Department of 
Transportation, 400 Seventh St.. SW,. 
Washington, D.C. 20590. Office hours 
are from 7:45 a.m. to 4:15 p.m. ET, 
Monday through Friday. 

SUPPLEMENTARY INFORMATION; A Study 
of the use of CB*8 on buses was 
undertaken by the NAS as directed by 
Congress in the Bus Regulatory Refortn 
Act of 1982 (Pub. L 97-261,96 Slat. 
1120). In addition, the Secretary of 
Transportation was directed to initiate j 
rulemaking to determine whether hue 
drivers should be permitted to use CB‘i 
on such vehicles. An advance notice of 
proposed rulemaking (ANPRM) was 
published in the Federal Register, 
lanuary 11,1985 (50 FR 1603) requesting 
comments on a recommendation by the 
NAS that the DOT retain the status quo 
and allow motor carriers of passengers 
to continue to decide whether their 
drivers should be permitted to use CB's 
in buses, subjecl to collective 
bargaining. 

The NAS, in its report prepared by itf | 
Transportation Research Board (TRBl* 
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wtiiled ‘‘Study of Safety Benefits and 
Costs of Using Citizen Band Radios on 
lotcrcity Buses**, recommended that the 
Federal policy remain unchanged, and 
that individual companies determine for 
themselves whether or not to permit 
drivers to use CB radios while on 
the job. 

The;^ were six comments submitted 
ID rfsponse to the ANPRM. All six 
<XMnmenU supported the 
recommendation of the TRB. In brief, the 
TK6 concluded that the use of CB radios 
on intercity buses does not appear to 
eocuurage speeding, does not appear 
either to distract or stimulate drivers. 

Dor does it appear to cause annoyance 
topiissengers. Neither is there evidence 
of ■ significant number of on-board or 
external incidents or accidents, the 
effects of which might have been 
aoieliorated by the use of a CB. 

Therefore, while CB*s on intercity buses 
do not appear to do any harm, neither 
do (hey appear to make a meaningful 
coniTibution to the health, safety, and 
convenience of the intercity bus riding 
public. 

Background 

Id rt'sponse to a petition for 
rulLmakifig and to a number of inquiries 
ooncemiog the action certain for-hire 
motor carriers of passengers had taken 


to prohibit the use of CB radios on 
intercity buses, two public hearings 
were conducted foinlly by the FUWA 
and the National Highway Traffic Safely 
Administration during April 1979. 
Meaningful evidence that CB radios 
have a direert effect on the safety of 
operation of motor vehicle did not 
surface from the data submitted at the 
hearings. 

A Federal policy had previously been 
adopted by the Department of 
Transportation, the Interstate Commerce 
Commission and the Federal 
Communications Commission. The 
agencies involved stated that CB radios 
can offer a significant contribution to 
safety and service on the highways and 
their use was encouraged to promote 
highway safety and service. 

The FHWA issued a Notice of Policy 
Statement on the Use of Citizen Band . 
Radios (4SrFR 3419, funuary 17.1980) 
encouraging use of CB*s because as an 
in-vehicle communication system, it can 
offer a significant contribution to safety 
and emergency service on the highways. 

Congress instructed the Secretary of 
Transportation to give substantial 
weight to the recommendations and 
conclusions of the NAS. There were no 
adverse comments submitted to the 
docket. All six comments received 
supported the recommendation of the 


NAS. The ANPRM clearly stated that 
the FHWA would continue to support its 
current policy unless comments to the 
docket contained meaningful evidence 
that indicated CB radios have a direct 
and positive effect on the safety of 
operation of motor passenger vehicles 
that would warrant further rulemaking. 
No such data was submitted. Therefore, 
this rulemaking is hereby withdrawn. 

The FHWA rias determined that this 
document contains neither a major 
proposal under Executive Order 12291 
nor a signiricant proposal under the 
regulatory policies and procedures of 
the Department of Transportation. A 
draft regulatory evaluation has been 
prepared and is available in the public 
docket for rev'iew. 

This action will not have a significant 
economic impact on small entities. 

List of Subjects in 49 CFR Part 393 

Highways and roads. Motor rarriers. 
Motor vehicle equipment. Motor vehicle 
safety. 

(49 US.a 3102; 49 CKK 1.48) 

(Catalog of Federal Domestic Assistance 
Program nomber 20.217. Motor Carrier Safety) 
Issued on: April 9.1965. 

Kenneth L. Pierson, 

Director, Bureau of Motor CanierSafeiy, 

(FR Doc. 8S-9290 Piled 4>ia-a5; MS am) 

ntLUNQ COOC SS10-12-11 
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TNs MCtion of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rulos that are 6ppiicdi>le to the 
public. Notices ol hearings and 
investigations, committee meetings, agency 
deci8ior>8 ar>d rulings, delegations of 
authority, fUmg of petmons ar>d 
appitcatjons and agency statements ol 
organization ar>d furKbons are examples 
of documents appeartng in this section 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

Committee oo Governmental 
Processes and Governmental Tort 
Claims; Public Meetings 

Committee oo Governmental Processes 

Date: Friday, May 3,19SS. Time: 9:30 
AM. Location: Main Conference Room 
(11th floor), Covington & Burling, 1201 
Pennsylvania Avenue, M.W., 
Washington, D.C Agenda: Research 
profects before the committee. Proposed 
recommendation and draft report hy 
Professors Barry B. Boyer and Errol E. 
Meidinger, concerning lawsuits brought 
by citizens under the federal 
environmental laws. Contact: David M. 
Prilzker, 202-254-7065. 

Committee on Governmental Tort 
Claims 

Date: Friday, April 26,1985. Time: 
10:00 AM. Lo^tion: 2120 L Street. N.W„ 
Suite 500, Washington. D.C. Agenda: 
Organizational meeting of the ad hoc 
Committee on Governmental Tort 
Claims, which is charged with seeking 
implementation of prior Administrative 
Conference recommendations In the 
area and developing recommendations 
for further Conference research, 
statutory change, agency reform, or 
other action leading to a rationalization 
of the current system. Contact: Charles 
Pou. jr.. 202-254-7065. 

Public Participation 

Attendance at the committee meetings 
is open to the public, but limited to the 
space available. Persons wishing to 
attend should notify the contact person 
at least two days in advance of the 
meeting. The committee chairman may 
permit members of the public to present 
appropriate oral statements at the 
meeting. Any member of the public may 
file a written statement with a 
committee before, during, or after the 
meeting. Minutes of the meetings will be 


available on request to the contact 
persons. The contact persons' mailing 
address is: Administrative Conference 
of the United States. 2120 L Street, NW, 
Suite 500, Washington. D.C. 20037. These 
meetings are subject to the Federal 
Advisory Committee Act (Pub, L 92- 
463). 

Richard K. Berg. 

General CounseL 
April 15,1965. 

[FR Doc. 85-9311 Filed 4-16-65: 6:45 am] 
•ftUHQ cooc 


DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

Natlofiai Agricultural Research and 
Extension Users Advisory Board; 
Meeting 

According to the Federal Advisory 
Committee Act of October 6,1972 (Pub. 
L 92-463. 86 Stat. 770-776), the Offlcc of 
Grants and Program Systems announces 
the following meeting: 

Marne: National Agricultural Research and 
F.xtension Users Advisory Board. 

Date: .May 6-& 1985. 

Time: 8 30 ajn.-11:30 a m.. May 6-6,1965. 
Place: 

Forest Products Laboratory (May 6.1965). 

North Walnut Street. Madison. Wisconsin 
Wisconsin Center (May 7.1985), University of 
Wisconsin. 702 Langdon. Madison. 
Wisconsin 

The Edgewater (May 8.1985). Lake Mendota 
at Wisconsin Avenue. Modison. Wisconsin 
Type of Sleeting: Open to the public. 
Persons may participate in the meeting ns 
time and space permit. 

Comments: The public may file written 
comments before or after the meeting with 
the contact person below. 

Purpose: The Board will be prepanng a 
report to the Secretary of Agriculture 
assessing agricultural research and extension 
on policies, priorities, and programs. 

Contact Person for Agendo and More 
Information: Marshall Tarkington. 
National Agricultural Research and 
Extension Users Advisory Board; Room 
319-A. Administrotion Building. U.S. 
Department of Agriculture. Washington. 
DC 20250; telephone (202) 447-3664. 

Done in Washington. DC this lOlh day of 
April 1065. 

Marshall Tarkingicm. 

Acting Executive Secretary. 

|FR Doc. 85-9291 Filed 4-16-65; 8:4S4im) 
nUJNO cooc S4fO-4rT-«l 


Comnriodity Credit Corporation 

1985 Tobaccco Price Support Levels 

AGENCY; Commodity Credit Corpora) rios 
(CCC), USDA. 

ACTION: Notice of Proposed 
Determination of 1985 Tobacco Prict* 
Support l.evels. 

SUMMARY: The purpose of this Notice o( 
Proposed Determination Is to request 
comments with respect to levels of pHct 
support for all eligible kinds of tobacco 
(except flue-cured) for the 1985 
marketing year. The levels of price 
support for these kinds of tobacco are 
required to be determined under the 
provisions of section 106 of the 
Agricultural Act of 1949, as amended. 

DATE. Comments must be received on or 
before May 17,1985. to be assured of 
consideration. 

ADDRESS: Written comments should be 
sent to the Director, Commodity 
Analysis DMdion, ASCS, U.S. 
Department of Agriculture, P.O. Box 
2415, Washington, D.C. 20013. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection from 8:15 a.m. to 4:45 
p.m. Monday through Friday, in Room 
3741. USDA South Building. 14th and 
Independence Avenue. S.W., 
Washington. D.C. 

FOR FURTHER INFORMATION CONTACT 
Robert H. Miller, (202) 447-6839 or 
Robert Turezy, (202) 447-5187. A 
Preliminary Regulatory Impact Analysa 
describing the options considered in 
developing this notice and the impact of 
Implementing each option is available 
on request from Mr. Tarezy. 

SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation 1512-1. and 
has been classified as **not major.'* The 
provisions of this notice will not result 
in; (1) An annual effect on the economy 
of $100 million or more: (2) a major 
increase in costs or prices for 
consumers, individual industries. 
Federal. State or local governments, or 
geographical regions: or (3) slgniflcant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, the environment, or the I 
ability of United States-based I 

enterprises to compete with foreign I 
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based enterprises in domestic or export 
markets. 

The title and number of the Federal 
Assistance Program to which this notice 
■ applies are: Title—Commodity Loans 
and Purchases; Number—10.051. as set 
forth in the Catalog of Federal Domestic 
Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since the 
Commodity Credit Corporation (CCC) is 
I oot required by 5 U.S.C. 553 or any other 
; provision of law to publish a notice of 
[proposed rulemaking with respect to the 
[M^ect of this notice. 

This program/activity is not subject to 
the provisions of Executive Order 12372 
I which requires intergovernmental 
joonsultation with State and local 
officials. See the Notice related to 7 CFR 
I Part 3015. Subpart V. published at 48 FR 
29115 (|une 24.1983). It has been 
I determined by an environmental 
jevaluation that this action will have no 
fignificant impact on the quality of the 
human environment. Therefore, neither 
I ID Environmental Assessment nor an 
I Environmental Impact Stotement is 
needed. 

^ Since producers are making plans to 
(plant their crops and must be aware of 
[these determinations as soon as 
Ipossible. the comment period is limited 
110 30 days. 

I Determination of Price Support 

[ Wee support is required to be made 
iivailable for each crop of a kind of 
Itobacco for which quotas are in effect or 
[for which marketing quotas have not 
(been disapproved by producers al a 
[level which is determined In accordance 
fwith a formula prescribed in section 106 
of the Agricultural Ac! of 1949. as 
[imended (the **AcF*). With respect to 
[the 1985 crop of burley tobacco, the 
ikvel of support is determined in 
Isccordance with sections 106 (b). (d). 

|*od (f) of the Act. With respect to the 
[19B5 crop of other kinds of tobacco, 
lexcept flue-cured and burley tobacco. 

|ihc respective level of support is 
Wttermined in accordance with section 
|MB(bJ of the Act. 

[Burley Tobacco 

I Section 106(0(4) of Act provides that 
^ level of support for the 1965 crop of 
^ky tobacco shall be the level in 
per pound at which the 1984 crop 
p hurley tobacco was supported, plus or 
pinus. respectively, the amount by 

(A) the support level for the 1965 
^P. as determined under section 106(b) 
p the Act. is greater or less than (B) the 
ppport level for the 1984 crop, as 
l^rmined under section 106(b) of the 
as that difference may be adjusted 


by the Secretary under section 106(d) of 
the Act if the support level under clause 
(A) is greater than the support level 
under clause (B). Accordingly, under 
section 106(f)(4) of the Act the support 
level for the 19^ crop of burley tol^cco 
will be the 1984 level, adjusted by the 
difference between (plus or minus) the 
1985 ''basic support level" and the 1964 
"basic support level". 

Section 106(b) of the Act provides that 
the "basic support level" for any year is 
determined by multiplying the support 
level for the 1959 crop of burley tobacco 
(57.2 cents per pound) by the ratio of the 
average of the index of prices paid by 
farmers including wage rates, interest, 
and taxes (referred to as the "parity 
index") for the three previous calendar 
years to the average index of such 
prices paid by farmers, including wage 
rates, interest, and taxes for the 1959 
calendar year (298). For the 196S>crop 
year, the average parity indexes for the 
three previous years are: 1982—1076; 
1J983—1104; and 1984—1130. The 
average of the parity indexes for these 
years is 1103 and the ratio of the 1982-64 
index to the 1959 index is 3.70. 
Accordingly, the "basic support level" 
for 1985 burley tobacco equals 211.6 
cents per pound. For the 1984-crop year, 
the average parity indexes used to 
calculate the 1984 "basic support level" 
were: 1981—1035; 1982—1076; 1983— 
1105. The ratio of the 1981-63 Index to 
the 1959 index equaled 3.60. Thus, the 
"basic support level" for the 1964 crop of 
burley tobacco equaled 205.9 cents per 
pound. The difference between the 
"basic support levels" for the 1984 and 
1985 crops of burley tobacco is 5.7 cents 
per pound. 

S^Uon 106(d) of the Act provides that 
the Secretary of Agriculture may reduce 
the level of support which would 
otherwise be established for any grade 
of burley tobacco which the Secretary 
determines will likely be in excess 
supply. In addition, the weighted 
average of the level of support for all 
eligible grades of such tobacco must, 
after su^ reduction, reflect not less 
than 65 percent of the increase in the 
support level for such kind of tobacco 
which would otherwise be established 
under section 106 of the Act if the 
support level is higher than the support 
level for the preceding crop. Before any 
such reduction is made, the Secretary 
must consult with the associations 
handling price support loans and 
consideration must be given to the 
supply and anticipated demand of such 
tobacco, including the effect of such 
reduction on other^kinds of quota 
tobacco. In determining whether the 
supply of any grade of any kind of 
tobacco of a crop will be excessive, the 


Secretary shall take into consideration 
the domestic supply, including domestic 
inventories, the amount of su^ tobacco 
pledged as security for price support 
loans, and anticipated domestic and 
export demand, based on the maturity, 
uniformity and stalk position of such 
tobacco. 

Supplies of burley tobacco are 
excessive (491 million pounds above the 
reserve supply level). In addition, by the 
end of the 1984 marketing year the two 
associations handling buHey tobacco 
through which price support loans are 
made available to producers will hold 
an estimated 500 million pounds of 
burley tobacco which has been pledged 
as collateral for CCC price support 
loans. This loan inventory consists of 
almost all grades of burley tobacco. This 
inventory is equal to almost an entire 
season's use of burley tobacco. 

Accordingly, it is proposed that the 
1985 price support level for burley 
tobacco be 178.8 cents per pound This is 
an increase of 3.7 cents per pound from 
the 1984 support level of 175.1 cents per 
pound, or 65 percent of the increase that 
otherwise would be established (5.7 
cents). 

Other Kindt of Tobacco 

Section 106(f)(3) of the Act provides 
that for the 1985 crop of any kind of 
tobacco (other than burley and flue- 
cured tobacco] for which marketing 
quotas arc In effect or for which 
marketing quotas are not disapproved 
by producers, the Secretary of 
Agriculture shall establish the support 
price at such level as will not narrow the 
normal price support differential 
between flue-cured tobacco and such 
other kind of tobacco. In establishing the 
support level under section 106|f)(3) for 
any such kind of tobacco, the Secretary 
shall take into consideration the cost of 
producing such kind of tobacco, the 
supply and demand conditions of such 
kind of tobacco, the comments received 
in response to this notice of proposed 
determinations, and such other relevant 
factors as the Secretary determines 
appropriate. In accordance with section 
10^f)(2). the Secretary determined on 
February 28,1985 that the support level 
for the 1985 corp of flue-cured tobacco 
would be 169.9 cents per pound, the 
some support level which was ' 
established for the 1984 crop of flue- 
cured tobacco. Accordingly, the support 
level for these other kinds of tobacco 
may not be increased from the 1984 
support levels but may be decreased. 

The levels of price support for the 
1984 crops of the various kinds of 
tobacco, which were determined in 
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As noted in the following table, the 
suppUes of all these kinds of tobacco for 
which price support is made available 
are currently at. or in excess of. the 
supply deemed adequate to meet 
domestic use and export needs. As a 
result of these increased suppb'cs of 
tobacco, the quantity of tobacco pledged 
as collateral for CXX price support loans 
has also become excessive. 
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Because of the oversupply situation 
for fire-cured (type 21). fire-cured (types 
22'23). dark air-cured. Virginia sun- 
cured. Puerto Rican filler, and dgar-filler 
and binder (types 42-44; 53-55). a range 
of respective 1985 price support levels is 
proposed consisting of a maximum level 
of support equal to the 1984 level of 
support and a minimum level of support 
which is 20 percent less than the 1984 
level of support. 

Froposod Determinsrions 

Accordingly, the Secretary of 
Agriculture proposes to determine and 
announce 1965-crop price support levels 
for the following kinds of tobacco at the 
level or within the ranges set forth 
below: 


KinOaadtfpa 
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070-100.4 
72.000.7 
80.0-74.0 



Comments are requested with respect 
to the appropriate level cf price support 
for such kinds of tobacco. 

Authority: Secs. 4 and 5.82 Stat. 107a as 
amended, 1072, at amended, 15 U.S.C 7t4b, 
714c: Secs. 101.105 401,403.408. 83 Slat 
1061. at amended. 74 Stat a aa amended. 63 
Slat. 1054. as amended. 1055.7 U.S.C 1441. 
1445.142t 1423.1426 


Signed at Washington. D.C., on April 12, 
1985. 

MUluo |. Herts, 

Actii^ ExacuUvtf Vice Preekhni, Commodity 
Credil Corporaiion, 

|FR Doc. 85-0202 Hied 4-18-85; 8:45 am| 
wujNo coot s4io-aa-4i 


1985 Tobacco Prico Support Lavol 
(Ftua-Curad) 

aochcy: Commodity Credit Corporation 
(CCC). 

actiom: Notice of Determination of 1985 
Price Support Level for Flue-cured 
Tobacco. 

summahy: The purpose of this notice ft 
to affirm the determination made by the 
Secretary of Agriculture for the 1965 
crop of flue-cuied tobacco in accordance 
with the Agricultural Act of 1949, as 
amended. The level of price support for 
flue-cured tobacco is required to be 
determined under the provisions of 
section 106 of the Agriculture Act of 
1949, as amended. On February 2a 1985, 
the Secretary of Agriculture determined 
that the 1985-86 average support level 
for flue-cured tobacco shall be 166.9 
cents per pound. 

CFfecnvE date: February 2a 1985. 

Fon furtheh MFORMAnon contact: 
Robert H. Miller, (202) 447-8839 or 
Robert Taray, (202) 447-5187. A 
Regulatory Impact Analysis describing 
the impacts of this notice is included in 


the Preliminary Regulatory Impact 
Analysis of the 1965 crop support levels 
for tobacco and is available on request f 
from Mr. Tarezy. 

SUPetf MCNTANY INFORSiATTON: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation 1512-1, and 
has been classified as *^at major.** The 
provisions of this notice will not result 
in: (1) An annual effect on the economy 
of ^00 million or more; (2) a major 
increase in costs or prices for 
consumers, individual industries, 
FederaL Stale or local governments, or 
geographical regions; or (3) significant 
adverse effects on competition, 
employment investment productivity, 
innovation, the environment or the 
ability of United States-based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. 

The title and number of the Federal 
Assistance Program to which this notice 
applies are: Title—Commodity Loans 
and Purchases; Number—10.061, as set 
forth in the Catalog of Federal Domrstk 
Assistance. 

It has been determined that the 
Regulatory Flexibility Act is not 
appUcaUe to this notice since the 
Commodity Credit Corporation (CCC) n 
not required by 5 U.S.C. 553 or any otb« 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject of this notice. 

This prognun/activity is not subject lo 
the provisioDS of Executive Order 12372 
which requires intcrgavemnienfal 
consultation with State and local 
officials. See the notice reisted to 7 CFH 
Part 3015. Subpart V, published at 48 F9 
29115 dune 24.1983). 

It has been determined by an 
environmental evaluation that this 
action will have no significant impact os 
the quality of the human environment. 
Therefore, neither an Environmcniiil 
Assessment nor an Environmental 
Impact Slatement la needed. 

Determination of Price Support 

Price support is required to be made 
available for each crop of a kind of 
tobacco for which quotas are in effect or 
for which marketing quotas have not 
been disapproved ^ producers at a 
level whi^ Is determined In accordance 
with a formula prescribed in section 106 
of the Agricultural Act of 1949. as 
amended (the “Act**). 

Section 106(b) of the Act provides thd 
the “basic support level** for any crop « 
a kind of tobacco for which marketing 
quotas are in effect shall be determined 
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by multiplying the support level for the 
1®59 crop tobacco by the ratio of the 
average of the index of prices paid by 
farmers including wage rates, interest, 
and taxes (parity index) for the three 
previous calendar years to the average 
Index for 1959 (290). For the 1985-crop 
year, the average parity indexes for the 
three previous years are: 1982—1076; 
1985—1104: and 1964—1130. making the 
^year average 1103. This ratio 
Bultiplied by the 1959 support level (55.5 
cents per pound) results in the "basic 
fopport lever* for 1985 flue-cured 
tobacco of 205.4 cents per pound. For the 

1984 crop year calculation, the average 
parity indexes were: 1981—1035:1982— 
1078; 1983—1105, making the average of 
1072 and the ratio of the 1901-83 index 
to the 1959 index 3.60. That ratio (3.60) 
multiplied by the 1959 support (55.5 
cents) results in the "basic support 
level*' for the 1904 crop of 199.6 cents per 
pound. Thus, the 1985 "basic support 
level" is 2.8 percent above the 1984 
level. 

Section 106(f)(2) of the Act provides 
that the support level for the 1985 crop 
shall be the level in cents per pound at 
which the 1902 crop was supported if the 
support level otherwise determined 
under section 106(b) of the Act for the 

1985 crop would not be more than 5 
percent greater than the support level 
determined under section 106(b) for the 
19M crop. Therefore, the 1985 support 
level must equal the 1982 support level, 
which was 109.9 cents per pound. 

I OeterminatioD 

I Accordingly, it has been determined 
I tbat the level of price support forthe 
■ 1985 crop of flue-cured tobacco is 169.9 
I cents per pound. The grade loan rates 
Meeting this level of price support for 
the 1905 crop of tobacco will be 
trailable at county Agricultural 
Stabilization and Conservation Service 
offices, producer associations, and the 
Tobacco and Peanuts Division. 
Agricultural Stabilization and 
Conservation Service. Washington, D.C. 

Authority: Secs. 4 and 5, 62 Slat 1070. as 
•mended, 1072 (15 U.S,C 714b. 714c); Secs. 

108. 401. 403. 406. 63 Stal. 1051 as 
I •mended. 74 Slat. 8, as amended, 63 Stal. 

11964. as amended, 83 Stat l(tf5, as amended 
PU.S,C 1441.1445.1421.1423.1426). 

I ^^fd at Washington. D.C. on April 12. 

1^00 Hertz, 

Vice Presideni, Commodity Crtdit 

Doc, 65-8293 Filed 4-16-85: 8:45 am) 
coot 34tlMM-4l 


Food and Nutrition Service 

Organization, Functions and 
Delegations of Authority 

AQEHCY: Food and Nutrition Service. 
USDA. 

action: Notice of Agency Organization. 
Functions, and Delegations of Authority. 

summary: This notice sets forth the 
organization, functions, and delegations 
of authority for the Food and Nutrition 
Service (FNS). 

SUPPLEMENTARY INFORMATIOM: FNS was 
established by the Secretary of 
Agriculture on August 8.1969. pursuant 
to authority under Reorganization Plan 
No. 2 of 1953. Authority is delegated by 
the Secretary of Agriculture to the 
Assistant Secretary for Food and 
Consumer Services In 7 CFR 2.15, and 
from the Assistant Secretary to the 
Administrator, FNS in 7 CFR 2.93 to 
administer the various food and 
nutrition programs, including the Food 
Stamp Program. School Lunch Program, 
child nutrition programs and commodity 
distribution programs. This notice 
supersedes the notice of FNS 
Organization, Functions and Delegations 
of Authority published at 48 FR 24156 
(1983). 

Section 1. General 

The principal office of FNS is located 
in Alexandria. Virginia. Program activity 
in the field is carried on through seven 
regional offices. In addition, there are a 
number of special purpose offices 
geographically located in the field, 
which perfonn food stamp compliance, 
appeals review and certain automated 
data processing services. 

Section 2. Organization and Functions 

(a) The Administrator. The 
Administrator reports to the Assistant 
Secretary for Food and Consumer 
Services. He/she serves as the diief 
executive officer of FNS and is 
responsible for the overall planning, 
direction and control of FNS programs 
and activities. He/she must establish 
and maintain working relationships and 
lines of communication with the 
Secretary and Deputy Secretary of 
Agriculture. Assistant Secretary, 
Congress, heads of other operating 
administrations, other agencies and the 
general public. 

(b) Associate Administrator, The 
Associate Administrator reports to the 
Administrator and shares with the 
Administrator responsibility for the 
overall develoment. administration and 
coordination of FNS activities, providing 
executive leadership in developiAg. 
administering, executing and 


coordinating operational programs of 
the Agency: reviewing proposed 
programs, policies, and procedures 
inherent in Agency operatiuns to 
determine that they are coordinated 
internally with other agencies of the 
Department. Federal. State and local 
government, or cooperating agencies; 
and providing liaison with General 
Accounting Office (GAO) and 
coordinating GAG activities within FNS. 

(c) Director Office of Analysis and 
Evaluation, The Director. Office of 
Analysis and Evaluation, provides to the 
Administrator valid and timely analysis 
and evaluation information to support 
decisions regarding the legislative, 
budgetar>% regulatory and program 
management processes. 

(d) Director Office of Government 
Affairs and Public Information. The 
Qirector. Office of Governmental Affairs 
and Public Information, establishes 
clear and continuing lines of 
communication between Congress and 
FNS. prepares legislative reports, 
monitors and reports on legislation 
status and other appearances before 
legislators and their staffs. He/she is 
responsible for the planning, 
development, coordination and 
implementation of information programs 
in support of FNS* policies and 
programs, 

(e) Deputy Administrator for Family 
Nutrition PlDgrams. The Deputy 
Administrator for Family Nutrition 
Programs provides direction and 
leadership in the formulation of Food 
Stamp policies and requirements, and in 
the devclopoment of program 
regulations and directives, the oversight 
of food assistance program grants and 
the review and evaluation of FNS 
Regional Offices* and States* efforts to 
implement Food Stamp Program 
regulations, policies and requirements. 

(f) Deputy Administrator for Special 
Nutrition Programs. The Deputy 
Administrator for Special Nutrition 
Programs participates with the 
Administrator in the overall planning 
and formulation of all special nutrition 
policies, programs and activities of FNS 
and provides direction and leadership in 
the administration of Special Nutrition 
Programs. 

(g) Regional Administrators. The 
Regional Administrators are responsible 
for administering the Food Stamp amd 
Special Nutrition Programs including 
Child Nutrition, Special Supplemental 
Food and Food Distribution within the 
geographical boundaries of assigned 
region activities. The United States and 
its territories are divided into the 
following seven regions: 
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(1) Mid-Atfanlk Regional Office: 
Pennsylvania. New Jersey. Delaware, 
Maryland. West Virginia. Virginia. 
Puerto Rico, and the Virgin Isianda. 

(ii) Midwest Regional Office: 
Minnesota. Wisconsin, Michigan. 

Illinois. Indiana, and Ohio. 

(iii) Moiinlain Plains Regional OfBce: 
Montana. Wyoming. North Dakota. 
South Dakota. Nebraska. Iowa. Utah. 
Colorado. Kansas, and Missouri. 

(iv) Northest Regional Office: Maine, 
Vermont. New Hampshire. 
Massachusetts, Rhode Island. 
Connecticut, and New York. 

(v) Southeast Re^onal Office: 
Tennessee. Mississippi* Alabama. 
Georgia. North Carolina. South Carolina 
and Honda. 

(vi) Southwest Regional Office: Texas. 
Oklahoma. Arkansas, and Louisiana. 

(vli) Western Regional Office: 
Washington. Oregon. Idaho. California. 
Nevada. Arizona. Alaska. Hawaii, 
American Samoa, and Northern 
Marianas. 

(h) Director. Office of Re$kfno! 
OperotioM. The Director. Office of 
Regional Operations, provides staff 
assistance to the Administrator to 
assure unifornuty. consistency and 
timeliness in the development and 
conveyance of FNS policy which affects 
the operation of Regional offices, and 
provides leadership for administrative 
reviews of certain Agency actions 
appealed by program cooperators. 

(i) Deputy Aiinutiistrotor for Fhuincial 
AfanogeawnL Deputy Administrator for 
Financial Management participates with 
the Administrator in the overall 
planning and formulation of all financial 
policies, programs and activities of FNS 
and directs and administers the 
Agency's Cmanciai management 
program through the development 
maintenance and operation of 
comprehensive systems that mc<K 
management needs. 

(j) Deputy Admiaistrotor for 
ManagemenL The Deputy Administrator 
for Management is responsible for 
participating with the Administrator in 
the overall planning, formulation, and 
direction of all administrative 
management policies and program 
activities of FNS. and providing 
executive direction to FNS 
administrative management activities 
and operation. 

Section X DeJegotions of Authority 

(a) Axsociote Administrator. The 
Associate Administrator is hereby 
delegated the authority to perform all 
the duties and to exercise all the 
functions and powers which are now or 
which may hereafter he vested in the 
Administrator, except such authority as 


is. or may ba. reserved to the 
Administrator. 

(b) Depty and Reghnal 
Administrators. In carrying out their 
responsibililtes. the Deputy 
Administrators for Family Nutrition 
Programs, Special Nutrition Progriims. 
Financial Management, and 
Management and Regional 
Administrators are hereby delated 
authority to perform all duties and to 
exercise all the functions and powers 
which are now or which may hereafter 
be vested in the Administrator 
(including the power of redelegation 
except wnen prohibited] except may 
here^er be vested in the Administrator 
(including the power of redelcgatiun 
except when prohibited) except such 
authority as is or may be reserved to the 
Administrator. Each Deputy and 
Regions) Administrator shall be 
primarily responsible for the program 
and activities of FNS assigned them. 

(c) Concurrent Authority and 
Responsibility. No delegation or 
authorization prescribed herein shall 
preclude the Administrator, the 
Associate Administrator, each Deputy 
Administrator, or Regional 
Administrator from exercising any of the 
powers of functions or from performing 
any of the duties conferred hereia and 
any such delegation or authorization is 
subject at all times to withdrawal or 
amendment by the Administrator and. in 
their respective fields, each Deputy 
Administrator or Regional 
Administrator. The officers to whom 
authority is delegated herein shall 
maintain close working relationships 
with the officers to whom they leport. 
keep them advised with respect to major 
problems and developments especially 
major policy questions or other 
important considerations or questions 
including matters involving relationships 
with other Federal agencies, other 
agencies of the Department, other 
divisions or offices of FNS or other 
governmental or private organizations 
or groups. 

(d) Authority to Ac/ as Administrator 
In the Administrator’s obsence the 
person designated by the Adminstrafor 
or Acting Administrator as Acting 
Administrator is hereby delcgalird 
authority to perform all duties and to 
exercise all the functions and powers 
which are now or which hereafter may 
be vested in the Administrator. 

(e) Prior Authorisations and 
Deflations. All prior delegationa and 
rcdclegafions of authority relating to 
any functions, program or activity 
covered by this Statement of 
Organization. Functions and Delegations 
of Authority, shall remain in effect 
except as they are inconsistent herewith 


or are hereafter omended or revoked 
Nothing herein shall affect the valkiity 
of any action heretofore taken under 
prior delegations or redelegations of 
authority or assignments of functions. 

Dated March 18. IIWS. 

Robert E. Lesnl. 

Administrator 

|FR Doc 8S-a217 Filed 4-16-85:8:45 am| 
WtLWQ coot MtO-SS-ll 


Forest Service 

Coronado National Forest Grazing 
Advisory Board; MeeUng 

The Coronado National Forest 
Crazing Advisory Board will meet at 10 
a.ni.. Room 4B. May 21.1965, at the 
Federal Building. 301 West Congress. 
Tucson. Arizona. The purpose of !hj!i 
meeting is to discuss allotment 
management planning and the use of 
range betterment funds. 

Ike meeting will be open to the 
public. Persons who wish to attend 
should notify Larry Allen. Coronado 
Supervisor's Office, telephone 602-829- 
8418. Written statemeuts will be Bled 
vritb the board before or after the 
meeting. 

The board has established the 
following rule for public porticipatioa: 
Nonmembers are asked to withhold 
comments until the close of busine&s 
R.B. Tippeconnk, 

Forest Supervisor 
April a 1985. 

(FR Doc. 86-9209 Filed 4-16-85; 8:45 sm| 
WLLIMO COOC 


DEPARTMENT OF COMMERCE 

Agency Form Under Review by the 
Office of Management and Budget 
(0MB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 US.C. Chapter 35). 

Agency: International Trade 
Administration 

Title: Written Assurance for ExporU of 
Technical Data Under General 
License 

Form number. Agency—EAR 379.4(f): 
OMB—0625-014 

Types of request: Extension of the 
expiration date of a currently 
approved collection 
Burden: 250 respondents; 125 reportinjr 
hours 

Needs and uses: Before certain 
technical data can be exported from tkf 
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US under the G enera l License for 
Technical Data (GTDR), the foreign 
tfflporler must submit to the ILS. 
exporter a written assurance that he will 
not reexport directly or indtrccUy the 
technical data and/or product to 
jpeciHc countries. The purpose of the 
written assurance is to prevent technical 
dsU capable of producing strategic 
commodities from being shipped to 
Soviet Uloc countries. 

A^ected public: Businesses or other for- 
profit institutions, small businesses or 
organisations 
iFrrquency: On occasion 
RMpondent’s obligation: Required to 
obtain or retain a benefit 
OMB desk officer. Sheri Fox. 395-3785 
Copies of the above information 
colieclion proposal can be obtained by 
calling or writing DOC Clearance 
peer, Edward Michals (202) 377-4217. 
Department of Commerce. Room 6622. 
t4th and Constitution Avenue. S.W^ 
Washington. D.C. 20230. 

Wntteo comments and 
[recommendations for the proposed 
information collection should be sent to 
Fox. OMB Desk Officer, Room 
b23S. New Executive Office Building. 
iWeiihington* D.C. 2a*>03. 

Oiteti: April U 1965. 

MHird Michala, 

Charance Officer. 
p Doc. HS-9219 Filed 4-16-65; 8:45| 

PUJMQ coot JSIO^W-M 


i94<>cy Form Umfer Review by the 
)f6ce of Marx»gen>ent and Budget 

tm) 

BOC has sul>mitted to OMB for 
clearance the following proposal for 
fillfction of information nnder the 
imvisions of the Paperwork Reduction 
(44 U.S,a Chapter 35). 

Wy: NOAA 

Me; Flood Damage Report 

iffm numbei: Agency—^None; OMB— 

OMfl^OOOl 

^pe of Request: Reinstatement of a 
pre\iously approved collection for 
^ ^hich approval has expired. 

^^en; 7^ respondents: 4.500 reporting 
boors 

! ^ds and uses: Information on 
flood events is to be obtained 
b® Federal slate and local officials 
N selected private citizens to evaluate 
r ®^fcctivcness of forecast and 
noting services, to learn what actions 
pjicies and dltzent lake in response lo 
Rmings, and lo determine what 
Wovtments should be made. 

^cted publk: Individuals and 
wujtholda. Federal, slate, and local 
*®'ernmenU. farms, businesses and 


other for-profit non-profit institutions, 
and small businesses and 
organizations. 

Frequency; On occasion 
Ri>spondimt*s obligation: Voluntary 
OMB desk officer: Sheri Fox. 395-3765. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer. F.dward Michals (2D2) 377-4217, 
Department of Commerce. Room 6622, 
14th and Constitution Avenue. N.W., 
Washington. D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Sheri Fox. OMB Desk Officer. Room 
3235. New Executive Office Building. 
Washington, D.C 20503. 

IMrd: April 11.1965. 

Edwrard Mtchals. 

Orffortmenlal drctmoctf Officer. 

\yn Doc. 85-9223 Fried 4-16-65: 8 45 am] 
WLUWO COOC M10*CW<4I 


Offica of tha Secretary 

Frequency Management Advisory 
Council; Renewal 

in accordance with the provisions of 
the Federal Advisory Committee Act. 5 
U.S.C App. 2 and General Services 
Administration (GSA) Interim Rule on 
Federal Advisory Committee 
Management CFR Part 101-6. as 
amended, and after consultation with 
GSA. the Secretary* of Commerce has 
determined that the renewal of the 
Frequency Management Advisory 
Council is in the public interest in 
conn€^ction with the performance of 
duties Imposed on the Department by 
law. 

'fhe Council was first established on 
|uly 19,1965. and was to terminate on 
April 11.1965. It provided advice to the 
Director of the Office of 
Telecommunications Policy (OTP). 
Executive Office of the President, until 
that office was merged by Executive 
order 12046 of Man^ 27.1978. into the 
Department of Commerce. National 
Telecommunications and Information 
Administration. 

In reviewing the need for the Council, 
the Secretary has reaffirmed its original 
purpose of providing advice on radio 
frequency spectrum allocation and 
assignment matters and means by which 
the effectiveness of Federal Government 
frequency management may be 
enhanced Research indicates that the 
Council's function cannot be 
accomplished by any organizational 
element or other committee of the 
Department. 


The Council shall continue with a 
balanced representation of 15 members, 
chaired by the Assistant Secretary for 
Communications and Information or 
designee, and will operate in compliance 
with the provisions of the Federal 
Advisory Committee Act 
. Copies of the Council's revised 
Charter will be filed with appropriate 
committees of Congress and with the 
Library of Congress. 

Inquiries or comments may be 
addressed to the Committee Control 
Officer, Mr. Charles L Hutchison. 
National Telecommunications and 
Information Administratioo. U S. 
Department of Commerce. Room 4706. 
Washington. D.C. 2023a teleplione: (202) 
377-0005. or the Department Committee 
Management Analyst, telephone: (202) 
377-4217. 

Dnied: April 9.1985. 

Kalheriiie M. Boiotx. 

Assu^toni Seensiaryfof Administration. 

(FR Doc 65-9221 Filed 4-16-85: 8:45 ani| 
BtujNQ coot asvo>as-« 


Foralgn«Trade Zones Board 
{Order No . 298] 

Approval for Expansion of Foreign- 
Trade Zone No. SO at a Site in Ontario. 
CA. Adjacent to the Loa Angeles-Long 
Beach Customs Port of Entry 

Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18. 
19.14. as amended (19 U.S.C. 61a-61u]. 
and the Foreign-'Trade Zones Board 
Regulations (IS CFR Part 400). the 
Foreign-Trade Zones Board (the Board) 
adopts the following order 

W^hereas. the Board of Harlior 
Commissioners of the City of Long 
Beach. California. Grantee of Foreign- 
Trade Zone No. 50 in Long Beach, has 
applied to the Board for authority to 
expand its general-purpose zone to 
include an additional site in Ontario. 
California, adjacent to the Los Angeles- 
Long Beach Customs port of entry; 

W hercas, the application was 
accepted for filing on August 24.1964. 
and notice inviting public comment wos 
given in the Federal Re^ster on 
September 10,1984 (Docket No. 37-64. 

49 FR 35534): 

Whereas, an examiners committee 
has investigated the application in 
accordance with the Sard's regulations 
and recommends approval; 

Whereas, the expansion is necessary 
lo improve zone services in the Los 
Angeles area: and. 

Whereas, the Board has found that the 
requirements of the Foreign-Trade 
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Zones Act, as amended, and the Board's 
regulations are satisfied, and that 
approval of the application Is in the 
public interest; 

Now. therefore, the Board hereby 
orders: 

That the Grantee is authorized to 
expand its zone in accordance with the 
application filed August 24.1984. The 
Grantee shall notify the Executive 
Secretary of the Board for approval prior 
to the commencement of any 
manufacturing operations. The authority 
given in this Order is subfect to 
settlement locally by the District 
Director of Customs and the District 
Army Engineer regarding compliance 
with their respective requirements 
relating to foreign-trade zones. 

Signed st Washington. D.C„ this 2nd day of 
April 1985. 

Wltliam T. Arcbey, 

Acting Assistant Secretary of Commerce for 
Trade Administration: Chairman, Committee 
of Alternates, Foreign-Trade Zones Board 

Attest 

lohn |. Da Ponta, |r«. 

Executive Secretary. 

(FR Doc 85-9277 Filed 4-18-85; 8:45 am] 
iMJJNQCOOC ssia-os-ii 


lOrdar No. 292) 

Approval for Expansion of Foreign- 
Trade Zone No. 86, Tacoma, WA 

Fhirsuant to its authority under the 
Foreign-Trade Zones Act of June 18, 

1934, as amended (19 U.S.C. 81a-81u}, 
and the Foreign-Trade Zones Board 
Regulations (15 CFR Part 400), the 
Foreign-Trade Zones Board (the Board] 
adopts the following orden 

Whereas, the Puget Sound Foreign- 
Trade Zone Association. Grantee of 
Foreign-Trade Zone No. 86, has applied 
to the Board for authority to expand its 
general-purpose zone to include 
additional acreage within the Port of 
Tacoma Customs port of entry; 

Whereas, the application was 
accepted for filing on September 10, 

1984, and notice inviting public comment 
was given in the Federal Register on 
September 21.1984 (Docket No. 43-84, 

49 FR 37132); 

Whereas, an examiners committee 
has investigated the application in 
accordance with the Board's regulations 
and recommends approval; 

Whereas, the expansion is necessary 
to improve zone services In the Tacoma 
area; and. 

Whereas, the Board has found that the 
requirements of the Foreign-Trade 
Zones Act. as amended, and the Board's 
regulations are satisfied, and that 
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approval of the application is in the 
public interest; 

Now. therefore, the Board hereby 
orders: 

That the Grantee is authorized to 
expand its zone in accordance with the 
application filed September 10,1984. 

Tlie Grantee shall notify the Executive 
Secretary of the Board for approval prior ^ 
to the commencement of any 
manufacturing operations. The authority 
given in this Order Is subject to 
settlement locally by the District 
Director of Customs and the District 
Army Engineer regarding compliance 
with their respective requirements 
relating to foreign-trade zones. 

Signed at Washington. D.C, this 3rd day of 
April 1985. 

William T. Archay, 

Acting Assistant Secretory of Commerce for 
Trade Administration Chairman, Committee 
of Alternates, Foreign-Trade Zones Board 

Attest* 

|ohn ). Da Ponta. |r. 

Executi ve Secretary. 

|FR Doc. 88-9278 Filed 4-18-85; 8:45 am] 
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(Order Na 293] 

Approval for Relocation of Foreign- 
Trad# Zon# No. 18, San Josa, CA 

Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18, 
1934, as amended (19 U.S.C. 81a-81u|. 
and the Foreign-Trade Zones Board 
Regulations (15 CFR Part 400), the 
Foreign-Trade Zones Board (the Board) 
adopts the following order. 

Whereas, the City of San Jose, 
California, Grantee of Foreign-Trade 
Zone No. 18. has applied to the Board 
for authority to relocate its general- 
purpose zone to a larger site on 
Cinnabar Street in San Jose, within the 
San Francisco-Oakland Customs port of 
entry. 

Whereas, the application was 
accepted for filing on October 29.1984, 
and notice inviting public comment was 
given in the Federal Register on 
November 8,1984 (Docket No. 40-84, 49 
FR 44659); 

Whereas, an examiners committee 
has investigated the application in 
accordance with the Board's regulations 
and recommends approval: 

Whereas, the relocation Is necessary 
to improve zone services in the San Jose 
area: and, 

Whereas, the Board has found that the 
requirements of the Foreign-Trade 
Zones Act, as amended, and the Board's 
regulations are sadsfied. and that 
approval of the application is in the 
public interest; 


Now, Therefore, the Board hereby 
orders: 

That the Grantee is authorized to 
relocate its zone in accordance with \U 
application Hied October 29.1964. The 
Grantee shall notify the Executive 
Secretary of the Board for approval pris 
to the commencement of any 
manufacturing operations. 'The authoriljr 
given in this Order is subject to 
settlement locally by the District 
Director of Customs and the District 
Army Engineer regarding compliance 
with their respective requirements 
relating to foreign-trade zones. 

Signed St Washington. D.C. this 3rd dayef 
April 1985. 

WiOiam T. Archay, 

Acting Assistant Secretary of Commen f for 
Trade Administration, Chairman, CommiUtf 
of Alternates, Foreign- Trade Zones Board. 

Attest: 

John |. Da Ponta, Jr^ 

Executive Secretary, 

(PR Doc. 85-9279 Filed 4-16-65; 8:45 am| 
wujNOcooc ssio-os-ia 


International Trade Administration 
(Case No. 6831 

Josef Forstnef, Forson EJektronische 
Geraete GmbH; Order Denying Export 
Privileges 

The U.S, Department of Commerce 
(Department), pursuant to the proviskfl 
of fi 387.8(c) of the Export 
Administration Regulations (15 CFR 
Parts 368-399 (1984)) (Regulations), has 
petitioned the Hearing Commissioner k 
an order denying all export orivilegesia 
Josef Forstner (Forslner), individually 
and doing business as Forson 
Elektronische Geraete GmbH (Forsoo) 
Forson Elektronische Geraete GmbH: 
Breitenfurterstrasse 183, A-1120 Vieaiii 
Austria. 

The Department states that Forslner 
and Forson are under investigation by 
the Department's Office of Export 
Enforcement (OEE). During the courses 
0EE*8 investigation. Forson. on or shod 
June 5.1984. denied permission for an 
on-site post-shipment inspection. 
Forstner subsequently acknowledged 
receipt of certain U.S.-origln ^uipmeut 
however, he refused to state its locsbo^ 
By letter of December 13.1984. which 
was personally served that day by the 
Department's representative in Viennsi 
OEE asked Forstner and Forson. in 
connection with a post-shipment checf 
and pursuant to S 387.8 of the 
Regulations, to answer written 
interrogatories and to produce recordi 
in their possession within 20 days of 
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Rsipt of the letter. To date, neither 
, nor Forson has furnished 
. :;v« :s to the Interrogatories, produced 
he requested records, or given any 
s8$on for their failure to do so. 

Based upon the showirtg made by the 
Vpariment, I find: (i) That respondents 
neither answer^ the 
nterrogatoriee. produced the requested 
K^rds. nor shown good cause for their 
Dntinued failure to answer the 
nfeTTDgatorlcs or to produce the 
1 ^'jested records, and (it) that an order 
lenying all export privileges to Josef 
Fontner, individually and doing 
hsiness as Forson Elektronischc 
>raete GmbH, is required in the public 
aterest to facilitate enforcement of the 
Administration Act of 1979, as 
trended (50 U.S.C. app. 2401-2420 
)X2)). ai^ the Regulations.' 

Anyone who is now or may in the 
bture be dealing with the respondents 
anyone who is now or may be 
isbsequently named as a related party 
D transactlofie that in any way involve 
lli -origifi commodities or technical 
i^la Is specifically alerted to the 
;rovisiofii set forth in Paragraph IV 

Accordingly, it is hereby ordered. 

L Al] outstanding validated export 
kernes in which any respondent or any 
idaled party appears or participates, in 
ir.y manner or capacity, are hereby 
irvoked and shall be returned forthwith 
blhe Office of Export Administration 
br car.cellatioit 

n. The respondents, their successors 
x assignees, ofTicers. partners. 
^sontaHves, agents, and employees 
-pfrby are denied all privileges of 
krticiputing, directly or indirectly, in 
tny manner or capacity, in any 
i^actioa in voting commodities or 
bdinical data exported or to be 
exported from the United States, in 
rhole or in part or that arc otherwise 
^iec! to the Regulations. Without 
katlng the generality of the foregoing, 
^fiicipation prohibited in any st^ 
^Tisactioa either in the United States 
tftbroad, shall include participation, 
lir^tly or indirectly, in any manner or 
^paaty; (1) As a party or as a 
^resentatlva of a party to a validated 
hport license application, (b) in 
^anng or tiling any export license 
^iicntion, or reexport authorization, or 
document to be submitted 

(c) in obtaining or using any 

*1W authority gnmlod by the Act tonximalori no 
30. ISM. Tbs RtfuitttkxM li««« boon 
^ved In frOtel by Exmiiw Order 12470 ,40 FR 
^Aprils. 1964. uoder tb#autbortty of iha 
4*nia!joo4j Emergmcy Ecoaooilc Powers Act tW 

^rm-iTDS (1662)1 


validated or general export license or 
other export control document, (d) in 
carr>ing on negotiations with respect to. 
or in receiving, ordering, buying, selling, 
delivering, storing, using, or disposing of. 
in whole or in part, any commodities or 
technical data export^ from the United 
States, or to be exported, and (e) in 
financing, forwarding, transporting, or 
other servicing of such commodities or 
technical data. Such denial of export 
privileges shall extend only to those 
comm^itics and technical data which 
are subject to the Act and the 
Regulations. 

III. Sudi denial of export privileges 
shall extend not only to the respondents, 
but also to their agents and employees 
and to an>* successors. After notice and 
opportunity for comment, such denial 
may also be made applicable to any 
person, finn. corporation, or business 
organization with which respondents 
are now or hereafter may be related by 
affiliation, ownership, control, position 
of responsibility, or other connection in 
the conduct of export trade or related 
services. One business organization now 
known to be related to Forstner and 
Forson through an affiliation in the 
conduct of trade, and which is 
accordingly subject to the provisions of 
this order, is: 

Fuchs CmbH, Schoenbrunnerstrasse 

237. A-1120, Vienna, Austria 

IV. No person, firm, corporation, 
partnership or other business 
organizati^ whether in the United 
States or elsewhere, without prior 
disclosure to and specific authorization 
from the Office of ^port 
Administration, shall, with respect to 
U.S.>origin commodities and technical 
data, do any of the following acts, 
directly or indirectly, or carry on 
negotiations %vith respect thereto, in any 
manner or capacity, on behalf of or in 
any association with any respondent or 
any related party, or whereby any 
respondent or any related party may 
obtain any benefit therefrom or have 
any interest or participation therein, 
directly or indirectly: (a) Apply for. 
obtain, transfer, or use any license. 
Shipper's Export Declaration, bill of 
lading, or other export control document 
relating to any export, reexport, 
transshipment, or diversion of any 
commodity or technical data exported in 
whole or in part, or to be exported by. 
to. or for any respondent or any related 
party denied export pn\ileges; or (b) 
order, buy. receive, use. sell. dcHver. 
store, dispose of. forward, transport, 
finance, or otherwise service or 
participate in any export, reexport, 
transshipment, or diversion of any 


commodity or technical data exported or 
to be exported from the United States. 

V. In accordance with the provisions 
of S 387.8(c) and { 388.19(b) of the 
Regulations, any respondent or any 
related party may, after answering the 
written interrogatories and producing 
the requested materials, or providing 
infurmatioo that would constitute good 
cause for failure to do so. move at any 
time to vacate or modify this denial 
order by filing with the Hearing 
Commissioner, international Trade 
Administration. U.S. Department of 
Commerce. Room HfiTli I4lh Street and 
Constitution Avenue. NW., Washington, 
D.C. 20230. an appropriate motion for 
relief and may also request en oral 
hearing thereon, which, if requested, 
shall held before the Hearing 
Commissioner at the earliest convenient 
date. 

Vi This Order is effective 
immediately. It remiiins in effect until 
respondents furnish responsive answers 
to the written interrogatories and 
produce the requested reports, or until 
they give adequate reason for their 
failure or refusal to do so. or until five 
years from the date of this Order, 
whichever occurs earlier. A copy of this 
Order and Parts 387 and 388 of the 
Regulations shall be served upon each 
respondent and related party. 

Date: April 10.1965. 

Thomas W. Hoya, 

Hearing Commissioner. 

|FR Doc 85-0220 Plied 4>16-8S; 6:45 am) 
SMjjaG oooc 


Management'Labor Textile Actvisory 
Committee; Open Meeting 

A meeting of the Management-Labor 
Textile Advisory Committee will be held 
Tuesday, May 7.1985 at 1:00 p.m.. 
Herbert C Hoover Ouilding, Room 6802. 
14th Street end Constitution Avenue. 
NW., W^ashingtoa D.C. f^h® Committee 
was establish^ by the ^cretary of 
Commerce on October 16.1961 to advise 
Department offtdels on problems and 
conditions in the textile and apparel 
industry'). 

Agenda: Review of import trends, 
implementation of textile agreements, 
report on conditions in the domestic 
market, and other business. 

The meeting will be open to the public 
with a limited number of seats 
available. For further information or 
copies of the minutes contact Helen L. 
LeCrande (202) 377-3737. 
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Dated: April 10.1065. 

Walter C Lenahan, 

Deputy AMistant Secretary for Textiles arfd 
Apparel. 

(FR Doc. 86-9225 Filed 4-ieMi5; 8:45 am) 
PLLIDIO oooc 


Importers and Retailers* Textile 
Advisory Committee; Open Meeting 

A meeting of the Importers and 
Retailers* Textile Advisory Committee 
will be held Wednesday. April 24.1965 
at 2:30 p.m^ Herbert C Hoover Building. 
Room ^2.14th Street and Constitution 
Avenue. NW.. Washington. D.C (The 
Committee was established by the 
Secretary of Commerce on August 13. 
1963 to advise Department officials of 
the effects on import markets of cotton, 
wool, and man-made fiber textile and 
apparel agreements). 

Agenda Review of import trends. 
Implementation of textile agreements, 
report on conditions in the domestic 
market, and other business. 

The meeting will be open to the public 
with a limited number of seats 
available. For further information or 
copies of the minutes contact Helen L 
LeCrande (202) 377-3737. 

Dated: April 10.1965. 

Wallar C. Lenakan, 

Deputy Assistant Secretary for Textiles and 
Apparel 

[FR Doc. 85-0226 Piled 4-16-65: 8:45 sm) 

BULUMO CODE 3StO>OII-M 

(C-560-401. C-56S-401 sod C-460-4011 

Termination of Countervailing Duty 
Investigations; Certain Textile Mill 
Products and Apparel From Indonesia, 
the Phlllippinea, and Turkey 

aosncy: Import Administration. 
International Trade Administration. 
Commerce. 
action: Notice. 

summary: On April 8 . 1985. the 
petitioners withdrew their 
countervailing duty petitions on certain 
textile mill products and apparel from 
Indonesia, the Philippines and Turkey. 
Their letters of withdrawal appear as 
Appendix A to this notice. Based on the 
Withdrawals, we are terminating the 
countervailing duty investigations. 
cmEcnve oat«: April 17.1985. 

FOR FURTHER INFORMATION CONTACT: 
Mary A. Martin. Office of Investigations. 
Import Administration. International 
Trade Administration. United States 
Department of Commerce. 14th Street & 
Constitution Avenue. NW., Washington. 
D.C, 20230; telephone (202) 377-3464. 


SUPPLEMENTARY INFORMATION*. 

Petitions 

We received petitions on |uly 20.1984. 
concerning Indonesia and Turkey and 
on August 2.1984. concerning the 
Philippines, from counsel for the 
American Textile Manufacturers 
Institute (ATMI). the Amalgamated 
Clothing and Textile Workers Union 
(ACTWU). and the International Ladies' 
Garment Workers Union (ILGWU). on 
behalf of the U.S. industries producing 
certain textiles and textile products. In 
compliance with the filing requirements 
of i 355.28 of the Commerce Regulations 
(19 CFR 355.26). the petitions alleged 
that manufacturer, producers, or 
exporters in Indonesia. Turkey, and the 
Phillippines of certain textiles and 
textile products receive, directly or 
indirectly, benefits which constitute 
bounties or grants within the meaning of 
section 303 of the Traffic Act of 1930, as 
amended (the Act). 

We found that the petitions contained 
sufficient grounds upon which to initiate 
countervailing duty investigations, and 
we initiated such investigations on 
Turkey and Indonesia on August 9.1984, 
(49 FR 32641 and 32642) and on the 
Philippines on August 30.1984. (49 FR 
34381). We stated that we expected to 
issue preliminary determinations by 
October 15.1984. on Turkey and 
Indonesia and by October 25.1984. on 
the Philippines. On September 21,1964. 
we determined these investigations to 
be "extraordinarily complicated." as 
defined in section 703(c)(1)(B) of the Act 
Therefore, we extended the period for 
making our preliminary determinations 
by 65 days until December 17,1984, for 
Indonesia and Turkey, and until 
December 31.1984. for the Philippines 
(49 F'R 40198). 

On December 3,1984. the petitioners 
amended their petitions to include the 
follo%ving ATMI member firms as 
individual petitioners %vith respect to 
textile mill products: 

• Belton Industries. Inc., of Belton. 
S.C.; 

• Burlington Industries. Inc., of 
Greensboro. N.C: 

• Chativam Manufacturing Company 
of Elkin. N.C; 

• Milliken 8 Company of 
Spartanburg. S.C.; 

• Mount Vernon Mills. Inc., of 
Greensville. S.C.; 

• Shuford Mills. Inc., of Hickory. N.C; 

• I.P. Stevens A Co.. Inc., of New 
York, N.Y.; and 

• West Point-Pepperell. Inc., of West 
Point. Ga. 

On December 17,1984, the 
Department determined that ATMI is 
not an "interested party" under section 


771(9)(E) of the Act. and has no standbgl 
as a petitioner in these investigations. " 
The Department accepted the 
amendment to add the eight firms listed | 
above as petitioners with respect to 
textile mill products. 

We issued our preliminary 
determinations that certain benefits 
which constitute bounties or grants 
within the meaning of the counter\ ailing I 
duty law are being provided to 
manufacturers, producers, or exporters 
of certain textile mill products and 
apparel from Indonesia and Turkey oa 
December 17,1964. and from the 
Philippines on December 31.1984 (49nil 
49672; 49 FR 49661; and 50 FR 1607). 

The Office of the U.S. Trade 
Representative announced on February j 
25. March 4. and March 15.1985. that 
Turkey. Indonesia and the Phiiippinri 
respectively, are "countries under the 
Agreement" as set out in section 701(b) 
of the Act (50 FR 8428; 50 FR 9342: and 
50 FR 11471). As a result title VII of the | 
Act became applicable to the 
countervailing duty investigations. 
According to section 102 of the Trade 
Agreements Act of 1979. once title VII 
becomes applicable any pendirig 
investigation under section 303 of the 
Act must terminate. Where a 
preliminary determination, but not a 
final determination, has been made 
under section 303. the case is to be 
treated as if the preliminary 
determination under section 703 was ' 
made the day title VII first applied to ' 
that country. Therefore, we lerminaisd I 
the investigations we initiated under ^ 
section 303 of the Act and issued 
preliminary determinations under title 
VII of the Act (50 FR 9818; 50 FR 9861:3 
FR 11925). 

On April 3,1985, petitioners amendedl 
the petitions in these cases with resped| 
to the description of the textile mill 
products by removing a number of 
Schedules of the United States 
Annotated (TSUSA) item numbers fro»‘| 
the scope of the investigation. 

Scope of the Investigations 

The products covered by these 
investigations are certain textile mill 
products and apparel which are 
described in Appendices B. C and 0 
attached to this notice. 

Withdrawal of Petitions 

On April 8,1985. petitioners notifietl 
us that they were withdrawing their 
petitions. Under section 704(a)(1) of ^ | 
Act (19 U.S.C 1671c(a)(l)). upon 
withdrawal of a petition, the 
administering authority may terminate 
an investigation after giving notice to Ml 
parties to the investigation. We have 
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iBOtified all parties to the investigation of 
petitioners* withdrawal and our 
iatention to terminate and have 
(ocuulted the International Trade 
Commission. Pursuant to S 355.30(a) of 
ear rej^ulations (19 CFR 355.30(a)), we 
bavc determined that termination of 
[these cases is in the public interest. 

For these reasons, we are terminating 
lour investigations of certain textile mill 
producls and apparel from Indonesia. 

[die Philippines and Turkey. 

[Termination of Suspensions of 

[iquidntion 

Pursuant to section 705(c)(2) of the 
|.4d. the suspensions of liquidation of all 
jertr s entered, or withdrawn from 
ssrehouse, for consumption of certain 
xtile mill products and apparel from 
[Indonesia, the Philippines and Turkey 
[effective December 17 and December 31. 
|t^. respectively, as directed in our 
[f .htM ♦ s of "Preliminary AfTirmative 
intervailing Duty Determinations: 
liin Textile Mill Products and 
L\ppa..! from Indonesia, the Philippines 
[ind Turkey** (49 FR 49672; 5? FR 1607 
nd 49 FR 49661) arc hereby terminated, 
ny cash deposits on entries of certain 
^xtile mill products and apparel from 
Jr4i>n*‘^ia. the Philippines and Turkey 
u Mj «ni to these suspensions of 
kuidotion shall be refunded and any 
knds shall be released. 

Dlt«d: April 11.1985 
IQinstopbir Partin. 

i rhputy Assistant Secretary for Import 

•CCUlaX A 

Cutler tk Pickering, 

fmf: Street, Washington. D,C 20006 
ilaioes. 
tv.No.C-setMOl 
number of pages: 2 

document docs not contain privileged, 
confidential or business proprietary 
infurmation or information subject to 
administrative protective order 

^Htind 

kn.tary 

infernat/anal Trade Commission, 701E 
Street NW., Washington, D.C 20436 
of Commerce 
Import Administration. Central 
Racordi Unit, Room B-099 
artmpnt of Commerce. 

^^Ivonia Avenue at 14th Street NW„ 
^oshington, D.C, 20230 
^Tsjitile Mill Products and Apparel From 
Indonesia 

I ^Qilemen; Petitioners in the above- 

investigation hereby withdraw 
petition. 

Very truly yours. 

M. Levy. 

t^r-Cullw* Pickering, 

mv^ Washinston. D.C 20006 


April B. 1985. 

Inv. No. 0-565-401 
Total number of pages: 2 
This document does not contain privileged, 
confidential or business proprietary 
information or information subject to 
administrative protective order 

By Hand 
Secretary 

US, Intemaliona/ Trade Commission, 701 E 
Street NW„ Washington, DC. 20436 
Secretary of Commerce 
Attention: Import Administration. Central 
Records Unit Room 8-099 
Department of Commerce. 

Pennsylvania Avenue at 14th Street NW„ 
Washington, D.C 20230 
Re: Textile Mill Products and Apparel From ' 
The Phillippines 

Gentlemen: Petitioners in the above- 
captioned investigation hereby withdraw 
their petition. 

Very truly yours, 

Deborah M Levy. 

Wilmer. Culler & Pickering. 


1066 K Street NW., Washington, D.C 20006 

April a. 1965 . 

Inv. Na C-489-401 
Total number of pages; 2 
This document does not contain privileged, 
confidential or business proprietary 
information or information subject to 
administrative protective order 

By Hand 
Secretary 

US. International Tmde Commission, 701E 
Street NW„ Washington, D.C 20436 
Secretary of Commerce 
Attention: Import Administration. Central 
Records Unit. Room B-090 
Department of Commerce. 

Pennsylvania ,4 venue at 14th Street A'W,. 

Washington, D.C, 20230 
Re: Textile Mill Products and Apparel From 
Turkey 

Gentlemen: Petitioners In the above- 
coptioned investigation hereby withdraw 
their petition. 

Very truly yours. 

Deborah M. Levy. 


TURKEY—Appendix B 

tin* pmOicto CKHTwrtd by IOm* tn omUkm miO* ariU pradudi md •pfXMvt. ««bkb CMrfMrfly daaulUd 

indw Uw ilMD nuAbars of tb« Tsnff ScbMlylM •! lb« UbUmI Siam. \iieo(«Wd (TSUSAJ iMad I ‘ ‘ 


A. Textile Mill Products 

301.1100 

307.6810 

310B0O0 

301.2000 301.3000 
307.6830 307.6850 
310.9120 

Yams 

301.4000 

310.0214 

302.1022 

310.4027 

302.1024 

310.6045 

303.2042 

310.6050 




Fabric 




32ai019 

320.10CM 

320.1045 

320.1071 

320.1077 

321.4016 

321.4023 

321.4069 

321.4073 

322.2015 

322.2017 

322.2029 

3225036 

3222040 

322.2047 

322.20S5 

322.2056 

322.2065 

322.2070 

3225079 

3222097 

336.8447 

338.1574 

33ai57B 







Special construction Fabrics 






34a6050 





• 

Textile Furnishings 



360.4215 

360.4815 

36a482S 

3604655 

360.8400 

361X)510 

3615405 

3615000 

360 7000 

3615630 

3615650 

363.1040 

383.2580 

363.5130 

363.8540 

383.7500 

364.1300 

384)2300 

385^^825 

366.1860 

3685180 

368.2460 

36a24a0 

366.2780 

366.4600 

366.7925 

366.7030 

3675424 

367.^28 

367.4800 








Miscellaneous 



386^)600 

366 5045 

368.4000 

380.6285 

706.3400 

706.3850 

706.4100 

708.4111 







B. Apparel 




Apparel 



• 

3788440 

37Z1U20 

37Z1030 

372.1040 

37Z1050 

372.1540 

372.3500 

372.4500 

372.6S20 

373.1000 

373.2200 

374.3530 

374.3550 

374 5040 

374.6040 

37ai030 

37ai540 

379.3915 

3795925 

379.3930 

379.4020 

379.4030 

379.4050 

379.4060 

379.4110 

379.4140 

379.4640 

379.4870 

379.4910 

379.4920 

379.5520 

379.5545 

3795550 

379.5565 

379.6220 

379.6240 

379.7605 

379,7620 

379.8356 

3795357 

379.6356 

379.8359 

379S020 

379 9562 

379.9564 

379.9566 

379.9568 

363.0213 

383.0219 

363.0222 

383.0218 

383X)236 

383.0305 

363.0306 

3635390 

363.0S0S 

363 0606 

383.0622 

3834)831 

383.0630 

383.0805 

383.0820 

363.0841 

383X1660 

383 1319 

383.1321 

383.1610 

3835205 

363.2305 

383.2706 

383.2710 

383.2712 

383.2714 

383J5715 

363.2716 

383.2718 

3835721 
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:»83.2722 

383JS738 

383^4 

383^0 

383.3060 

383^710 

383.4ni 

383.4764 

383.5054 

363.0371 

383.7522 

383.7546 

383.7502 

3837783 

383.8012 

3836020 

3836058 

3836225 


3837724 

383.2750 

3837818 

3837010 

383.3090 

3837770 

383.4721 

383.4816 

3637000 

383.7532 

363.7548 

3637505 

3637881 

3836045 

3836663 

3836059 

7070600 


383.2720 

3837752 

3837818 

3837020 

3837200 

383.4200 

383.4724 

383.4821 

3837395 

383.7010 

383.7534 

3837552 

3837764 

363.7883 

36 28 08 0 

3636015 

3836061 

7026000 


3837728 

383.2754 

3837821 

3837030 

3837445 

383.4300 

383.4720 

383.4825 

363.8310 

383.7020 

383.7536 

363.7554 

383.7766 

383.7884 

383.8071 

383.9025 

383.9062 

7047000 


3837730 

383.2758 

383.2820 

363.3040 

3837448 

383.4702 

383.4747 

3837020 

383.8330 

383.7205 

3837536 

383.7550 

383.7700 

383.7887 

383.8073 

383.9050 

383.9083 

7046500 


3837732 

3837807 

3837820 

383.3037 

383.3466 

383.4705 

363.4701 

383.5027 

383.6345 

363.7210 

363.7542 

383.7528 

383.7770 

383.7088 

3836300 

383.9050 

383.9064 

7046550 


383.2730 
3837809 
363.2035 
3837036 
383.3466 
383.470Q 
383.470 
383.5051 
383.8300 
383 7510 
383.7544 
383.7558 
383.7771 
383.7892 
303.8400 
3836057 
3836066 
7046000 


Appendix C.^-lMPoms of Certain TExrtLE Mill Prooucts and Apparel FfioM the 

Phiuppines in 1983 

(TAMFf SCHKSOil iMilAfM tlAJfCr TO MVttTlQATIOMOl 


A . Textile Miu Products 


Yams 

3031000 3032040 307.6610 307.6820 307.6830 310.5049 


Contopo 

315.3500 315,4500 3163000 3165800 


Fabrics 

328.1002 328.1083 328 4021 328.4022 32^4024 328.4031 328.4038 
328.4042 328.4049 328.4054 328.4057 328.4085 328.4072 328.4074 
328.4060 328 4098 335.7500 


Special ConsiaictforiaJ Fabrics 

347 6040 346.0082 348.0085 348.0095 348.0575 349.1060 351.0600 

351.3000 351.4010 351.4610 351.4660 351.8060 3527060 3537052 

3552500 355.4530 357.1500 357.7060 357.8060 358.0210 


Textile Fumtshings 

360.1515 360.1520 380.4225 360.4825 380.7000 360.7800 3608300 

361.4500 361.4800 361.5420 361.5428 361.5620 361.5660 363.0120 

363 0515 363.0525 363 2562 3632564 3632575 363.2680 363.3020 

363.5115 363.8506 363.8509 363.8555 365.5060 385.7825 366.7855 

365.7885 365.8100 365.8300 366.8640 365.8860 365.8670 365.6680 

366.1540 386.1840 366.1855 386.4800 366.4700 388,4820 388.4840 

366,5100 3865400 3667740 3867200 3667700 366,7925 366.7930 

367.5500 387.8025 367.8040 367 6080 367.8500 _7277200 


Miaceflaneous 

3855000 385.6120 385.6140 3856300 3857040 386.0430 3882000 
386.5050 387.3700 389.3000 389.4000 389.5000 389.6270 389.7000 


B. Apparel 


Wearing Apparel 


3700800 
372.1036 
372.7000 
374.3550 
3762825 
376.5618 
378.1035 
379 0220 
379.0620 


370.1200 

372.1040 

372.7520 

3744000 

3762830 

3750545 

378.1535 

379.0230 

379.0824 


370.1600 
372.1060 
372.7540 
374.8020 
3762846 
378 0550 

378.1540 
379.0240 
379.0640 


370.8420 

372.1540 

3722200 

376.1600 

3762886 

3750553 

3756030 

3750490 

3750846 


372.1010 
3721580 
374.1000 
3752425 
376.5406 
3750560 
378 6530 
370.0807 
379.0840 


3721020 

3723S00 

3742500 

378.2430 

3755609 

378.0571 

379.0211 

379.0809 

479.2020 


372.1030 
3726020 
3743530 
3782470 
3755612 
378 0576 
379.0212 
379.0615 
3792320 
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Appemoix C,—Imports of Certain Textile Mill Products and Apparel From the 
PH tUPPtNES IN 1983—Continued 

SC»«OUtf NUMKftS MJCCT TO HfWfSTlGATlONS) 


3792360 
379.3140 
379.3925 
379.4140 
379.4670 
379.5550 
379.6219 
379.6280 
379.7555 
379.8318 
379.8906 
379.9020 
379.9530 
379.9566 
383.0208 
383.0219 
383.0238 
363.0320 
383 0390 
383.0606 
363.0631 
383.0820 
383 0655 
383.1806 
383.1841 
383.1910 
383.1940 
383.2035 
383.2205 
383.2228 
383.2237 
383.2305 
383.2340 
383.2365 
383.2714 
383.2726 
383.2814 


379.2610 
379.3180 
379.3930 
379.4330 
379.5220 
379.5560 
379.6220 
379.6430 
379.7580 

379.8356 
379.8911 
379.9030 
379.9535 
379.9568 
383.0212 
383.0222 
383.0242 
363.0330 
363.0505 
363 0612 
383.0638 
383.0625 
363.0656 
383.1607 
363.1843 
383.1920 
383.2005 
383.2040 
383.2210 
383.2229 
383.2241 
383.2310 
383.2350 
383.2550 
383.2715 
383.2728 
383.2816 


379.2630 
379.3334 
379.4020 
3794615 
379.5520 
379 5565 
379.6230 
379.6470 
379,7610 

379.8357 
3798915 
379.9035 
379.9540 
379.9575 
383.0213 
363.0226 
383.0246 
383.0335 
383.0506 
383.0614 
383.0640 
383.0630 
383 0859 
383.1609 
383.1846 
383.1922 
383.2013 
3838050 
383.2212 
3838231 
383 2243 
3838315 
3838351 
3838580 
3838716 
3838730 
383.2818 


3792830 
379.3336 
379.4030 
379.4620 
379.5530 
379.5700 
379.6240 
379.7259 
379.7620 

379.8358 
379.8930 
379.9040 
379.9550 
3799580 
383.0214 
383.0228 
383 0248 
383.0335 
383.0507 
383.0616 
3830657 
383.0835 
383 0860 
383.1811 
383.1848 
383 1924 
383.2014 
383,2052 
383.2214 

383.2232 
383.2245 
383.2320 
383 2352 
383.2590 
383,2718 
383.2732 
383.2820 


379.2840 
379.3540 
379.4040 
379.4640 
379.5535 
379,5800 
379.6250 
379.7540 
379 7630 

379.8359 
379.8935 
3799100 
3799555 
379.9565 
383.0216 
383.0232 
383.0272 
383 0340 
383 0509 
383 0616 
383.0805 
383.0838 
383.1802 
383.1812 
383.1852 
383.1926 
383 2016 
383 2054 
383.2216 

363.2233 
383,2248 
383 3325 
383.2354 
383.2706 
383.2721 
383.2736 
383 2821 


3793120 
379 3905 
379 4050 
379.4650 
379,5540 
379.6210 
379.6260 
379.7547 
379.7650 

379.8360 
379.8940 
379.9510 
379 9562 
379.9650 
383.0217 
383.0234 
383.0305 
383.0350 
383.0570 
383.0622 
383.0810 
383 0841 
383.1804 
3831822 
383.1854 
363.1928 
383.2020 
363.2056 
383.2225 

383.2234 
363.2251 
363.2330 
383.2556 
383.2710 
383.2722 
383.2738 
363.2826 


379.3130 
379.3915 
379.4060 
379 4660 
379-5545 
379-6217 
379.6270 
379.7550 
379.8311 
379.8420 
379.9010 
379.9525 
379.9564 
383 0207 
383.0218 
3830236 
383 0306 
3830361 
383.0606 
383.0630 
383.0615 
363 0844 
383.1805 
383.1824 
363.1860 
383.1935 
383.2025 
383.2060 
383 2227 
383.2238 
383 2255 
383,2335 
3832360 
383.2712 
383.2724 
383.2750 
383.2828 


Headwear 

702,1400 


Gloves 

704.4010 704.4025 704.4504 704.4506 704.4508 704.5015 

^ 10 Vio wovon oooon tobn co tub^ lo t»M Vw US Otportmom of Commocco tiM 

^ Vw u S Impoft StiMAcaf Nurabor*. wMcb doosfy poroM Vw rsuSA ntvbttn, m pnpihng Vui oppondtai. For 
^ US Import 8mmocS hk^ntm 3200001 roprotonfi TSOSA 3200101 tireugh 3^0901. and 3263090 

''it rsuSAHi^vOQn 326.3090 OvougA 326iM 

I Appendix D.—Importo of Certain Textile MiU Products aixl Apparel Frocn Indonesie in 1963 
rraiwr ScAwImM N%imbmn SubM lo 


A. Textile Mill Products 


Yams and Threads 
310S250 3105049 


Woven Fabrics 


320.0001 

320.0043 

320.1019 

322.1029 

322.1068 

322.3022 

322.3067 

322.4021 

322.4064 

322.5021 

322.5064 


320S012 

320.0044 

320.1034 

322.1036 

322.1070 

3223024 

3223065 

3224022 

3224057 

3225022 

3225057 


3200013 

3200045 

3201045 

3221040 

3221079 

3223027 

3223072 

3224024 

3224065 

3225024 

3225065 


320.0019 

320.0062 

320.1071 

322.1017 

3221097 

3223036 

322S074 

322.4031 

322.4072 

322S031 

3225072 


320.0032 

320.0063 

320.1077 

3221065 

3223003 

3223042 

3223080 

3224038 

3224074 

3225038 

3225074 


320S033 

320S071 

3221015 

3221096 

3223018 

3223049 

3223098 

3224042 

322.4060 

3225042 

3225060 


320.0034 

320.0077 

3221017 

3221065 

3223021 

3223054 

3224003 

3224049 

3224098 

3225049 

322.5096 
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322.8003 

32Z8021 

322.8022 

322.8024 

322.8038 

3228042 

322.8040 

322B054 

322.8057 

322.8085 

322.8072 

3228074 

3228080 

i?y ftpOT 

3258021 

325.8022 

325.8024 

3258031 

326.ia50 

32&1061 

328.1062 

328.1065 

326.1060 

328.1091 

328.1005 

3288016 

3288018 

3288021 

328.3022 

3288023 

328.3024 

3268027 

328.3031 

3288038 

3288042 

3288049 

3288054 

328.3067 

3288065 

aaaaoao 

3288072 

328.3073 

328.3074 

32a3080 

328.3066 

332.4040 

338.5021 

3388024 

336 W30 

3388031 

33a5035 

3388036 

338.5030 

338.5084 

3388060 



Special Construction Fabrics 


347.3380 


Textile Pumithin^ 


3«1.4S00 

366.4600 

383.4500 

366.4700 

363.S116 36S.782S 365.7866 
366.7925 366.7930 727.8630 

3688740 

388.2780 



70a3400 

708.4150 

708.3840 

Lugga^ and Handbags 
706^650 TOOJeaO 706.4100 

7064111 

708.4140 






386.1500 

Miscellaneous 

3864000 m5045 3808000 

3667000 



B. Apparel 




Wearin8 Apparel 



372.1080 

372.1540 

372.1560 

3728000 

37Z7000 

3727520 

378.1540 

3798220 

379.0620 

379.0840 

379X)642 

379.0846 

3795610 

3797350 

3798830 

3798120 

379.3940 

379.4010 

379.4020 

379.4040 

3795060 

379.4330 

379.4630 

379,4840 

379.4650 

379.4680 

379.4670 

3795210 

3798220 

379.5510 

3798520 

3798525 

379.5530 

3795635 

3795540 

3798545 

379.5550 

3798560 

3798565 

379.5800 

3795210 

3795220 

379.6230 

3798240 

379.8250 

3798470 

379.8915 

3795025 

3799030 

3798040 

379.9250 

3798530 

379.9635 

379.9540 

3795645 

3799650 

370.9555 

3799570 

3798575 

3798580 

379.9586 

379.9641 

3799650 

3838219 

383.0222 

383822B 

3838228 

363.0232 

3835234 

3835238 

3838242 

383.0246 

3838248 

3838262 

383.0284 

383.0266 

383.0268 

3838272 

363.0306 

383.0335 

3838381 

3835506 

363.0506 

383-0507 

3838500 

383.0006 

383.0806 

3838612 

383.0614 

383.0618 


383.0831 

383.0018 

3838830 

3838638 

363.0840 

383.0605 

3835835 

383.0638 

383.0641 

383.0856 

383.0659 

363.0080 

383.1305 

383.1802 

383.1804 

383.1805 

383.1806 

383.1807 

363.1822 

383.1624 

383.1641 

383.1910 

383.1915 

383.1920 

383.1922 

363.1924 

383.1926 

383.1928 

3838005 

3838013 

3838014 

3838020 

383.2025 

3832035 

3837040 

383.2050 

3838052 

3838058 

383.2060 

383.2205 

383.2210 

383.2212 

3838214 

363.2225 

3838227 

3838228 

383.2229 

383.2231 

3837232 

383.2233 

383.2234 

383 2235 

3838236 

383.2237 


3837241 

3838243 

363.2245 

3838248 

3838251 

363.2255 

383.2305 

3837315 

3838320 

3638325 

3838330 

3838335 

383.2340 

3835350 

383.2362 

3838354 

383.2356 

383.2360 

3838305 

383J»35 

3837550 

3837500 

3838710 

3838712 

383.2714 

383.2715 

383.2716 

3837716 

3637721 

3838722 

3838724 

3838728 

363.2728 

383.2730 

3837732 

3837736 

383.2738 

383.2814 

3838818 

383.2816 

383.2821 

3837826 

3837828 

3838835 

3638910 

3838030 

383.3040 

383.3000 

3835060 

383.3090 

383.3200 

383.3430 

383 3435 

383.3445 

383.3446 

383.3448 

383.3450 

383.3480 

383.3465 

383.3406 

383.3770 

363.4015 

383.4300 

383.4702 

383.4704 

383.4705 

383.4707 

383.4709 

383.4711 

383.4710 

383.4717 

383 4716 

383 4720 

3834721 

383.4724 

363.4728 

363.4747 

383.4748 

383.4750 

383.4753 

383.4754 

383.4756 

383.4761 

383.4782 

383.4764 

383 4765 

383.4821 

363.4825 

383.4900 

383.5028 

3835027 

3835028 

383.5031 

383.5034 

3838037 

383,5043 

383.5051 

383.5078 

383.5082 

383.5084 

383.5088 

383.5088 

383.5000 

383.529$ 

383.5395 

383.6371 

383.7887 

383.7888 

303.7892 

383.8002 

3838007 

3835000 

383.8011 

383.8012 

3838014 

3838017 

383 8019 

383.8024 

3835028 

383.8028 

38341030 

3838045 

383.6048 

3835050 

3835052 

383.8069 

3835071 

383.0073 

3838115 

3838137 

383.8139 

383.8145 

333.8182 

3835164 

383.8806 

383.0620 

3838635 

383.8045 

3835660 

3835603 

383.8060 

3838670 

383.8810 

383.9005 

383.9010 

363.0015 

383.9020 

383.9025 
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3839027 

383.9029 

3839050 

363.9051 

3839056 

383.9057 

363.9058 

3839059 

383.9061 

383.0062 

3839063 

383.9064 

383.9066 

383.9068 

383.9069 

383.9070 

3839210 

383.9220 

363 9225 

363.9235 

383.9240 

383.9245 

383.9255 

383.9207 

383.9270 

383 9276 

383.9290 

3839291 

383.Z835 

3832910 

383.3010 

383,3020 

383.3030 

383.3037 

383.3038 

363.3040 

383.3060 

3839069 

383.3080 

383.3085 

383.3090 

3839200 

383.3405 

3832415 

3839420 

383.3430 

383.3435 

383.3445 

3839448 

383.3450 '383.3452 

383 3460 

383.3465 

383.3466 

3639600 

383.401S 

383.4200 

363.4300 

383.4702 

383.4704 

383.4705 

383,4707 

383.4709 

383.4711 

383.4716 

383.4717 

383.4718 

383.4720 

383.4721 

383.4724 

383.4726 

383.4747 

383.4748 

383.4750 

383.4753 

383.4754 

383.4750 

383.4758 

383.4760 

383.4781 

383.4762 

383.4764 

383.4765 

383.4816 

383.4818 

383.4820 

383.4821 

383.4823 

383.4825 

383.5026 

383.5028 

383.5029 

3839031 

383.5032 

383.5033 

383.5034 

3839037 

3839040 

383.5041 

3839042 

383^3 

383.5044 

383.5061 

3839054 

363.5057 

383.5060 

383.5062 

383.5086 

383.5086 

3839000 

383.529$ 

383.5304 

383.5306 

383.5316 

383.5369 

383.5385 

383.5395 

383.5825 

383 5845 

383.6330 

383.6340 

383.6371 

383.6395 

383.7205 

383.7210 

363.7510 

383.7520 

383.7522 

383.7532 

383.7534 

383.7536 

363.7530 

383.7542 

363.7544 

383.7646 

363.7548 

363.7562 

363 7554 

383.7556 

383.7881 

363.7883 

3837888 

383.7687 

383.7888 

383.7892 

383.8002 

383.8007 

363.8000 

3839011 

383.8012 

383.8014 

3839017 

383.8019 

383.8024 

363.8026 

3839028 

383.8030 

383.8045 

383.8048 

383.8050 

383.8062 

383.8089 

383.8071 

383.8073 

383.8106 

3839110 

3839114 

3839115 

383.8118 

383.8117 

3839137 

383.8138 

3839141 

3839143 

383.8147 

383.8158 

383.8158 

383.6182 

383.8164 

3839300 

3839806 

383.8620 

383.8621 

383.8622 

3839630 

383.8635 

383.8645 

3839650 

383.8680 

383.8661 

3839663 

3839665 

3839669 

3639670 

383.9010 

383.9015 

383.9020 

3839025 

383.9027 

3839029 

3839032 

383.9035 

383.9040 

383.9D42 

383.9050 

383,9061 

383.9058 

3839057 

383.9058 

3839059 

3839061 

3839062 

383.9063 

383.9064 

3839066 

383.9066 

3839009 

363.9070 

3839072 

383.9074 

363.9078 

383 9205 

383.9210 

3639211 

3839215 

3839225 

383.9230 

383.9235 

3839240 

383.9245 

383.9246 

383.9285 

3839270 

383.9273 

383.9r6 

383.9291 

383.9582 

383.9564 

383.9566 

3839568 

383.9570 

383.9572 

383.9574 

383.9576 

363.9578 

383.9579 










Headwear 



7029600 

703.0510 

7039620 

703.0530 

7O3.OS40 

7039550 

703.0560 

703.1000 

703.1610 

703.1620 

703.1630 

703.1040 

703.1650 





Cloves 




704.1020 

704.2000 

704.2500 

704-3210 

704.3215 

7049240 

704.4010 

704.4504 

704.4508 

704.4508 

704.5015 

704.6500 

704.6515 

704,8525 

704,8550 

7049000 

705.8520 













Luggage and Handbags 



706.3410 

70a3420 

7069430 

706.3200 

706.3640 

706.3680 

706.3840 

708.3850 

706.4108 

708.4121 

70S4140 

706.4144 

706.41S2 



^ l>oc tt5>«276 Piled 4-16-«: ft45 am| 
I coot MIO-OS-M 


tettooal OcMnIc and Atmospheric 
ministration 

^rine Mammals; Application for 
Glen Oak Zoo 

^ ^iotice is hereby given that an 
pplicant hat applied in due form for a 
to take marine mammals as 
Jlhorixed by the Marine Mammal 
eclion Act of 1972 (16 U.S,C 1361- 
and the Regulations Governing 


the Taking and Importing of Marine 
Mammals (50 CFR Part 218). 

1. Applicant: 

a. Name Glen Oak Zoo CP357). Peoria 
Park District 

b. Address 2218 N. Prospect Road. 
Peoria, Illinois 61603. 

2. Type of Permit: Public Display. 

3. Name and Number of Marine 
Mammals: California sea lions 
(ZaJophus califomianus] 2. 

4. Type of Take: Captive maintenance. 

5. Location of Activity: No take from 
the wild is involved 

6. Period of Activity: One (IJ year. 


The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with ihe publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries. National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington. 
D.C. 20235. within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily rehect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 
Assistant Administrator for Pisberies, 
National Marine Fisheries Service. 
3300 Whitehaven Street. N.W., 
Washington, D.C.. 

Regional Director, Southeast Region. 
National Marine Fisheries Service, 
Southeast Region, 4950 Koger 
Doulevard, St Petersburg. Rorida 
333702; and 

Regional Director. Northeast Region. 
National Marine Fisheries Service, 
Federal Building. 14 Elm Street. 
Gloucester, Massachussetts, 01930- 
3799. 

Dated: April 11.1985. 

William G. Gordon. 

Assistant A dministrotor for Fisheries, 
National Marine Fisheries Service. 

|FR Doc. 85-9191 Plied 4-16-85: 8:45 am) 

BIUJIiQ coos »10-22-4l 


Marine Mammals; Issuance of Permit; 
Ms. Susan Shane 

On February 27,1985. notice was 
published in the Federal Register (50 FR 
7946) that an application had been filed 
by Ms. Susan Shane. 250 Cottini Way. 
Santa Cruz, California 95060, for a 
Permit to take an unspecified number of 
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Atlantic bottlenoBC dolphins (Tursiops 
tnincatus) for the purpose of scientiric 
research. 

Notice is hereby given that on April 
11.1985 as authorized by the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407), the National 
Marine Fisheries Service issued a Permit 
for the above taking, subject to certain 
conditions set forth therein. 

The Permit is available for review by 
interested persons in the following 
offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Serv ice. 
3300 Whitehaven Street, N.W„ 
Washington. D.C.. and 
Regional Director. Southeast Region. 
National Marine Fisheries Service, 
9450 Roger Boulevard, St Petersburg. 
Florida 33702: and 

Regional Director, Southwest Region. 
National Marine Fisheries Service. 300 
South Ferry Street. Terminal Island. 
California 90731 
Dated: April 11,1965. 

WillUin G. Gordon. 

Assistant Administrator for Fisheries, 
XotionaJ Marine Fishenes Ser\^tce. 

|FR Doc 85-9190 Filed 4-16-85:8:45 am) 
BIUJMO COOC 3S10-2^ 


Marina Mammals; Issuance of Permit; 
Center for Coastal Marine Studies 

On January 9.1985, notice was 
published in the Federal Register (50 FR 
1100) that an application has been filed 
by the Center for Coastal Marine 
Studies, University of California. Santa 
Cruz. California, for a permit to take 
4.940 northern elephant seals {Mirounga 
angustirostris ) a year for five years for 
tagging and physiological studies. 

Notice is hereby given that on April 8. 
1985. as authorized by the provisions of 
the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1381-1407). the National 
Marine Fisheries Service issued a Permit 
for the above taking, subject to certain 
conditions set forth therein. 

The Permit is available for review by 
interested persons in the following 
offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 W^hitehaven Street. N.W.. 
Washington. D.C: and 
Regional Director. Southwest Region. 
National .Marine Fisheries Service, 300 
South Ferry Street, Terminal Island, 
California 90731. 


Dated: April 9,1985. 

William G. Gordon. 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 

|FR Doc 85-0195 Filed 4-16-85: 8:45 am) 
BttUNO COOC )SI0-S2-«I 


Request for a Modification to a 
General Permit 

On February 15.1985. a General 
Permit in Category 1: Towed or Dragged 
Gear was issued to Scan Ocean. Inc. to 
take 5 harbor seals and 15 cetaceans 
during commercial fishing operations in 
the North Atlantic Ocean during 1985. 

During the spring mackerel fishing 
seasons, the Netherland fleet reported 
an incidental lake of 18 cetaceans; 8 
common dolphins and 10 pilot whales. 

In order to cover this incidental take 
and to conduct fishing operations 
throughout the rest of the year, the 
Permit Holder has requested a 
modification of their general permit to 
allow an incidental take of an additional 
cetaceans. 

The application is available for 
review in the Office of the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service. 3300 
Whitehaven Street N.W., Washington. 
DC. 

Interested parties may submit written 
comments on this application within 30 
days of the date of this notice to the 
Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 
W'ashington. D.C. 20235. 

Dated: April 11.1985. 

William C. Gordon, 

Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 

|FR Doc 85-9196 Filed 4-16-85: 8:45 am) 
BIU.INO COOf 


Request for a Modification to a 
General Permit 

On February 21.1985, a General 
Permit in Catcgor>’ 1: Towed or Dragged 
Gear was issu^ to FEDERPESCA, 
Rome. Italy, to take 5 harbor seals and 
10 cetaceans during commercial fishing 
operations in the North Atlantic Ocean 
during 1985. 

During the spring squid fishing season, 
the Italian fleet reported an incidental 
lake of 32 cetaceans: 28 common 
dolphins and 4 unidentified. In order to 
cover this incidental take and to conduct 
summer squid fishing commencing in 
July, the Permit Holder has requested a 
mc^ification of their general permit to 
allow an incidental take of an additional 
25 cetaceans. 

The application is available for 
review in the Office of the Assistant 


Administrator for Fisheries, National 
Marine Fisheries Service. 3300 
W'hilehaven Street. N.W., W'ashington, 
D.C 

Interested parties may submit written 
comments on the application within 30 
days of the date of this notice to the 
Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
Washington. D.C 20235. 

Dated; April 11.1985. 

WUIum G. Gordon. 

Assistant Administrator for Fisheries. 
National Starine Fisheries Service. 

|FR Doc. 85-9194 Filed 4-16-85:8:45 am] 
KUJNO cooe 


Marine Mammals: AppIleaUon for 
Permit; Sea World, Inc. 

Notice is hereby given that an 
Applicant has applied in due form fori 
Permit to lake marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 

1. Applicant! 

a. Name: Sea W’orld, Inc. (I^PJ. 

b. Address: 1720 South Shores Road. 
Mission Bay, San Diego. California 
92109. 

Z, Type of Permit: Public Display. 

3. Name and Number of Marine 
Mammals: false killer whales 
(Pseudorca crassidens), 6. 

4. Type of Take: Import. 

5. Location of Activity: Import from 
Japan, 

6. Period of Activity: 3 years. 

The arrangements and facilities for 
transporting and maintaining the martne] 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are , 

adequate to provide for the well being^ 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Murim 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Adminslrator for Fisheries. National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washlngtoa 
D.C. 20235, within 30 days of the I 
publication of this notice. Those 
individuals requesting a hearing should I 
set forth the specific reasons why a I 
hearing on this particular application I 
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would be appropriate. The holding of 
luch hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries* * 
National Marine Fisheries Service. 3300 
Whitehaven Street, NW., Washington, 
DC. 

Regional Director, Northeast Region, 
National Marine Fisheries Service. 
Federal Building. 14 Elm Street. 
Gloucester, Massachusetts 0913fK3799. 

Regional Director. Southeast Region. 
National Marine Fisheries Service. 9450 
Koger Boulevard, St. Petersburg. Florida 
33702. 

Regional Director, Southwest Region. 
National Marine Fisheries Service. 300 
South Ferry Street. Terminal Island, 
California 90731. 

Dated: April 11.1985. 

WiUiam G. Gordon. 

Auistani Adminlstmior for Fishertt^ 

National Marine F/sheries Service. 

[FK Doc 85-9296 Filed 4-18-65: 8:45 am) 

HXWQ coot SS1e-2^4i 


Marina Fisheries Advisory Committee; 
Renewal 

In accordance with the provisions of 
the Federal Advisory Committee Act. 5 
US.C. App. 2 and General Services 
Administration (GSA) Interim Rule on 
Federal Advisory Committee 
Management 41 CFR Part 101-8, as 
amended, and after consultation with 
CSA. the Secretary of Commerce has 
determined that the renewal of the 
^rine Fisheries Advisory Committee is 
® the public interest in connection with 
the performance of duties imposed on 
llte Department by law. The Committee 
was First established in February 1971. 
•nd is due to terminate on April 11,1985. 
1*3 original purpose was to advise the 
Secretary of Commerce on all living 
otarine resource matters which arc the 
t^sponsibillty of the Department of 
p>nimerce. It served to ensure that the 
«vmg marine resource policies and 
P^ams of this Nation were adequate 

*0 meet the needs of commercial and 
^•creational Fishermen, environmental, 
•late, consumer, and other national 
»tW8ts. This objective i^ being 
Hhieved. The Committee is playing an 
^Portant role in the discussion and 
^•lopmenl of fisheries policy for the 
^artment of Commerce. Its 
^mmendations are of substantial 


value to the National Oceanic and 
Atmospheric Administration and the 
National Marine Fisheries Service as 
well as the Department. 

In renewing the Committee, the 
Secretary has established for it the 
continuation of this objective for the 
next two years. Elrawing on its 
experiences and the expertise of its 
individual members, the Committee is to 
advise the Secretary of Commerce on all 
living marine resource matters which 
are the responsibility of the Department 
of Commerce and to ensure that the 
living marine resource policies and 
programs of this Nation are adequate to 
meet the needs of commercial and 
recreational fishermen, environmental, 
state, consumer, and other national 
interests. Research indicates that the 
Committee's function cannot be 
accomplished by any organizational 
element or other committee of the 
Department. 

The Committee will continue with a 
balanced representation of 21 members, 
chaired by the Administrator of the 
National Oceanic and Atmospheric 
Administration, and will operate in 
compliance with the provisions of the 
Federal Advisory Committee Act 

Copies of the Committee's revised 
charter will be filed with appropriate 
committees of the Congress and with the 
Library of Congress. 

Inquiries or comments may be 
addressed to the Committee Control 
Officer, Ann Smith. Executive Secretary. 
Marine Fisheries Advisory Committee. 
Constituent Affairs Staff. National 
Marine Fisheries Service. National 
Oceanic and Atmospheric 
Administration. U.S. Department of 
Commerce. Washington, D.C. 20234. 
telephone: (202) 634-9563. or the 
Department's Committee Management 
Analyst, telephone: (202) 377-4217. 

Dated: Apnl 11.1985. 

Katheriiui M. Biilow, 

Assistant Secretary for Aelministrxjtton, 

|FR Doc. 8S-9222 Filed 4-18-85; 8:45 am| 
BILUNQ coot S$tO-OS4l 


DEPARTMENT OF DEFENSE 

Cor|>t of Engineers, Department of 
the Army 

Intent To Prepare a Draft 
Environmental Impact Statement 
(DEIS) for a Proposed Water Supply 
Impoundment on Crump's Millpond in 
the City of Suffolk, VA 

AOEMCV: U.S. Army Corps of Engineers, 
DOD. 


action: Notice of Intent to Prepare a 
Draft Environmental Impact Statement 
(DFJS). 

8UMMA8Y; 

1. Proposed Action: The City of 
Su^olk proposes to build an earthen 
impoundment structure across Crump's 
Millpond, an existing impoundment of 
Chuckatuck Creek, north of the 
Chuckatuck area of Suffolk. Virginia. 
Ihe impounded lake would have a 
normal pool area of approximately 485 
acres with a normal pool elevation of 
approximately 40 feet mean sea level. 

As a water supply reservoir, the lake 
could supply a maximum safe yield of 
2.4 million gallons per day. A significant 
portion of the area to be flooded 
consists of wetlands. 

2. Alternatives: Alternatives which 
will be investigated include, but will not 
be limited to site alternatives in and 
around the Chuckatuck area of Suffolk, 
groundwater use, conservation and no 
project. 

3. Scoping Process: Informal pre- 
application scoping meetings were held 
with State and Federal agencies in the 
fail of 1984. Significant issues which 
have already been identified include 
wetland destruction and mitigation, 
impacts to anadromous fishes and 
watershed development. A public notice 
requesting written scoping commenis 
will be published on or about April 8, 
1985. 

4. Public Meetings: The public notice 
mentioned above will also announce the 
date and location of a public scoping 
meeting. 

5. DEIS Availability: It is estimated 
that the DEIS will be available to the 
public for review and comments in the 
fall of 1985. 

AOOftESS: Questions about the proposed 
actions and DEIS can be answered by: 
Ms. Pamela Painter. U.S. Army Engineer 
District, Norfolk, 003 Front Street. 
Norfolk. Virginia 23510. (804) 441-3654- 
COM. 827-3654-FTS. 

Dated: April & 1985. 

Ronald L Hawthorne, 

Major, Corps of Engineers, Acting District 
Engineer. 

IFR Doc. 85-9197 Filed 4-16-85; 8:45 am] 
•a.UMO COOC 17164M4I 


DEPARTMENT OF EDUCATION 

Office of Postsecondary Education 

Guaranteed Student Loan Program 
and PLUS Program 

agency: Department of F.ducation. 
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ACTiOft: Notice of Speciiil Allowance for 
Quarter Ending March 31.1905. 


The Assistant Secretary fot 
Postsecondary Education announces a 
special allowance to holders of eligible 
loans made under the Guaranteed 
Student Loan Program (GSIJ’} or the 
PLUS Program. This special allowance is 
provided for under section 438 of the 
Higher Education Act of 1985 (the Act), 
as amended (20 U.S.G 1087-1). Except 
for loans subiect to section 438(b|(2](B) 
of the AcL 20 U.S.C. 1087-1|bM2)(B). for 
the quarter ending March 31.1885. the 
special allowance will be paid at the 
following rates: 



The Assistant Secretary determines 
the special allowance rate in the manner 
specified in the Act for loans at each 
applicable interest rate by making the 
following four calculations: 

(a) Step /. Determine the average bond 
equivalent rate of the 81-day Treasury 
bills auctioned during the quarter for 
which this notice applies: 

(b) Step Z Subtract from that average 
the applicable interest rate (7. a 9. IZ or 
14 percent) of loans for vrhiefa a holder is 
requesting payment: 

(c) Step 3, (1) Add 3.5 percent to the 
remainder, and 

(2) In the case of loans made before 
October 1.1961. round the sum upward 
to the nearest one^cighth of one percent: 

(d) Step 4. Divide the resulting percent 
in Step 3 (either (c)(1) or (c)(2). as 
applicable) by four. 

rOR FURTHER INFORMATION CONTACr. 
Nancy Eakiru Program SpecialisL or 
Larry Oxcndinc. Chief. Polic>' Section, 
Guaranteed Student Loan Branch. 
Division of Policy and Program 
Development Department of Education 
on (202) 245-2475. 

UHtrd: April 12.1905 


tCatalog of Federal Domestic Aaslstanoe No. 
B4-032. Guaranteed Student Loon Program 
and PLUS Program) 

Edward M. Elmendoef. 

Assistant SecnHary for PiMUecandary 
Education. 

(FR Doc 85-8254 Filed 4-18-65.8:45 am) 
auxiMQ coot aoeo-ti-oi 


DEPARTMENT OF ENERGY 

Offica of Energy Research 

Magnetic Fusion Advisory Committee; 
Open Meeting 

Pursuant to the pro\isions of the 
Federal Advioory Committee Act (Pub. 

L 92-^483. 86 Stat. 770). notice is hereby 
given of the following meeting: 

Name: Magnetic Fuaion Advisory 
Committee. 

Date and time May 0-8.1985 from MO ajn. 
to 5:00 pm. 

Lucalion: University of California at Loe 
Angles. Ackerman Student Union. 2nd Floor 
Lounge. 

Contact: Rosalie Weller. Office of Fusion 
Energy. ER-80. U.S. Oepeiiment of Energy, 
Mail Stop 0-238. Washington. D.C 20545. 
Phone: (30t)-8S3-3347. 

Purpose of the Committee; To provide 
advice to the Secretary of Energy on the 
Department's Magnetic Fusion Energy 
Program, including periodic reviews of 
elements of the program and 
recommendations of changes bastfd on 
sciontific and tecdinological advances or 
other factors; advice on long-range 
plans, priorities, and strategies to 
demonstrate the scientific and 
engineering feasibility of fusion; advice 
on recommended appropriate levels of 
funding to develop those strategies and 
to help maintain appropriate balance 
between competing elements of the 
program. 

Tentative Agenda Outline 

1. Status of International Fusion Planning— 

Clarke 

2. RepoH of MFAC Panel X Reviewing High 

Power Density Systems 
A Panel Charge and Process—Davidson. 
Cross 

B. Intfoduciion. Background and Issues— 
Linford 

C Panel. Findings 
Physics Issues—Logan 
Paromatric Studies, Reactor and 
Technology Issues—Baker 
D. Panel Recommendations—Conn 

3. MFAC Discussion and Recommendations 

4. Public Discussion 

5. MFAC Panel Reviewing Fusion System 

Stud ies—Status Report-Stacey 

6. TFTR Results and Status—Meade 

7. Initial Phase of Technicat Plmining 

Activity—Baker 

a New Charge Areas—Clarke. Davidson 
9. MFAC Discussion and Recommendations 


10. Public Discussion 

Public Participation: The meeting is 
open to the public. Written sialementit 
may be filed with the Committee eithi^r 
^fore or after the meeting. Members of 
the pubtic who wish to make oral 
statements pertaining to agenda ilemh 
should contact Rosalie Weller at the 
address or telephone number listed 
above. Requests must be received 5 
days prior to the meeting and rasonable 
provision will be made to include thr 
presentation on the agenda. The 
Chairperson of the Committee is 
empowered to conduct the meeting in s 
fashion that will facilitate the orderly 
conduct of business. 

Minutes: Available approximatelv 30 
days following the meeting. 

Ususd at Washington. D.C, on April 12 
19B5. 

|. Robert Franklin. 

Deputy Atfvaory Committee Managemrr, r 
Officer. 

|FR Doc. 9S-9242 Filed 4-18-B5. 8:45 am) 
atujNC cooe S4so-ei-«i 


Federal Energy Regulatory 
Commission 

IDodiet Nos ER84-e31-002, et st] 

Electric Rate and Corporate 
Regulation Rtings; Arizona Public 
Service Co. et al. 

Take notice that the following tllingr 
have been made with the Commission 

1. Arizona Public Service Company 

(Docket No. ERB4-6S1-002| 

April 11.1985. 

Take notice that on March 20.188^. 
Arizona Public Serv'icc Company (AP9 
submitted for fiUng a compliance report 
pursuant to the Commission's LettK' 
Order dated October 1,1984. 

APS submitted copies of the Rate 
Sheets entitled Amendment No 1. 
which are appended for inclusion in 
SCE's FERC Rate Schedule No. 120 AfS 
requests that the Rate Sheets be 
designated accordingly, and that this 
Docket be terminated with regard to tbc 
wholesale power rates for SC£. 

Comment date: April 2a 1985, in 
accordance with standard Paragraph H 
at the end of this notice. 

2. Holyoke Water Power Company. 
Holyoke Power and Electric Coinp*^-*)’ 

(Dockal No. ER84-554-an| 

April 11.1985. 

Take notice that on February' 15. 
Holyoke Water Power Company (HWn 
and Holyoke Power and Electric 
Company (HP&E) submitted for filing • 
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refund report pursuant to the 
Cummission's letter dated fanuary 29, 
1965. approving the Settlement 
Agreement between the parties. 

The enclosure to the Commission's 
letter incorrectly identified the effective 
date as June 30.1965 for HP&E's tariff 
applicable to the Town of South Hadley. 
The effective date should have been 
listed as lone 20.1985. Further. HWP 
and HPaE hereby inform the 
Commission that there will be no 
refunds to report. 

Comment date: April 28.1985. in 
accordance with Standard Paragraph H 
at the end of this notice. 

3. Kentucky Utilities Company 
(Docket No. EC85-12-0001 
April 12. 1965. 

Take notice that on April 1.1985. 
Kentucky Utilities Company (KU) 
submitted for ftling an application for 
authority pursuant to section 208 of the 
Federal Power Act. to acquire from Old 
Dominion Power Company (Old 
Dominion) certain of the latter's 
securities. 

Specifically. KU seeks to acquire from 
Old Dominion unsecured promissory 
notes of Old Dominion from time to time 
during the years 1965 and 1986 provided 
that the maximum aggregate principal 
amount of such note outstanding at any 
time shall not exceed $41750.000. 

Comment date: May 1.1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

I El Paso Electric Company 

[Docket No. ES85-36-OOOI 
April 12.1985. 

Taka notice that on April 2.1985. El 
Paso FJectric Company (Applicant) filed 
an application with the Federal Energy 
Regulatory Commission (Commission) 
seeking authority pursuant to section 
204 of the Federal Power Act to Issue up 
to 300,000 shares of Common Stock, no 
par value, pursuant to the Fmiployce 
Stock Compensation Plan and applying 
for an exemption of such issuance from 
the competitive bidding requirements of 
the Commission. 

Comment date: May 2.1985. In 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington, 
20426. in accordance with Rules 211 
•od 214 of the Commission' s Ru les of 
^aclice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
P^tests should be filed on or before the 


comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

H. Any person desiring to be heard or 
to protest this filing should file 
comments with the Federal Energy 
Regulatory Commission. 825 North 
Capitol street, NE.. Washington D.C. 
20426. on or before the comment dale. 
Comments will be considered by the 
Commission in determining the 
appropriate action to be taken. Copies of 
this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Ptumb. 

Secretary. 

|FR Doc. 85-9274 Piled 4-1(V<65; 8:43 am| 
KLUNQ cooc srir-ei-tf 


I Docket No. RP85-106-001I 

Proposed Change in FERC Gas Tariff; 
Lawrenceburg Gas Transmission Corp. 

April 12,1985. 

Take notice that on April 4.-19&5. 
Lawrenceburg Gas Transmission 
Corporation tendered for filing one (1) 
substitute gas tariff sheet to its FERC 
Gas Tariff. First Revised Volume No. 1. 
dated as issued on April 2,1985. 
proposed to become effective February 
28.1985. and identified as follows: 
Substitute Thirty-six Revised Sheet 
No. 4 

Lawrenceburg states that its 
substitute tariff sheet modifies its 
previously approved restatement of its 
base tariff rates in this docket pursuant 
to S 154.38(d)(4)(vi). because of a 
subsequent reduction in its Febniary 1, 
1965 purchased gas adjustment (PGA) 
rate that was rolled into its restated 
base rate. 

Lawrenceburg states that copies of its 
filing were served upon its jurisdictional 
customers and interested state 
commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
D.C 20426, in accordance with { 385714 
and 385.211 of the Commission's Rules 
of Practice and Procedure. All such 
petitions or protests should be filed on 
or before April 19,1985. Protests will be 
considered by the Commission in 
determining the appropriate action to be 


taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and ore available for public 
inspection. 

KrnjMlh F. Plumb, 

Secretary. 

|F*R Doc. 85-9272 Filed 4-18-85; 8:45 am| 
BHJJNQ CODE friT-OI-M 


I Docket No. GT8&-14-000] 

Northern Natural Gas Co.^ Division of 
InterNofth, Inc.; Rling 

April 12.1985 

Take Notice that on April 5,1966. 
Northern Natural Gas Company. 

Division of InterNorth, Inc. (Northern), 
tendered for filing to become a part of 
Northern Natural Gas Company's 
(Northern) F.E.R.C Gas Tariff. Third 
Revised Volume No. 1. 

Thirteenth Revised Sheet No. 96. 

This sheet reflects a revision in the 
Directory of Communities served 
concerning the Operational Zone listing 
for Interstate Power Company. 

Any person desiring to be heard or to 
protect said filing should file a petition 
to intervene or a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE.. 
Washington. D.C. 20426. in accordance 
with the Commission's Rules of Practice 
& Procedure (18 CFR) 385.211.385714). 
All such petitions or protests should be 
filed on or before April 19.1985. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a parly 
must file a petition to intervene. 

Copies of this filing arc on file with 
the Commission and are available for 
public inspection. 

Ksnneth F. Plumb, 

Secretary. 

[FR Doc. 85-9273 Filed 4-18-85; 845 am] 

•ILUMO COOf f717-«1-ll 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPP-30242; PH-FRL 2817-8) 

Janasen Pharmaceutica; Application 
To Register a Pesticide Product 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 
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summary: This notice announces receipt 
of an application to register a pesticide 
proiiuct containing an active ingredicnl 
not included in any previously 
registered product pursuant to the 
provision of section 3(c)(4) of the 
Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA). as amended. 
date: Comment by May 17.1985. 
ADDRESS: By mail submit comments 
identified by the document control 
number (OPP-302521 and the file number 
(43013-0) to: 

Information Services Section |TS-757C). 
Program Management and Support 
Division. Attn: Product Manager (PM) 
21. Office of Pesticide Programs. 
Environmental Protection Agency, 401 
M St.. SW., Washington. D.C. 20460. 

In person, bring comments to: Rm. 238 
CM«. Attn: PM 21. Registration 
Division (TS-767C). En^ronmental 
Protection Agency, 1921 Jefferson 
Davis Highway. Arlington. VA. 
Information submitted in any 
comment concering this notice may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information** 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth In 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publidy by EPA 
without prior notice to the submitter. All 
written comments will be available for 
public inspection in Rm. 236 at the 
address given above, from 8 a.m. to 4 
p.mn Monday through Friday, except 
legal holidays. 

FOR FURTHER INFORMATION CONTACT: 
l!enr>' Jacoby. PM 21. (703-557.1900), 
SUPPLEMENTARY INFORMATION: JanSSen 

PharmaceuticB. PO Box 344. Bear 
Tavern Road. Washington Crossing. N] 
08560. has submitted an application to 
EPA to register the wood prescr\'ative 
fungicide, Rodewod Technical. EPA Rle 
Symbol 43813-0. containing the active 
ingredientl-((2-(2.4didilorophenyl)-l,3- 
di 0X0 la n •2-y 1 jme thy 1 J*l//-1.2.4-triaTole 
at 85 percent, pursuant to the prmision 
of section 3(c)(4] of FIFRA. The 
application proposes that the product be 
classified for general use for formulation 
of wood preservatives only. Notice of 
receipt of this application does not 
imply a decision by the Agency on the 
application. 

Notice of approval or denial of an 
application to register a pesticide 
product will be announced in the 
Federal Register. The procedure for 
requesting data will be given in the 


Federal Register if an application is 
approved. 

Comments received %vithin the 
specified time period will be considered 
before a final decision is made: 
comments received after the time 
specified will be considered only to the 
extent possible without delaying 
processing of the application. 

Written comments filed pursuant to 
this notice, will be available in the 
Program Management and Support 
Division (PMSD) office at the address 
provided from 8 a.m. to 4 p.m.. Monday 
through Friday, except legal holidays. It 
is suggested that persons interested in 
receiving the application file, telephone 
the PMSD office (703-557-3282). to 
ensure that the file is available on the 
date of intended visit. 

(Sec. 3(c)(4) of FIFRA. as amended) 

Dated. March 29.1985. 

Douglas O. Campl, 

Dintior, RogittruUon ZJ/ris/on. Office of 
Petticide P^rams. 

(FR Doc. 85-8819 Filed 4-16-85; 8:45 am] 
WLUNO COM ssao-so-R 


(OPP-S0837; FRt-2ai6-6) 

Sodium Ruoroacotate (Compound 
1080); Receipt of Appllcetion for an 
Experimental Use Permit 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notix^e. 

summary: EPA has received an 
application from the United Slates 
Department of the Interior (USDI) Fish 
and Wildlife Service for an 
Experimental use permit (EUP). 6704- 
EUP-EI. The application proposes 
allowing the use of 0.66 pound of sodium 
fluoroacetate (Compound 1080) In single 
lethal dose baits on Kiska Island 
Alaska, to eradicate the Arctic fox in 
order to benefit the endangered Aleutian 
Canada Goose. USDI proposes to treat a 
total of 8.128 acres. Hie application also 
proposes that the permit run for 2 years 
starting in the fall of 1985. 
date: Written comments must be 
received on or before May 17.1985. 
address: Comments, in triplicate, 
should bear the docket control number 
OPP-50837 and be submitted to: 

Program Management and Support 

Division (TS-757C), Office of Pesticide 

Programs. Environmental Protection 

Agency. 401 M St SW., Washington. 

DC 20460. 

A copy of the USDI application and 
copies of any public comments filed 
regarding this notice will be made 
sv^aflable for public inspection in Rm. 


238, CM#2,1921 Jefierson Davis 
Midway. Arlington. VA 22202 fiom 8 
a.m. to 4 p.fXL. Monday through Friday, 
excluding legal holidays. 

FOR FURTHER INFORMATION CONTACT. 
William Miller. Product Manager (PM) 
18. Registration Division (TS-767C]. 
O^ice of Pesticide Programs. 
Environmental Protection Agency, Rm. 
211, CM#2,1921 Jefferson Davis 
Highway, Ariingtoit VA 22202, (703- 
557-2600). 

SUPPLEMENTARY INFORMATION: The 
USDFs experimental use permit 
application requests that EPA approve 
experimental use of Compotmd 1060 *tn 
up to 100,000 single lethal dose baits to 
control the Arctic fox. The USDI has 
requested that the EUP be granted to 
allow it to develop information relating 
to the cfficac>' of single lethal dose baiti 
(SDSs). The application proposed that 
the testing be conducted on Kiska 
Island. Aleutian Islands. Alaska. Kiska 
is about 22 miles long and 1.5. to 6.2 
miles wide and contains 69.598 acres 

The USDI contends that prior to the 
introduction of Arctic foxes by man the 
Aleutian Canada Goose (ACG) was s 
common breeding bird throughout the 
Aleutian Islands. Foxes subsequently 
eradicated the ACG on all islands 
except Buldir (these predators were not 
introducled on Buldir because the isltuid 
is very difficull to access by boat). If the 
ACG population is to recover from its 
current endangered status, its breeding 
range must be expanded beyond Buldii 
Island. The breeding range is apparrnL^ 
limited only by the presence of Arctic 
foxes on the island^ Foxes were 
eradicated on several small islands 
through a combination of trapping, 
shooting, and use of M-448. The 
logistical difiiculiies involved in 
maintaining a successful operationai 
program in the remote Aleutian lalandi 
makes the eradication of Arctic foxes oo 
any of the large islands an extremely 
difficult time^onsuming. and expensive 
task. The USD! believes that if 
expansion of the breeding population of 
the endangered ACG and its subseiiiiecl 
recovery is to be achievecL a mure 
efficient and effective method to 
eliminate Arctic foxes must be found. 

The USDI proposes a three-part 
experimental design to (1) determine tht 
acrite toxicity of sodium fluoroacctste to 
Aictic foxes, (2) develop well*acccp*cd 
and consistently lethal Compound 1088* 
treated SDBs. and (3) determine the 
feasibility of using 1000 treated SDBssf 
the primary tool for eradicating Arctic 
foxes on the Aieutian Islands Unit. 
Alaska Maritime Nationiil Wildlifi 
Refuge (AMNW^R). 
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If upon completion of this study 
L sitive effects outweigh the negative. 
pUSDI intends to pursue a section 3 
^flration of this speciHc use. 

Because of the regulatory history of 
npound 1060. the Agency has 
hemmed that this application may be 
fregionaf or national significanc e. 

efore, in accordance with 40 CFR 
n.ll(a), the Agency is soliciting public 
oinmenis on this request by the USDl 
ran experimental use permit for SDBs 
ntaining Compound 1060. 

Dited; April S. 1985. 
iobtrl V. Brown, 

Diractor, RegiaUation Division, Office 
ihsticide Programs. 

I Doc 85-6203 Filed 4-16-65; 6:45 ajnl 
»coos iMO-ao-M 


07; FRL-2ai6-6| 

artsin Companitt, Pesticide 
tolerance Petitions; Monsanto Co. et 


ncy; Environmental Protection 
pncy (EPA).. 

n: Notice. _ 

sary; EPA has received pesticide, 
d/feed additive petitions relating to 
(establishment of tolerances for 
rtain pesticide chemicals in or on 
din rigricultural commodities. 

SESS: By mail, submit comments 
btifiod by the document control 
abcr (PF-40!^ and the petition 
nber, attention Product Manager 
M*25]. at the following address: 
fcnr.aiion Services Section fTS-757C). 

[ Fh)gram .Management and Support 
t Division, Office of Pcstidde Programs, 
Environmental Protection Agency. 401 
iMSt., SW., Washington. D.C 2046a 
FPman, bring comments to: 
plnformatiotl Services Section fTS- 
I757C). Environmental Protection 
ncy. Rm. 238. CM«2,1921 
llenerson Davis Highway, Arlington. 

IVA 22202. 

[Wormation submitted as a comment 
<rning this notice may be claimed 
^didential by marking any part or all 
f4al information as ^'Confidential 
^ness Information" (CBI). 

^nr.ation so marked will not be 
«ed except in accordance with 
^durcg set forth in 40 CFR Part 2. A 
rr'l* of the comment that does not 
CBI must be submitted for 
^ion In the public record. 

not marked confidential 
? be disclosed publicly by EPA 
pout prior notice. All written 
nenlg filed in response to this 
^ will be available for public 
in the Information Services 


Section office at the address given 
above, from 6 sjn. to 4 p.m., Monday 
through Friday, except legal holidayrs. 

FOR FURTHER IHFORMATION COMTACT: 

By mail: Robert Taylor. (PM-25), 
Registration Division (TS-787C). 
Environmental Protection Agency. 
Office of Pesticide Programs. 401 M 
St.. SW.. Washington. D.C. 20460. 
Office location and telephone number 
Rm. 245. CM#2.1921 jefferson Davis 
Hwy., Arlington. VA 22202. (703-557- 
1800). 

SUPPLEMENTARY INFORMATION: EPA has 
received pesticide (PP). food/feed 
additive petitions (FAP) relating to the 
establishment of tolerances for certain 
pesticide chemicals in or on certain 
agricultural commodities. 

Initial Filings 

1. PP 5F3157 and FAP 5H5446. 
Monsanto Co.. 110117th St, NW, 
Washington, D.C. 20036. Proposes to 
amend 40 CFR ia0.364[a) (raw 
agricultural commodities] and 21 CFR 
561.253 (feed additive) by establishing 
tolerances for the combined residues of 
the herbicide gl^hosate (Af- 
(pho8phonomethy])glycine and its 
metaMite aminomethylphosphonic add 
resulting from application of the 
isopropylamine salt of glyphosate in or 
on the following comm^ities: 


Pamon K> 

CSRsftocM 

ConwKxtiMA 

X. 

IPPm) 

Pe5f3157_ 

40 CFR too 3S4 . 

_ 

10 



PatnSHM 

25 

FAPSHSMS . 

21 CFR 56^2S9^ 

FMnulMi. 

so 


The proposed analytical method for 
determining residues Is high pressure 
liquid chromatography (HPLC) with a 
flourescence detector. 

2. PP5F3170. Monsanto Co. Proposes 
to amend 40 CFR 18a364(b) by revising 
the tolerance expression to read: 

Tolereaces are established for the 
combined residues of glyphosate (N> 
(phosphonomethyllglycine) and its metabolite 
aminomethylphosphonic add resulting from 
application of glyphosate isopropylamine salt 
for herbiddal and plant growth regulator 
purposes or the sodium sasqui salt for growth 
regulator purposes in or on the following raw 
agricultural commodities: 

The tolerance levels for the 
commodities listed therein remain the 
same. 

3. PPSF3JS6. El. du Pont de Nemours 
A Co.. Agricultural Chemical Division. 
Barley Mill Plaza, Wilmington, DE 19898. 
Proposes lo amend 40 CFR Part 180 by 
establishing tolerances for residues of 
the herbicide DPX-FB025 (ethyl 2 |[[[(4- 


chloro-6-methoxypyrimidin-2-yl)aminol- 
carbonyl]amino]8ulfonyi]benzonate) in 
or on soybeans at 0.05 ppm. The 
proposed analytical method for 
determining residues is HPLC using a 
photo-conducting detector. 

4. PP 5f3J8S. Chevron Chemical Co., 
540 Hensley St.. Richmond. CA 94804. 
Proposes to amend 40 CFR 160.205 by 
establishing tolerances for the residues 
of the herbicide paraquat (1.1-dimethyl* 
4.4'*bipyridinium-ion) derived from 
application of either the bi8(methyl 
sulfate) or the dichloride salt (both 
calculated as the cation) in or on rice 
grain and straw at 0.05 ppm. The 
proposed analytical method for 
determining residues is freeing of the 
paraquat cation with ammonium 
chloride, reduction by sodium dilhionite 
and determination by 
spectrophotometry. 

5. FAP 5113456, Doe Chemical, USA. 
P.O. Box 1706, Mulland, Ml. 48640. 
Proposes to amend 21 CFR 193.350 by 
establishing a regulation permitting 
residues of the herbicide picloram (4- 
amino-3.5.6-trichloropicolinic acid in or 
on the palm oil at 0.05 ppm. 

6. PP5F3192, Rhone-Poulenc Inc., 125 
Black Horse Lane. Monmouth junction. 
N) 08852. Proposes to amend 40 CFR 
Part 180 by establishing tolerances for 
the residues of the herbicide bromoxynil 
(3.5-dibromo-4-hydroxybenzonitrile) 
resulting from application of its octanoic 
acid ester in or on the raw agricultural 
commodities, sweet com and sweet com 
forage, at 0.1 ppm. The proposed 
analytical method of determining 
residues is gas liquid chromatography. 

7. PP5F319S, Burst AgriTech. 6871, W. 
63rd St.. Suite 304. Overland Park. KS 
66202. Proposes to amend 40 CFR 
18ai042 by establishing an exemption 
from the requirement of tolerance for the 
residues of the plant growth regulator 
aqueous extract of seaweed meal 
derived from Laminaria digitata. 
Laminaria hyperborea, Fucus serratus, 
Ascophyllum nodosum in or on the 
commo^lies alfalfa, barley, beets, 
endive, escarole, grape fruit limes, peas, 
pecans, popcorn, pumpkin, small grains, 
sugarcane, sweet com, and Uunips. 

8. PP5F321X Platte Chemical Co.. P.O. 
Box 667, Creely, CO 60632. Proposes to 
amend 40 CF*R Part 180 by establishing 
an exemption from the requirement of a 
tolerance on all crops for the plant 
growth regulator cytokinin derived from 
cactus. 

(Sec. 408(dH2) 68 Stal. 512. (21 U.SC 
346a(d)(2)). 4(»(cKl). 72 StaL 1788 (21 U.S,C 
348(c)(1))) 
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Dated: April 5.1985. 

Robert V, Brown. 

Deputy Director^ Registrattan Dniston, Office 
of Pesticide Programs. 

|FR Doc. 85-9062 Filed 4-18-85; 8:45 am| 

BfUJNO coot MiO-SO-il 


FEDERAL COMMUNICATIONS 
COMMISSION 

Applications for Consolidated Hearing 

1. The Commission has before it the 
following mutually exclusive 
applications for a new FM station: 


Appicani, offy arKSSww 

File No 

MM 

OocMt 

No 

A Bioplwn Q McOowon 
dbo. McGoo^ Brood' 
caaOiV Mary EsOwr. FL 

BFH-83M26AO 

•6-96 

B Dorowy C. Parwp§|ion 
and WiMm 3. 
ion. Jr dOo. Goldon 
Sonde Broadraanng. 

Mary Eatfwr. FL 

BPH-aSOTOAF . 


C Retiord A. Humphrey «| 
oL. Obs Mary Eoihar 
Broodcoeling Company. 
Mary EMhor. FC 

ePH^;»AG 


0. AAM N Freer Mary 

BPH-g31026AJ 


Eedwr, FL. 

• 


E H Ffonch Brown. Mory 
Etcher. FL 

BFH-«31(»7Ai 


F. Breeze Broedcasbng 
Company, LM a Umood 
Pwtrwrehfp; Mary Cethor. 
FL 

BFM^1<»7AK_^ 


a Horry A ShaOar. Mary 
EtOier. FL 

BPH-a31(»7AO,._- 


H Mary Eethor BroadcafF 
eig. me Mary Etihir. FL 

ePH-a3io?SAP _ 


1 Mary Eefher Commoilca- 
hona me. Mary Eelhar. 
FL 

BFH-S31B26AO_ 


J Monon F WOMr el ol. i 
dba ChBV ConemeecO' : 

1 BPH-631028AS ... 


tone, Mary Ceowr. FL 1 

1 

! 


K RMw Broedooetmo 
Comporry. Lid. a Umood 
Porfinarvap; Mary Eethor. 
FI 

1 BPH-g3102tAT 


L LuLu Tero Commweca 
hono, me, Mery Eolher. 
FL 

BPH>6S10»AW . 


M Qey E- Hoiedey; Mery 
EtWer. FL 

BPH-63103AX-- 



2. Pursuant to section 309(e] of the 
Communications Act of 1934. as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon issues 
whose hearings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety in a sample standardized 
Mearing Designation Order (HDO) 
which can be found at 48 FR 22428. May 
18.1983. The issue headings shown 
below correspond to issue headings 
contained in the referenced sample 
HDO. The letter shown before each 
applicant's name, above, is used below 
to signify whether the issue in question 
applies to'that particular applicant. 


/ssae Heading and Applicant(s) 

1. Air Hazard. A. B. D. E. H. I. K. L 

2. Ultimate. All 

3. Comparative. All 

3. If there is any non-standardized 
issuefs) in this proceeding, the full text 
of the issue and the app)icdnt(s) to 
which it applies are set forth in an 
Appendix to this Notice. A copy of the 
complete HDO in this proceeding may 
be obtained by written or telephone 
request, from the Mass Media Bureau's 
Contact Representative, Room 242.1919 
M Street. NV\^, W^ashington. D.C. 20554. 
Telephone (202J 632-6334. 

W. Ian Gay. 

Assistant Chief, Audio Services Division 
Moss Media Bureau, 

|FR Doc 85-9253 Filed 4-18-85: 8 45 am] 
MUJNO COOe §717-01-11 


Hearing Designation Order 

Adopted: March 29.1985. 

Released: April 11.1985. 

By the Chief, Video Services Division: 

In re Applications of Holiday Group. 
Limited. Venice Broadcasting 
Corporation,' Santa Rosa Broadcasting. 
Inc., Venice Communications Limited 
Partnership. Channel 62 of Venice 
Limited Partnership. Todd Broadcasting 
Corporation. Pauline Ziotolow and 
Associates. Ltd., for construction permit 
for new television station Venice. FL, 
MM Docket No. 85-99; File No. BPCT- 
840507KF; File No. BPCT-840920KF; File 
No. BPCT-640921KV: File No, BPCT- 
840921KW: File No. BPCT-840921KX: 
File No. BPCT-649021KY; File No. 
BPCT-840921LD (Application 
Dismissed). 

1. The Commission, by the Chief, 
Video Services Division, acting pursuant 
to delegated authority, has before it: (a) 
The above-captioned mutually exclusive 
applications for authority to construct a 
new commercial television station on 
Channel 62, Venice, Florida: (b) a 
petition to deny filed by Venice 
Communications Limited Partnership: 
and (c) related pleadings.’ 


’ Venice Bro«dce»Hng Corporatioa fUed an 
•mendmen! on Deotmlwr 21.1984 eflef the *‘B" cul* 
off dete. Since the ecnendment wm r«<|uired by 
118S of the Rules In order to maintain the accuracy 
and coraplelenett of the application, the 
amendment wilt bt accepted for ) 1.65 ptirpooes 
only. 

^Chennel 62 of Venice filed iu application on 
September 21.1984. {the dale for oonpeting 
ippltcationa). with a facsimile filature. The 
orisiiuil signature page was sut»se<|u«ntly filed as an 
emsndmenl on October 2a 19B4 It is seliled 
Commitaion policy that ameliorative amendments 
may be filed after the "cut^fF date so long as the 
application was aubtlantially complete when 
ongmally fUed and the omeAdment is not the type 
which would require the assignment of a new file 


2. On November 14.1984. V'enice 
Communications Limited Partnership. 
(Venice Communications), an applicani 
for Channel 62. Venice, Florida. Bled a 
petition to deny Pauline Ziotolow and 
Associates. Ltd's competing applicalioii| 
The petitioner alleges that the 
application is patently defective and 
should not have been accepted for riliQ|,| 
on the grounds that- (a) The applicant 
failed to submit a seven-and-one-half 
minute map of its proposed antenna 
location; and (b) the applicant specified 
five different sets or coordinates for the 
antenna site. 

3. Ziotolow filed its opposition to the 
petition to deny on November 27,1961. 
Attached to Zlotolow's opposition was 
an affidavit executed by its technic .il 
consultant in which the consultant 
states that the technical matters raised 
in the petition resulted from omissions 
and errors made by his staff during a 
period when he was unable to prepare 
or adequately supervise the prcparaUoij 
of the final technical documents due to 
an illness. After reviewing the 
application and pleadings in this matte 
we do not believe that lUotolow's 
application was substantially complfie 
on the "cut-off* dale. The coordinates 
given for the transmitter site are used If | 
determine whether the proposed site 
meets spacing requirements to other 
television authorizations, applications 
and pending rulemaking proceedings, 
assure air safety, and to assure that thi f 
proposed operation will not affect otb<r| 
radio services. Thus, correct coordinah 
are an essential part of the processingc 
an application. VVe recognize that 
occasional errors can occur in setting 
out the coordinates, but we can often 
understand the correct coordinates by 
looking at other information in the 
application. In this case, however, the 
coordinates given by Ziotolow are 
inconsistent throughout, the map of the j 
antenna site was missing when filed. T 
material given to the FAA is also 
inconsistent and there is no other map | 
or explanation found within the 
application, as initially filed, to pro>idej 
any assurance as to which of the nuuqf [ 
sites was intended. Thus, the 
application lacked essential infor:7iutkN|| 
could not be processed, and was 
therefore not substantially complete I 
when filed. Amendments submitted 1 
after the cut-off dale are permissible tt*| 
some cases to correct errors and 
omissions of applications that are 


number under | 7X3572(bKl|, See, 

Goithenhurg fnc,, 60 FCC 2d 537 (1978) Since 
Channel 62 of Venice eppbeation wai cocnplete § 
all rrtpecto, except for an original rignalure 
on the “cut-ofT dale, the Oaober 29.1984 
amefxlmrnt wtll be acxepfed for Hling 
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iQbstantially complete when filed, but 
irnendments filed after the cut-off date 
to establish substantial completeness 
cannot be acepeted. To hold otherwise 
would mean that no firm cut-off date 
exists. See» Advance, lnc>, 88 FCC 2d 100 
(1981), recon. denied, 89 FCC 2d 177 
(1982). Accordingly, the application must 
be dismissed. 

4. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
each applicant indicate that there would 
be a MgniRcant difference in the size of 
the area and population which would be 
aened by each. Consequently, the areas 
and populations which would be within 
die pre^cted 64 dDu (Grade B) contour, 
together with the availability of other 
lel^'ision service of Grade B or greater 
intensity, will be considered under the 
standard comparative issue, for the 
purpose of determining whether a 
comparative preference should accrue to 
any of the applicants. 

5. The Commission is not in receipt of 
a determination from the Federal 
Aviation Administration that the tower 
height and location proposed by each 
oplicant would not constitute a hazard 
loair navigation. Accordingly, an issue 
regarding this matter will specified. 

In the^nding rulemaking 
I proceeding in RM-4861, the Commission 
proposed to allocate channel 66 to 
Bradenton. Florida. If that proposal is 
ladopted. the transmitter sites now 
[proposed by floliday Group limited 
HHoliday) and Santa Rosa Broadcasting. 
Ibc. (Santa Rosa) would be 19 miles and 
[Smiles, respectively, from the reference 
Ipoint of channel 66 in Bradenton. 

Iwbereas $ 73.610 of the Commission's 
iBules would require a minimum 
lirparation of 20 miles. Holiday and 
l&nta Rosa would, therefore, be 1 and 11 
Wes, respectively, short-spaced. An 
would then be required to 
permine whether circumstances exist 
pfcich would warrant a waiver of the 
In assessing thosd'circumstances, 
iw presiding Administrative Law Judge 
lytld consider the fact that the other 
P^icants have specified sites which 
P^ld comply with the separation 
pi^irements. Accordingly, a contingent 
will be specified with respect to 
of these proposals. Delaware 
Television, Lid., mimeo number 
PW. released .Vlay 11,1984 (Channel 48, 
P^logton, New Jersey). 

^•Venice Communications* proposed 
is to be located 1.87 miles from 
directional array of AM Station 
Venice. Florida. Because of the 
of the proposed tower to 
P^fR. grant of a construction permit 
PVenice Communications will be 
B^ditiuned to ensure that WAMR's 


radiation pattern is not adversely 
affected by the construction of the 
proposed station. 

8. Section 73.685(f) of the 
Commission's Rules requires an 
applicant proposing to use a directional 
antenna to include a tabulation of 
relative field pattern, oriented so that 0* 
corresponds to True North and 
tabulated at least every 10* plus any 
minima or maxima. Channel 62 of 
Venice Limited Partnership has not 
supplied this data. Accordingly, the 
applicant will be required to submit an 
amendment with the appropriate 
information to the presiding 
Administrative Law Judge and a copy 
each to the Chief, Television Branch, 
and Chief, Hearing Branch. Mass Media 
Bureau, within 20 days after this Order 
is released. 

9. Section II. Item S(a). FCC Form 301. 
requires that Table 1 be completed with 
respect to all parties to the application. 
Further, S 73.3514(a) of the 
Commission's Rules requires applicants 
to provide all Information called for by 
FCC forms, unless the information is 
inapplicable. However, in Attribution of 
Ownership Interests, 55 R.R. 2d 1464 
(1984). the Commission stated that, 
henceforth, limited partnership interests 
were not attributable for the purpose of 
the multiple ownership rules, if the 
applicant certiBes that the limited 
partnership agreement conforms in all 
relevant respects to the Uniform Limited 
Partnership Act (ULPA) and "if the 
limited partner is not involved in any 
material respect in the business or 
operation of the station." Id. at 1485. 
Further, the Commission directed that 
Form 301, among others, be amended to 
conform to the new attribution 
standards. Id. at 1493. Although changes 
in the form have not yet been mode, 
there is now no need to provide 
information as to the Limited partners if 
an applicant can submit the necessary 
certification. If the certification is not 
appropriate, of course, the limited 
partners would be considered to have 
attributable interests, and the necessary 
information as to them would have to be 
filed as an amendment. Further, the 
Commission retained the cross-interest 
policy as to other attributable media 
interests in the same area. Id. at 1490. 
Channel 62 Limited Partnership has 
certified that its limited partnership 
agreement conforms in all respects to 
the ULPA. It has further certiHed that 
the limited partner has no other media 
interest subject to the cross-interest 
policy. However, the applicant did not 
certify that the limited partner is not 
involved in any material respect in the 
operation of the station. Accordingly, 
Channel 62 of Venice Limited will be 
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required to submit a statement with 
respect to its limited partner's 
involvement in the business or operation 
of the station. 

11. Except as indicated by the issues 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since these applications arc 
mutually exclusive, the Commission is 
unable to make the statutory finding 
that their grant would serve the public 
interest, convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consolidated 
proceeding on the issues specified 
below. 

12. Accordingly, it is ordered, that 
pursuant to section 309(6) of the 
Communications Act of 1934, as 
amended, the applications are 
designated for hearing in a consolidated 
proceeding, to be held before an 
Administrative l.aw Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

1. To determine with respect to each 
of the applicants, whether there is a 
reasonable possibility that the tower 
height and location proposed by each 
would constitute a hazard to air 
navigation. 

2. In the event that the Commission 
adopts the pending rule making proposal 
in RM-4861 and allocates channel 66 to 
Bradenton. Florida, to determine 
whether the application of Holiday 
Croup limited and the application of 
Santa Rosa Broadcasting, Inc., would be 
consistent with i 73.610 of the 
Commission's Rules and. if not, whether 
circumstances exist which would 
warrant a waiver of the rule. 

3. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

4. To determine, in light of the 
eridence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted, 

13. It is further ordered, that. Channel 
62 of Venice Limited Partnership, shall 
amend its application to furnish the 
information required by Paragraph 9 of 
this Order, within 20 days after this 
Order is released. 

14. It is further ordered that, Channel 
62 of Venice Limited Partnership shall 
submit an amendment providing the 
information required by § 73.685(0 of the 
Conimission's Rules, to the presiding 
Administrative Law Judge and a copy 
each to the Chief. Television Branch, 
and Chief, Hearing Branch, Mass Media 
Bureau, within 20 days after this Order 
is released. 

15. It is further ordered, that in the 
event of a grant of the application of 
Venice Communications Limited 
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Partnership, the construction permit 
shall be conditioned at follows: 

Prior to conulruction of the tower 
Authorized herein, pertnillee shall notify AM 
Sutton WAM^ Venice. Florida, so that. If 
necessary, the AM etatton may determine 
operating power by the indirect method and 
recpiest temporary authcrrity from the 
Commission 4n Washington. O.C. to ofMvrate 
with poimmetcrs at variance in order to 
maintain mooitonng point held strengths 
within authonzed limits. Permittee shall be 
responsible for the inslallalion and conlmucd 
mainlfmaiice of detuning apparatus neces sary 
to prevent adverse effects upon the radiation 
pattern of the AM sUtion. Both prior to 
construction of the tower and subsequent to 
the installaiion of all appurtenances thereon, 
a partial proof of performance, as defined by 
173.154|a) of the Commission's Rules, shall 
be conducted to establish that the AM array 
has not been advemely affected and. prior to 
or simultaneous with the filing of the 
application for license to cover this permit 
the foauits submitted to the Coaunission. 

10. It 18 further ordered, that the 
amendment filed by Channel 62 of 
Venice on October 29.1984. is accepted 
for filing. 

17. It is further ordered, that the 
Petition to Deny filed by Venice 
Co mmuni cations Limited Partnership is 
granted, and the application filed by 
Pauline Zlotolow and Associates. Ltd. is 
dismissed. 

18. It is further ordered, that the 
petition for leave to amend filed by 
Venice Broadcasting Corporation on 
December 21.1984, is hei^y granted 
and the amendment filed on the same 
dote Is hereby accepted for filing for 1.65 
purposes only. 

19. It is further ordered, that the 
Federal Aviation Administration is 
made a party respondent to this 
proceeding with respect to issue 1. 

20. It is further or^red. that to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 

i l.221(c} of the Commission’s Rules, in 
person or by attorney, within 20 da3ni of 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hearing 
and present evidence on the issues 
•pecked in this Order. 

21. It is further ordered, that the 
applicants herein shall, pursuant to 
section 311(a)(Z) of the Communications 
Act of 1934. as amended, and { 73.3594 
of the Commission’s Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
shall advise the Commission of the 
publication of such notice as required by 
S 73.3594(g) of the Rules. 


Federal Cornmunicatifnit Commissioct 
Roy ). Slewart 

Chief, Video Services Division, Mass Media 
Bureau, 

\Vn Doc. 85--9251 Filed 4-10-85: a^45 am| 
SXJLMO coot S717.ei-« ^ _ 

Hearing Designation Order 

Adopted: March 29.1966. 

Released: April 11.1966. 

By the Chief. Video Servicet Diviaion: 

In rc Applications of Wise County 
Messenger. Inc., Karen L Hicks. 

Chavela Broadcasting. Inc.» for 
construction permit Decatur. Texas. MM 
Docket No. 85-100: File No. BPCT- 
841026KE: Fdc No. BPCT-BSOIOTKG: File 
No. BPCT-850108KK. 

1. The Commissioa by the Chief. 
Video Services Division, acting pursuant 
to delegated authority, has before it the 
above-captioned mutually exclusive 
applications for a new commercial 
television station to operate on Channel 
29. Decatur. Texas.' 

2. The effective radiated visual power, 
antenna height above average terrain 
and other technical data submitted by 
the applicants indicate that there would 
be a significant difference in the size of 
the area and population that each 
proposes to serve. Consequently, the 
areas and populations which would be 
within the predicted 64 dBu (Grade B) 
contour, together with the availability of 
other television service of Grade B or 
greater intensity, will be considered 
under the standard comparative issue, 
for the purpose of determining whether 
a coropiarative preference should accrue 
to any of the applicants. 

3. No determination has been reached 
that the tower height and location 
proposed by each of the applicants 
would not constitute a hazard to air 
navigation. Accordingly, an issue 
regarding this matter will be sp^ified. 

4 . Karen L Hicks did not certify her 
financial qualifications, but she 
indicated that certification would be 
forthcominfi. Ms. Hicks will be given 20 
days from the release dale of this Order 
to review her financial proposal in light 
of Commission requirements, to make 
any changes that may be necessary* 
and. if appropriate, to submit a 
certification to the Administrative Law 


*Chcv«ta BroodcaitlQs. loc. flat «m lU 
applicatloa that Mr. RaiU Tapia, its Prwide n t wiU 
divatl caftaio broadcast inimatt wkhta a prHod to 
be apedfied by tbe CommiaaioQ. if such ■ 
dlvtaltiuTV **tf dectfiofiatty lignificaiiL* All 
broadcaat iiMwett are d^skmaily alsni0cant in 

the exunparaUee praoma. The dadaioa to diecaL 
anti) the eod of the period when aoMndjoenii fsao 
be made ae a mailer of right, le for the applicant to 
make, not the Coaunliaion. The eppbeant did not 
make ao eiection in thie caee, end It cannol now 
upgrade He oooipamUve poitiim 


fudge in the manner called for in sectioi 
ilL FCC Form 301. as to her financial 
qualifications, if Ms. Hicks cannot make 
the required certification, she shall so 
advise the Administrative Law Judge 
who shall then specify an appropriate 
issue. Minority Broadcasters of East St 
Louis, /nc.. BC Docket No. 82-378 
(released July 15.1982). 

5. Fjccept as indicated by the lasuet 
specified below, the applicants are 
qualified to construct and operate as 
proposed. Since the applications are 
mutually exclusive, the Commission Is 
unable to make the statutory fItidinK 
that their grant would serve the public 
Interest convenience, and necessity. 
Therefore, the applications must be 
designated for hearing in a consoUdalsd 
proceeding on the issues specified 
below. 

6. Accordingly, it is ordered, that 
pursuant to section 309(e) of the 
Communicalions Act of 1934. as 
amended, the applications are 
designated for hearing In a consolidated 
proceeding, to be held before an 
Administrative Law Judge at a time and 
place to be specified in a subsequent 
Order, upon the following issues: 

1. To determine, with respect to each 
of the applicants, whether thfbtower 
height and location proposed by each 
would constitute a hazard to air 
navigation. 

2. To determine which of the 
proposals would, on a comparative 
basis, best serve the public interest. 

3. To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, which of the 
applications should be granted. 

7. It is further ordered, that the 
Federal Aviation Administration U 
made a parly respondent with respect te 
issue 1. 

8. It is further ordered* that Karen L 
Hicks shall, within 20 days after this 
order is released, submit a financial 
certification in the form required by 
section 111. FCC Form 301. or advUe tki | 
Administrative Law Judge that the 
certification cannol be made, as maybe 
appropriate. 

9. It is further ordered, thal to avail 
themselves of the opportunity to be 
heard, the applicants and the party 
respondent herein shall, pursuant to 

i 1.221(c) of the Commission’s RuJes^ 
person or by attorney, within 20 
the mailing of this Order, file with the 
Commission, in triplicate, a written 
appearance stating an intention to 
appear on the date fixed for the hesfifll 
and present evidence on the issues 
specified in this order. 

10. It is further ordered, that the 
applicants herein shall, pursuant to 
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Kction 311(a)(2) of the Communications 
Act of 1934. as amended, and § 73^594 
of the Commission*a Rules, give notice 
of the hearing within the time and in the 
manner prescribed in such Rule, and 
diall ad^se the Commission of the 
pohlication of such notice as required by 
1 73 3594(g) of the Rules. 

Mrnil Communicatiems Commission. 
ftej |. Stewart. 

Qiief. Vrdffo Sen'/ces Division, Muss Media 
Banou. 

(FR Doc 8S-0252 Filed 4-16-65:6:45 am| 
niiNQ cooe orir-oMi 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

Agency Infomnatlon Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
; Office of Management and Budget the 
bllowing information collection 
'l package for clearance in accordance 
t with the Paperwork Reduction Act (44 
US.C. Chapter 35). 

Type: Extension of 3067-0028. 

Tlllt; Application for Loon Cancellation. 
Abstract: The form was developed for use 
L W ixftt govemmants in conjunction with the 
I ficcDonunity Disaster Loan Program (Section 
1 Pub. L 93»286). The form was utilized to 
I fiqueit cancellation of a Community Disaster 
r UiA in Accordance with the provisions of the 
I Inrond regulationi pertaining to Community 
I Oatiter Loan#. 

I of Respondents: Stale or Local 
|Co¥emmenla. 

I Number of Respondents: 5, 

I Burden Hours: 39 

I Copies of the above information 
loollection request and supporting 
I documentation can be obtained by 
I calling or writing the FEMA Clearance 
I Officer. Linda Shiley. (202) 287-9906 500 
1C. Street, SW., Washington, D.C 20472. 

I Comments should be directed to Mike 
l^instein. Desk Officer for FEMA. 
lOffice of Laboratories and Regulatory 
l^airs. 0MB. Rm. 3235, New Executive 
fOffice Building, Washington. D.C. 20503. 

I Oited April 10.1985. 

Pjdter A Girstantas, 

Adminjstfative Support. 

I^Ooc. 85-0183 Filed 4-16-85; 8:45 am| 
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Agency Information Collection 
Submitted to the Office of 
Management and Budget lor 
Clearance 

The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C Chapter 35). 

Ty'pe: Extension of 3067-0034. 

Title: Application for Community Disaster 
Loan. 

Abstract: The Community Disaster Loan 
Program an aspect of the Disaster Relief Act 
of 1974. Pub. L 93-288. offers loans to 
disaster affected local governments with the 
possibility that all or part of the loan could be 
cancelled. Basic Authorities are contained in 
section 414. PL 93-288 and Federal Regulation 
44 CFR 205 subpart F. 

Type of Respondents: State or Local 
Governments. 

Number of Respondents: 5. 

Durden Hours: 30. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Unda Shiley. (202) 287-9906, 500 
C Street, SW., Washington. D.C. 20472. 

Comments should be directed to Mike 
Weinstein, Desk Officer for FEMA 
Office of Information and Regulatory 
Affairs, OMB, Rm. 3235, New Executive 
Office Building. Washington. D.C. 20503. 

Dated: April 19 1965. 

Walter A. Girstantas. 

Director, .Administrative Support 
|FR Doc. 85-9184 Filed 4-16-85: 8:45 am) 
MUJMO coot sns^t-M 


FEDERAL HOME LOAN DANK BOARD 

Federal Savings and Loan Advisory 
Council; Pub8c Meeting 

Correction 

FR Doc. 85-9052 which announced a 
meeting on April 25.1985. of the Federal 
Savings and Loan Advisory Council was 
published in the issue of Monday, April 
15.1985, on page 14791 in the section of 
the issue reserved for Sunshine Act 
meetings. It should have been published 
in the Notices section of the issue. 

MUJ*IQ OOOC 


FEDERAL MARITIME COMMISSION 
[Docket No. SS-11] 

Armada Great Lakes/East Africa 
Service, Ltd. and Great Lakes 
Transcaribbean Une; Order of 
Investigation and Hearing 

Armada Great Lakes/East Africa 
Service Ltd. (Armada/East Africa) and 
Great Lakes Transcaribbean Line 
(GLTL) are common carriers in United 
States foreign commerce. 

The above named carriers appear to 
have been implementing a joint service 
agreement Continuously from 1981 until 
October 20.1984, despite its being 
unapproved and not legally effective. 
The Joint service operates under the 
name Armada/GLTL East Africa 
Service (Armada/GLTL Line). In early 
1983 this came to the attention of the 
Commission and the agreement parties 
were informed that their agreement v.*as 
subject to the filing and approval 
requirements of section 15. Shipping Act. 
1916, 46 U.S.C. 614, which was then in 
effect. Although Annada/F.a8t Africa 
and GLTL immediately filed an 
agreemenL they continued to implement 
their agreement without benefit of 
Commission approval. In order to 
resolve doubts which had been raised 
by the parties concerning Commission 
jurisdiction over the agreement (No. 
1(M64), Docket No. 83-39. Armada/CLTL 
East Africa Service (Agreement No. 
10464) was instituted on September 9. 
1983. The sole issue in that proceeding 
was whether the Commission had 
jurisdiction over the agreement referred 
to above. On November 23.1983, after 
full participation by the agreement 
parties, the Administrative Law Judge 
serv'ed his Initial Decision, finding 
jurisdiction. There were no exceptions 
filed and the decision became 
administratively final on January 5.1984. 
Although the parties initiated 
discussions with Commission staff 
regarding the approval of their 
agreement, they nevertheless continued 
its implementation. This continued 
despite warnings from Commission staff 
that to do so was unlawful and at the 
parties* peril. On April 12.1984, the 
parties filed an amended agreement 
which, like the original version, was 
protested. On June 13.1984, the 
Commission returned the agreement to 
the parties as unapprovable, noting that 
it had not been processed to completion 
prior to the effective date of the 
Shipping Act. 1984. Armada/East Africa 
and GLTL subsequently filed an 
amended agreement on September 5, 
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1984. which was designalcd No. 207- 
010640 and became effeclivc on October 
20.1984. 

Because the parties continually 
implemented Iheir Joint service 
asreement during the time outlined 
a^ve despite its being unapproved and 
not legally effective, the Commission's 
Bureau of Hearing Counsel, after 
consultation with the Commission, 
asserted a claim for civil penalties 
against both. At no point has either 
party denied Implementing the 
agreement or that such implementation 
constitutes a violation. Because a 
satisfactory compromise of the subject 
cioims could not be reached, the 
Commission has deculed to Institute this 
proceeding to determine and assess the 
appropriate penalty for the violations 
referred to above. 

'fherefore, it is ordered That, pursuant 
to section 22 of the Shipping Act 1916 
(46 U.S.C. app. 831) and section 11 of the 
Shipping Act of 1984 (48 U.S.C app. 
1710). a formal investigation and hearing 
is instituted to determine: 

1 . Whether Armada Great Lakes/East 
Africa ^r\ice. Ltd. and Great Lakes 
Transcaribbean Line \iolated section 15. 
Shipping Act. 1916 (46 U.S.C. app. 814) 
and section 10 of the Shipping. Act of 
1984 (46 U.S.C. app. 1709) by 
implementing Agreement No. 207-010640 
prior to Its lawful effective date *: 

2. Whether, in the event that Armada 
Great Lakes/East Africa Service Ltd. 
and/or Great Lakes Transcaribbean 
l.ine are found to have violated section 
15. Shipping Act. 1916 and/or section 10 
of th^ Shipping Act of 1984. either or 
both should be assessed penalties and. 
if so. the appropriate level of penalty: 

It is further ordered That Armada 
Great Lakes/East Africa Service Ltd. 
and Great Lakes Transcaribbean Line 
be named Respondents in this 
proceeding: 

It is further ordered That a public 
hearing be held in this proceeding and 
that the matter be assigned for hearing 
and decision by an Administrative Law 
ludgc of the Commission’s Office of 
Administrative Law fudges at a dale 
and place to be hereafter determined by 
the Presiding Administrative Law Judge. 
The hearing shall include oral testimony 
and cross-examination in the discretion 
of the Presiding Administrative Law 
judge only upon a proper sbow^ing that 
there are genuine issues of material fact 
that cannot be resolved on the basis of 
sworn statements, affidavits, 
depositions, or other documents, or that 
the nature of the matters in issue is such 
that an oral hearing and tnoss- 

• Appimdtx A It • ptrtitl list of trfvifTtisemtffits 
b> which the gtrliM bold out to perform common 
ciirriMgt through thtir ioint tervict. 


examination arc necessary for the 
development of an adequate record; 

It is further ordered Tliat. pursuant to 
the terms of Rule 81 of the Commission’s 
Rules of Practice and Procedure (46 CFR 
502.61). the initial decision of the 
presiding officer in this proceeding shall 
be issued by April 14.1SI86, and the final 
decision of the Commission shall be 
issued by August 14.1088; 

It is further ordered That notice of this 
Order be published in the Federal 
Register, and a copy thereof be served 
upon the Respondents and the 
Commission’s Bureau of Hearing 
Counsel: 

It is further ordered That, in 
accordance %vith Rule 42 of the 
Commission’s Rules of Practices and 
Procedure (46 CFR 502.42). the 
Commission’s Bureau of Hearing 
Counsel shall be a party to this 
proceeding; 

II is further ordered That other 
persons having an interest In 
participating in this proceeding may file 
petitions for leave to intervene in 
accordance with Rule 72 of the 
Commission’s Rules of Practice and 
Procedure (46 CFR 502.72); 

It is further ordered That all future 
notices, orders, or decisions issued in 
this proceeding, including notice of the 
time and place of hearing or prehearing 
conference, shall be mailed directly to 
all parties of record; and 

It is further ordered that all 
documents submitted by any party of 
record in this proceeding shall be 
directed to the Secretary, Federal 
Maritime Commission. Washington. D.C. 
2(^73. in accordance with Rule 118 of 
the Commission’s Rules of Practice and 
Procedure (46 CFR 502.118). as well as 
being mailed directly to all parties of 
record. 

Bruce A. Dombrowski. 

Aciing Secretary. 

Appendix A 

The following la a partial list of 
advertisements by which Armada/GLTL 
East Africa Service held out to provide 
common carrier service. Parenthetical 
listings refer to illustrative voyage 
confirmations in Lloyd’s Voyage Record. 

Juumat of Conunerce: 

April 29.1981. Page 32 
)tme 15.1961. Page ZO-B 
August 17.19B1. Page 20^ 

October 15.1881. P^ 20-B 
December 15.1961. Page 20<B 
Februaiy 16.1962. Page 20-B 
April 15.1982. Page 20-B 
June 15.1962. Page 20-B 
August 16.1982. Page 26-B 
October 15.196Z Page 20-B 
December 15.1982. Page 20-B 
January 14.1963. Page 20-B 


jiinuary 14,1983. Page 6-B 

January 14.1983. Page IS-B 

February 15.1983. Page 20-B 

Maith 15.1983. Page ZO-B 

April 15.1963. Page 20-B 

May 16.1963. Page 20-B 

June IS. 1983. Page 20-B 

July 15.1983. Page 20-B 

August 15.1983. Page 20-B 

September 15.1063. Page 20rD 

October 14.1983. Page 20-B 

November 15.1983. Page 20-B 

December 15.1083. Page 20-B 

December 20.1983, Page 5-B 

December 20 1963. Page 15-B 

January 10.1984. Page 20-B 

January la 1984. Page 5-B 

January 10.1964. Page 15-B 

January 20.1984, Page 20-B 

January 20.1964. Page 5-B 

January 20.1984. Page 15-B 

February 101984. Page 20-B 

February 10.1984. Page 5-B 

February 10.1964. Page 15-B 

February 21.1984. Page 20-B 

February 2L 1964. Page 15-B 

March 9.1984. Page 20-B 

[iWAXOS ISLASa May 29.1964. Page 156) 

March 20 1964. Page 2X>-B 

April 10.1964. Page 20-6 

[HEROimS. July 24.1984. Page 93) 

May lO 1984. Page 20-B 
{SHBSANDOAH. June 12.1984. Page 205) 
May 21.1984. Page 20-B 
lOCEAA^ August 7,1964. Page 164) 

June 11.1964. Page 20-B 
June 20 1964. Page 20-B 
(REGINA. August 7,1984, Page 186) 

July 101964. Page 20-B 
July 20.1964. Page 20-B 
(WnJimMSCHULTE. August 21.1984 Pige 
242) 

August 101964. Page 20-B 
August 20 1964. Page 20-8 
(RENATESHULTE September 25. 1984. PsT 
187) 

September 10 1984. Page 20-B 
September 20 1984. Page 20-B 
(HERCHNAE November 13.1984. Pag(* 95) 
October lO 1964. Page 20-6 
October 19.1964. Page 20-B 
(G HIK AS. November 27.1984. Page 84) 
Illustrative advertisements for land- 
bridge service from the U.S. West Cosii 
can be found in: 

Pacific Shipper. Febniery 14.1963. Pogr 52 
PacUk Shipper. April 23.1964. Page 62 

(FR Doc. B5-9T89 Filed 4-16^; 8 45 am) 

WLUNO COOC S7SS-0t-« 


A9reement(s) FHed 

The Federal Maritime Cammissioa 
hereby gives notice of the tiling of tbs 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 19W 

interested parties may inspect and 
obtain a copy of each agreement at t)^ 
Washington. D.C Office of the Federal 
Maritime Commission. 1100 L Street* 
NWm Room 10325. Interested partii n 
may submit comments on each 
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i^rcemeill to the Secretary. Federal 
Maritime Commission, Washington. D.C. 
a573. within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
commenta are found in I 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
lecUon berore communicating with the 
Commissiqn regarding a pending 
agreement 

Agreement No.: 224-004079-001. 

Title: Oakland Terminal Agreement. 

Partiet: 

The Port of Oakland (Port) 

Westwood Shipping Lines 
(Westwood) 

Synopala: This agreement modifies the 
basic agreement between the Port and 
Westwood vdiereby the Port assigns 
certain marine terminal facilities in the 
Port’s Outer Harbor Terminal Berth 6 to 
Westwood. Th!k amendment provides 
for the suspension of the operation of 
the t^^rcement during the period in 
aiiich Westwood transfers its 
operations to the facility preferentially 
assigned by the Port to Amcricon 
President Lines (APL), and uses said 
APL nssigned facility as it published 
r^laiiy scheduled Northern Californio 
port of caU. It provides for the extension 
of the term of the agreement to and 
{Deluding March 31.1990. with an option 
to extend the agreement for an 
idditional two year period. 

Agreemant No.: 221-010619-001. 

Tide: Oaldand Terminal Agreement, 

Parties: 

The Port of Oakland (Port) 

East Asiatic Co., lid. (EAC) 

SyDopiis: This agreement modifies (he 
Iniac agreement between the parties 
aherelw the Port assigns certain marine 
tKminal facilities In t^ Port’s Charles 
Howard Terminal to EAC. The 
tmtndmeni provides that provisions of 
the agrccmenl with respect to User’s 
payment of dockage and wharfage shall 
(pply to User’s vessels and cargo 
wdled to Mitsui O.S.K. Lines’ assigned 
hrt of Oakland Public Container 
Terminal as a result of User^s FMC 
tpproved Joint Service Agreement with 
Mitsui O.SJC Une. 

Agreement No.: 224-010744. 

Title: Oakland Terminal Agreement. 

Parties; 

The Port of Oakland (Port) 

Mitsui O.S.K, Lines. Ltd (Mitsui) 

Synopsis: Agreement No 224-010744 
the Port and Mitsui Is a 
^inal use agreement providing that 
Mitsui shall have the nonexclusive right 
l|oassigned premises at the Port’s Outer 
j [Mrl>or Terminal. Berth 6. for the 
I ladling of its vessels and related 
®Pwations in its transpacific container 
Mitsui will have the right to 


transfer its rights and obligations under 
the agreement to other of the Port’s 
public container terminals. Mitsui agrees 
that the assigned premises shall be its 
published Northern California port of 
call As a consideration Mitsui shall pay 
to the Port 90 percent of the tariff 
dockage and wharfage revenues. Instead 
of 100 percent. If Mitsui’s usage 
gcQcratet in excess of 31.000 revenue 
tons In a contract year, wharfage 
payment for such tonnage in excess of 
that amount will be refunded to Mitsui. 
The term of Uie agreement commences 
upon the first of the month following the 
detemunation of effectiveness by the 
Commission and terminates March 31. 
1990. 

Agreement No.: 231-010745. 

Title: Duluth-Superior Terminal 
Agreement. 

Partier 

Meehan Seaway Service. Inc,— 
Superior, Wisconsin 

Seaway Port Authority—Duluth. 
Minnesota 

Synopsis: This agreemoit will permit 
marine terminal operators in the 
adjacent ports of Superior and Duluth lo 
discuss and establish terminal rates, 
charges, dassiftcalions. rules, 
regulations^and practices applicable to 
and governing the use and operation of 
marine terminal facilities at Superior 
and Duluth. Any agreed upon rates shall 
be published in a tariff on file with the 
Commisison. Any party may withdraw 
from the agreement or take independent 
action upon giving 30 days’ notice to the 
other party. 

Agreement No.: 217-010746. 

Title: Columbus/Pace Cross Charter 
Agreement 

Parties: 

Columbus Line 

Pace Line 

S>iU 4 >sis: The proposed agreemeot 
would establish a space chartering 
arrangement between the parties in the 
trade between ports on the Atlantic and 
Gulf Coasts of the United States. Puerto 
Rico, the Virgin Islands, American 
Samoa and Eastern Canada and inland 
and coastal poiots via such ports and 
ports and inland and coastal points In 
Atittralm. New Zealand. Eastern 
Canada. Cook Islands. Fiji. New 
Caledonia. Vanuatu. Western Samoa. 
Solomon Islands, Society Islands. 

Tonga. Kiribati. TuvtiIu and Papua New 
Guinea. It would permit the parties to 
charier space on each other’s vessels 
and share terminal facilities and 
equipment 

Diitod: April 12. tms 


By order of the Federal Marilimo 
Conuniisiofi. 

Bruce A Dooibroweki 
Acting SnentUtry. 

|FR Doc. as-aeaa Filed 4-lfMIS: 8;4S am) 
WLUNQ COOC STSO-OI-U 


(Agreement No. 224-002S13-004] 

Agreement Between the Port of San 
Francisco (Port) and Calif omla 
Stevedoia and Ballast Company 
(CSAB); Erratum 

The Federal Register Notice published 
on March 15.1965. (Vol 50. No. 51. Pg. 
10543) incorreclly described the tide of 
Agreement No. 224-002813 as ’’The Port 
of San Francisco (Port). California 
Stevedore and Ballast Company (CSSB). 
"whereas it should have been shown as 
”San Francisco Terminal Agreement”. 

Dated: April 12 1965. 

By Order of the Federal Marttitnc 
Commission 
Bruce A. DombrowM^t 
Acting Secretary. 

(FR Doc. 65-9270 Filed 4-16-85; 8:45 am] 
aiLUNO coot 


FEDERAL RESERVE SYSTEM 

Bank of Boston Corp. et aU 
Applications To Entm* de Novo in 
PermissIMs Nonbanking Activities 

The companies listed in this notice 
have tiled an application under 
§ 22523(aKl) of the Board’s Regulation 

Y (12 CFR 22523(a)(1)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C 
1643(c)(8)) and { 225utlle] of Regulation 

Y (12 CFR 22521(a)) to commence or to 
engage de /loiu either directly or 
throu^ a subsidiary, in a nonbanking 
activity that is listed in i 22525 of 
Regulation Y as closely related lo 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United Slates. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the ofCces of the Board of 
Governors. Interested persons may 
e.\press their views in writing on the 
question whether consummation of the 
proposal can ‘’reasonably be expected 
to prodiice benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
out weight possible adverse effects, such 
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as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.** Any request for a 
hearing on this question must be 
accompanied by a statement of the 
rf;asons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the Offices of the Board of Governors 
not later than May 7,1985. 

A. Federal Reserve Bank of Boston 
(Richard E, Randall. Vice President) 800 
Atlantic Avenue. Boston. Massachusetts 
02106: 

1 . Bank of Boston Corporation, 

Boston, Massachusetts; to expand de 
novo its data processing and 
management consulting services, 
nationwide, through its subsidiary 
BancBoston FBC Inc., Boston. 
Massachusetts. 

B. Federal Reserve Bank of Chicago 
(Franklin D. Dreycr. Vice President} 230 
South LaSalle Street. Chicago. Illinois 
60690: 

1 . First Interstate Corporation of 
Wisconsin, Sheboygan. Wisconsin; to 
engage de novo through its subsidiary. 
First Interstate Trust Company of 
Wisconsin, Sheboygan. Wisconsin, in 
pro\nding securities brokerage services, 
related securities credit activities 
pursuant to the Board’s Regulation T. 
and incidental activities such as offering 
custodial services, individual retirement 
accounts, and cash management 
accounts. Such securities orokcrage 
services are to be restricted to buying 
and selling securities solely for the 
account of customers and will not 
include securities underwriting or 
dealing, or investment advice or 
research services. 

Board of Governors of the Federal Reserv e 
System. April 11,1985. 
lames McAfee. 

Associate Secretary of the Board. 

|FR Doc. 85-9177 Filed 4-16-85; a45 am) 
■HJJMO COOC UtO-OI-M 


OuPage Financial Corp. et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1642) and 
§ 225.14 of the Board’s Regulation Y (12 


CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application Is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that arc in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than May 10, 
1985. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer. Vice President) 230 
South LaSalle Street. Chicago. Illinois 
60690: 

1 . DuPage Financial Corporation, 

Lake Forest. Illinois; to become a bank 
holding company by acquiring 100 
percent of the voting shares of 
Washington Bank and Trust Company of 
Naper\'ille, Naperville, Illinois. 

B. Federal Reserve Bank of San 
Frandsco (Harry W. Green, Vice 
President) 101 Market Street. San 
Francisco. California 94105: 

1 . Ventura County National Bancorp. 
Oxnard. California; to acquire 50.1 
percent of the voting shares of Camarillo 
Community Bank. Camarillo. California. 

Board of Governors of the Federal Reserv e 
System. April 11.1965. 

)amet McAfoe, 

Assodate Secretory of the Board. 

|FR Doc. 85-0178 Piled 4-18-85; 8:45 am] 
StLLMO COOC fSIO-SI-M 


OEPARTMEMT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Cooperative Agreement for a Project 
to Study Approach to Health 
Promotion Consistent with 1990 Health 
Promotion/ Disease Prevention, 
Objectives for the Nation; Availability 
of Funds for Fiscal Year 1985 

The Centers for Disease Control 
announces the availability of funds in 
Fiscal Year 1985 for a cooperative 
agreement with Emory University 


School of Medicine. Department of 
Community Medicine (EUSM/DCMj. to 
conduct a demonstration project. The 
EUSM/DCM will study an approach to 
health promotion in an underserved 
predominantly low income, black 
community which has existing 
hypertension and nutrition problems in 
an endeavor to improve the health 
status, help reduce risk factors, and 
increase public awareness of the health 
problems that exist in this community. 
Catalog of Federal Domestic Assistance 
Number 13.183. This program is 
authorized under section 301(a) of the 
Public Health Service Act (42 U.S.C. 
241(a)). as amended. 

Assistance will be provided only to 
the Emory University School of 
Medicine* Department of Community 
Medicine, for this project. The EUSM/ 
DCM has a long-standing and 
distinguished record of community 
service to the needy In Georgia. Tliis 
record is marked by ongoing 
communication and collaboration with 
the State department of health and 
county health departments. With 
structures in the Kirkwood Community 
that are already in place—a citizens 
advisory group from that community, 
workers in the DeKalb-Grady Clinic (u, 
EUSM/DCM. DeKalb County Health 
Department. Grady Hospital) and 
services already being delivered to the 
citizens of Kirkwood by EUSM/DCM 
with the DcKalb Grady Clinic and 
through Grady Hospital—EUSM/DCM ii 
the only institution that has access to 
the information necessary to carry out 
this project. Therefore, this is not a 
formal request for applications. It is 
expected that approximately $ 103,000 
will be available during Fiscal Year 1981 
to support this project. It is anticipated 
that the cooperative agreement will be 
funded for an initial budget period of U 
months with a 3-year project period- 
Continuation awards will be made oa 
the basis of satisfactory progress in 
meeting project objectives and on the 
availability of funds. Funding estimates 
outlined above may vary and are 
subject to change. 

Information may be obtained from Ii® 
A. Sanders. Chief. Grants Manag^'meai 
Branch. Procurement and Grants 
Centers for Disease Control, 255 Essi 
Paces Ferry Road. N.E.. Room 321. 
Atlanta, Georgia 30305, telephone (k>il 
262-6575 or FFS 236-6575. 

Dated: April 5.1985. 

William E. Muldoon. 

Director. Office of Program Support. Certify 
for Disease Control 
(FR Doc. 85-9205 Filed 4-1B-85; 8:45 ami 
BtUJMO coos 41«0-tS-U 
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food and Drug Administration 

)Oockel Ha 84N-0067; DESI No. 10SS6I 

Ctrtain Drugs Containing Antibiotic, 
Cofticostarokl, and Antifungal 
Compononta; Reovaluation 

aOCNCY: Food and Drug Administratioii. 
»ctioh: Notice. _ 

nanuuiY: The Food and Drug 
Atbimistralion (FDA) (1) classifies 
combination products containing 
tnamcinolone acetonide and nystatin in 
ottm and ointment form as effective for 
ihr treatment of cutaneous candidiasis, 
lad (2) announces the conditions for 
[their approval and marketing. 

I date: Supplements due on or before 
luDe 17, 196S. 

Aooaessca: Communications in 
mponse to this notice should be 
identified with reference number DCSl 
; 10626, directed to the attention of the 
I ippropriate office named below, and 
I iddressed to the Food and Drug 
I Administration. 5600 Fishers Lane, 

I ilsck\ille, MD 20857. 

Supplements to full new drug 
ipplications (identify with NDA 
jmiinber); Division of Anli-Infective Drug 
Products (HFN-615). Center for Drugs 
nd Biologies, 

Onginal abbreviated new drug 
I ippltcations and supplements thereto 
| [iiidantify as such): Division of Generic 
I Drug Monographs (HFN-230), Center for 
[Drugs and Biologies. 

I Requests for an opinion of the 
Itp^icability of this notice to a specifle 
Ipr^uct: Division of Drug Labeling 
IComphflncc (HFN-310), Center for Dnigs 
[sikd Bioiogict: 

I ^ TUfTTHKII INFORMATION CONTACT: 
Herbert Gerstensang. Center for Drugs 
I wd Biologies [HFN-386). Food and Drug 
I Administration. 5600 Fishers Lane. 

I Rockville, MD 20857, 301-443-3850 

llOSPUMENTARy INFORMATION: In 
iHtponse to Federal Register notices of 
Ihoc 26. 1972 (37 FR12856); October 9, 

I W4 (39 PR 38365); and September 25. 
1^ (46 FR 47408). EJl. Squibb & Sons, 
|lnc^ submitted data to demonstrate the 
l^tiveness of Mycoli^ Cream and 
Ipifitment which contain triamcinolone 
pceionide, nystatin, neomycin sulfate. 

gramicidin. On October 20,1981, 
Pqiubb requested a hearing on FDA‘s 
l^oposal in the September 1961 Federal 
U^tsr notice to withdraw appro\*al of 
drug products. FDA^ proposal was 
P®Md on its finding that the four- 
ry^ ient products were lacking in 
P^tantial evidence of effectiveness. A 
Pjjce of hearing was published on 
^emher 17,1984 (49 FR 36439). 


Squibb has proposed to reformulate 
the Mycolog products to contain only 
triamdnolone acetonide and nystatin. 
The agency has evaluated Squibb’t 
data, including an unpublished, large 
multicenter study, on the four-ingredient 
combinations to determine whether 
there is substantial evidence of 
effectiveness of the proposed two- 
ingredient combinations. Specifically, 
the agency addressed the question 
whether the proposed triamcinolone 
acetonide-nystatin combinations 
provide earlier relief of signs and 
symptoms than the antifungal ingredient 
(nystatin) alone, for the treatment of 
cutaneous candidiasis. FDA has 
determined that there is substantial 
evidence that the proposed two- 
ingredient products provide a significant 
improvement in the dinical severity of 
cutaneous candidiasis during the first 
few days of treatment. 

Accordingly, the Director of the 
Center for Drugs and Biologies classtftes 
the drug^roducts listed below as 
effective for the treatment of cutaneous 
candidiasis. The original formulations of 
these cbu^products are still the subieci 
of a pending hearing and will be 
addressed at a later time. 

1. The part of NDA 69-572 pertaining 
to the ointment preparation containing 
triamcinolone acetonide 0.1 percent and 
nystatin 100.000 units/g; ER. Squibb & 
Sons, Inc.. P.O. Box 4000. Princeton. N) 
08540; and 

2. The part of NDA 60-578 pertaining 
to the cream preparation containing 
triamcinolone acetonide 0.1 percent and 
nystatin 100.000 units/gram (g). 

These drugs are regarded at new 
drugs (21 U.S.C. 321(p)]. Supplemental 
new drug applications are required to 
revise the labeling in end to update 
previously approved applications 
providing for the drugs. An approved 
new drug application is a requirement 
for marketing the drug products. 

hi addition to the holder of the 
applications specifically named above, 
this notice applies to any person who 
manufactures or distributes a drug 
product that is not the subiect of an 
approved new drug application and that 
is identical to a drug product named 
above. It may also be applicable, under 
21 CFR 310,6, to a relat^ or similar drug 
product that is not (he subject of an 
approved new drug application. It is the 
responsibility of evely drug manufectuer 
or distributor to review this notice to 
determine whether it covers any drug 
product that the person manufactures or 
distributes. Any person may request an 
opinion of the applicability of this notice 
to a specific drug product by writing to 
the Division of Drug Labeling 
Compliance (address above). 


A. Effectiveness ClasstRcation. 

FDA has reviewed all available 
evidence and concludes that the drug 
products are effective for (he indication 
in the labeling conditions below. 

B. Conditions for Approvol and 
Marketing. 

PDA is prepared to approve 
abbreviated new drug applications and 
supplements to previously approved 
new drug applications under conditions 
described herein. 

1. Form of drug. These preparations 
are in cream or ointment form suitable 
for topical administration. 

2. Labeling conditions, a. The label 

bears the statement **Caution: Federal 
law prohibits dispersing without 
prescription.** « 

b. The drug is labeled to comply with 
all requirements of the act and 
regulations, and the labeling bears 
adequate information for safe and 
effective use of the drug. The indication 
is as follows: 

For the treatment of cutaneous candidiasis: 
II has been demonstraied that the nystatin> 
sleriod combination provides greater benefit 
than the nystatin component alone during the 
first few days of treaUnent, 

3. Marketing status, a. Marketing of a 
drug product that is now the subject of 
an approved or effective new drug 
application may be continued provided 
that on or before June 17,1985. the 
holder of the application has submitted 
(i) a supplement for revised labeling as 
needed to be in accord %vith the labeling 
conditions described in this notice, and 
complete container labeling if current 
container labeling has not been 
submitted, and (ii) a supplement to 
pro\*ide updating information with 
respect to items 6 (components). 7 
(composition), and 8 (methods, facilities, 
and controls) of new drug application 
form FD-356H (21 CFR 314,l(c)). 

b. Approval of an abbreviated new 
drug application (21 CFR 314.1) must be 
obtained before marketing these 
products. The requirements for 
btoavailability testing are waived for 
topically applied preparations (21 CFR 
320.22). Marketing the drug products 
before approval of a new drug 
application will subject those products, 
and those persons who caused the 
products to be marketed, to regulatory 
I action. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (secs. 502. 
505. 507. 52 StaL 1050-1053. as amended. 
59 Stat. 463 as amended (21 U.S.C. 352. 
355. 357)) and under authority delegated 
to the Director of the Center for Drugs 
and Biologies (21 CFR 5.70 and 5.82). 
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Dated: April 9. ises. 
lUrry M« Moyirr. Jr.. 

Diret'lor, Center for Drugs and Biologies* 
IFR Doc, 8^175 Filed 4-16-85.8:45 am) 

mXMQ coot 4100>01-4I 


IDocket Na 80H-0012. DES110826] 

Drugs for Human Use; Drug Efficacy 
Study Implementation; Certain Topical 
Antl-Infective Drug Products; 
Cortisporin Cream; Amended Notice 

aoemcy: Food and Drug Adminislration. 
HHS. 

action: Nolicc^^_ 

summary: The Food and Drug 
Administration (FDA) amends a notice 
of opportunity for hearing that proposed 
to withdraw approval of the entire new 
drug application (NDA) for Cortisporin 
Cream, a topical antibiotic combination 
drug product containing neomycin 
sulfate, polymyxin B sulfate, gramicidin, 
and hydrocortisone. As amended, the 
proposal applies to the NDA only as it 
pertains to the old formulation of the 
product. FDA also announces the 
conditions for marketing the 
reformulated and renamed product for 
the indication for which it is regarded as 
effective, 

EFFECTIVE DATE: April 17,1985. 
addresses: Communications in 
response to this notice should be 
identified with reference number DESl 
10826. and directed to the attention of 
the appropriate ofTice named below. 

Original abbreviated new drug 
applications (original antibiotic Form 
6*8) and supplements thereto (identify as 
such): Division of Generic Drug 
Monographs (HFN-230). Center for 
Drugs and Biologies. 5600 Fishers Lane. 
Rockville. MD 20657. 

Requests for an opinion of the 
applicability of this notice to a specific 
product: Division of Drug Labeling 
Compliance (HFN-310). Center for Drugs 
and Biologies, 5600 Fishers Lane. 
Rockville. MD 20657. 

FOR FURTHER INFORMATION COflTACT: 
)udy O'Neal. Center for Drugs and 
Biologies (HFN-3e6). Food and Drug 
Administration. 5600 Fishers Lane, 
Rockville. MD 20857. 301-443-3650. 
SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of September 25.1981 (46 FR 47408). the 
Director of the Bureau of Drugs (now the 
Center for Drugs and Biologies] 
reclassified certain topical anti-infective 
drug products for dermatologic use to 
lacking substantial evidence of 
effectiveness proposed to withdraw 
approval of the new drug applications 
for those products in their entirety, and 


offered an opportunity for a hearing on 
the proposal. 

Among the products identified in the 
September 1981 notice for which hearing 
requests were submitted was: 

NDA 50-218; Cortisporin Cream 
containing neomycin sulfate EQ 3.5 
milligram (mg) base/gram (gm). 
polymyxin B sulfate 10.000 units, 
gramicidin ,25 mg; and hydrocortisone 
0,5 percent: Burroughs Wellcome Co.. 
Inc.. 3030 Cornwallis Rd.. Research 
Triangle Park. NC 27749. 

Burroughs Wellcome has 
supplemented NDA 50-218 to provide 
for a reformulation that deletes 
gramicidin from the formulation above. 

The hearing request on the gramicidin- 
containing formulation is still pending. 
This product will be the subject of a 
future Federal Register notice. 

(Final rules amending the antibiotic 
dr^ regulations have exempted 
antibiotic-containing drugs for 
dermatologic use (45 FR 71354. October 
28.1980) and. later, all classes of 
antibiotic-containing drugs (47 ^ 39155. 
September 7,1982) from certification 
requirements. Under these provisions, 
approved antibiotic Form 5*8 and Form 
6*8 are regarded as new drug 
applications (NDA's) and abbreviated 
new drug applictions (ANDA's), 
respectively, and subject to section 505 
of the Federal Food. Drug, and Cosmetic 
Act (21 U.S.C. 355). The Old formulation 
of the drug product identified above was 
being certified until it was exempted 
from that procedure. It then was 
released without certification pending a 
final determination of its effectiveness, 
in a notice published elsewhere in this 
issue of the Federal Register, the 
antibiotic regulations are being 
amended to provide the public 
standards for the reformulated drug 
product.) 

Therefore. FDA now amends the 
September 1981 notice; The proposal to 
withdraw approval of NDA 50-218 docs 
not apply to the NDA as supplemented 
to provide for the formulation described 
above. 

Among the drugs included in the 
September 1981 notice were products 
containing neomycin in combination 
with a corticosteroid. In a notice 
published in the Federal Register of 
March 28.1984 (49 FR 11888), the 
Director reclassified as effective topical 
anti-infective combination drug products 
containing neomycin sulfate and a 
corticosteroid that were labeled for the 
treatment of corticosteroid-responsive 
dermatoses with secondary infection. 

The Director has now determined that 
the addition of polymyxin B sulfate to 
the combination product of neomycin 
sulfate and hydrocortisone broadens the 


antimicrobial spectrum with little, if an)*, 
increase in risk. Accordingly, he 
reclassifies the reformulated drug 
product named above as effective for 
the treatment of corticosteroid- 
responsive dermatoses with secondary 
infection. It should be noted, howev^^r. 
that the steroid-antibotic combination 
has not been shown to provide greater 
benefit than the steroid component 
alone after 7 days of treatment. 

The notice is also amended to include 
the following conditions for approv.il 
and marketing of the reformulated 
product described above. 

A. Effectiveness Classification 

FDA has reviewed all available 
evidence and concludes that the drug 
product is effective for the indicatiun 
listed in the labeling conditions below 
The drug product lacks substantial 
evidence of effectiveness in its old 
formulation, and for other indications. 
This notice does not prevent FDA. in 
any future OTC drug monograph, from 
including any of the ingredients listed 
above, and requiring labeling different 
from that approval for prescription use 

B. Conditions for Approval and 
Marketing 

FDA is prepared to approve 
abbreviated new drug applications 
(antibiotic Form 6 applications) for the 
formulation now evaluated as effective 
under conditions described herein 

1. Form of drug. This preparation is is 
cream form suitable for topical 
administration. 

2 . Labeling conditions* a. The label 
bears the statement. "Caution: Federal 
law prohibits dispensing without ^ 
prescription." 

b. The drug Is labeled to comply with 
all requirements of the act and 
regulations, and the labeling bears 
adequate information for safe and 
effective use of the drug. The Indication 
is as follows: 

For the treatment of corticosteroid 
responsive dermatoses with secondiirv 
infection. It has not been demonstrated tlu! 
this steroid-antibiotic combination provide 
greater benefit than the steroid componrnt 
utone after 7 days of treatment. (See 
• WARNINGS * section,) 

c. The "WARNINGS" section conuW 
the following statement: 

Because of the concern of nephrotoxidty 
and ototoxicity associated with neomydA 
this combination product should not be 
over a wide area or for extended pericxls of 
time. 

3. Marketing status of the 
reformulated product The approval sm 
marketing of such drugs are governed 
the regulations applicable to antibiotk> 
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containing drugs. In a notice published 
dsevN hm in this issue of the Federal 
Register, the antibiotic regulations are 
being amended to provide the public 
ilandards for this product. Approval of 
an abbreviated new drug application (21 
CFR 3142) as an antibiotic Form 6 
application (21 CFR 433.1) must be 
obtained before marketing such product. 
An abbreviated application will be 
acceptable only for the formulation 
fpeciricaliy named in this notice. Any 
new combination requires a new drug 
application, as an antibiotic Form 5 
application, and appropriate studies. 

Ihe requirements for bioavailability 
testing are waived for topically applied 
preparations (21 CFR 320.22). Marketing 
the drug product before approval of a 
new drug application will subject that 
product and those persons who caused 
the product to be marketed, to 
regulatory action. 

This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (secs. 502. 
505.507. 52 Stat. 1050-1053 as amended. 
59Stat 463 as amended (21 U.S.C. 352, 
3SS. 357)) and under authority delegated 
to the Director of the Center for Drugs 
lod Biologies (21 CFR 5.70 and 5.82). 

Dated; April 9.1985. 
fad Parknum, 

Acting Director, Center for Food Safety and 
^fpJied Nutrition. 

|Ht Doc. 85-9173 Filed 4-16-65:8:45 am) 

•UMO CODE 4iaO-01-« 


(Docket Mo. 8SN-0128; DESl 69431 

Oral Acetazolamide; Drugs for Human 
Use; Requost for Revised Labeling 

ACiMCY: Food and Drug Administration. 
^cnoH: Notice. 

fUMMARY: The Food and Drug 
^ministration (FDA) announces that 
^ acetazolamide is safe and effective 
use in preventing or ameliorating 
^te mountain sickness, and requests 
|lha! manufacturers of the drug include a 
j*commendalion for this use in their 
I Wwling. The agency also provides a 
Juiddine for adding such a 
l^mmendation to labeling. 

This notice is effective on April 
P'.l985. 

l^^issES: Communications in 
FJ^ponse to this notice should be 
l‘«nhried with reference number DESi 
[®43Bnd sent to the appropriate office 
hned below: 

I Supplements to full new drug 
Applications (identify with NDA 

Division of Cardio Renal Drug 
pwiicts (HFN-llO). Center for Drugs 
I ^ Biologies, Food and Drug 


Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 

Original abbreviated new drug 
applications and supplements thereto 
(identify as such): Division of Generic 
Drug Monographs (HFN-230). Center for 
Drugs and Biologies. Food and Drug 
Administration, 5600 Fishers Lane. 
Rockville. MD 20857. 

Published studies supporting action; 
Dockets Management Branch (HFA- 
305). Rm. 4-82, Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20657. 

Requests for an opinion of the 
applicability of this notice to a speciHc 
pr^ucL Di^sion of Drug Labeling 
Compliance (HFN-310), Center for Drugs 
and Biologies. Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20852. 

FO«l FUMTHER INFORMATIOM CONTACT: 
Douglas I. Ellsworth. Center for Drugs 
and Biologies (HFN-366). Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville. MD 20857, 301-443-3650. 

SUPPLEMENTARY INFORMATION: In 8 
notice (previously Docket No. FDC-D- 
306; now Docket No. 85.N-012d) 
published in the Federal Register of July 
25.1972 (37 FR14828). FDA announced 
its final effectiveness evaluotions of the 
labeling claims made for Diamox 
Tablets, a conventional release tablet 
containing 125 milligrams (mg) or 250 mg 
of acetazolamide (NDA 8-943; held by 
Lcderle Laboratories. Division of 
American Cyanamide, Peari River. NY 
10965). This notice announced that 
acetazolamide conventional release 
tablets are effective for adjunctive 
treatment of edema due to congestive 
heart failure; drug-induced edema, 
centrencephalic epilepsies (petit mat. 
unlocalized seizures): chronic simple 
(open angle) glaucoma, secondary 
^aucoma. and preopera lively in acute 
angle closure glaucoma where delay of 
surgery is desired in order to lower 
intraocular pressure. 

Later, in a notice published in the 
Federal Register of March 1.1973 (38 FR 
5490). FDA announced its Bnal 
effectiveness evaluations of the labeling 
claims made for Diamox Sequels, a 
controlled-release formulation 
containing 500 mg of acetazolamide 
(NDA 12-945: held by Ledcrle 
Laboratories). This notice announced 
that the controlled-release formulation 
of acetazolamide is effective for 
adjunctive treatment of dironic simple 
(open angle) glaucoma, secondary 
^aucoma. and preopera lively in acute 
angle closure glaucoma where delay of 
surgery is desired in order to lower 
intraocular pressure. 


The above notices, as modified by a 
notice published in the Federal Register 
of September 22.1975 (40 FR 43531). set 
forth conditions for approval and 
marketing of such drug products. Under 
these conditions, FDA approved Diamox 
Tablets and Sequels as effective. In 
addition. FDA has approved the 
following abbreviated new drug 
applications (ANDA's) for 
acetazolamide 250 mg tablets. 

ANDA 84-^98; Bolar Pharmaceutical 
Co.. Inc.. 130 Lincoln St.. Copiague. 

NY 11726: 

ANDA 84-840: The Lannett Co., Inc.. 

9000 Stale Rd., Philadelphia. PA 19136; 
ANDA 87-654; Vangard Laboratories. 
Division of M.W.M. Corp., 103 Samson 
St.. Glasgow, KY 42141; and 
ANDA 87-686: Ascot Hospital 
Pharmaceuticals. Inc.. 3055 N. 
Ridgeway. Skokie. IL 60076. 

Recently, under FDA’s orphan 
products development program, which 
includes evaluations of published data 
concerning unlabeled uses of marketed 
drugs where there is evidence of 
potential benefit in serious conditions or 
evidence of therapeutic advantage over 
existing therapy, the agency evaluated 
published data concerning the use of 
oral acetazolamide for acute mountain 
sickness. The agency concluded that the 
drug is safe and effective for use in the 
prevention or amelioration of symptoms 
associated with acute mountain 
sickness in climbers attempting rapid 
ascent and in those who are very 
susceptible to acute mountain sickness 
despite gradual ascent (see 
'Acetazolamide for Acute Mountain 
Sickness.’* FDA Drug BuJleUn, 13(3):27, 
Nov. 1983). Copies of the published data 
supporting this conclusion have been 
placed on file under Docket No. 85N- 
0128. They may be seen between 9 a.m. 
and 4 p.rn.. Monday through Friday, at 
the Depots Management Branch 
(address given above). 

Because the agency has concluded 
that oral acetazolamide is safe and 
effective for acute mountain sickness, 
the Director of the Center for Drugs and 
Biologies requests that the above listed 
manufacturers add this recommendation 
for use to their products' labeling. In 
order to maket an oral acetazolamide 
product that is the subject of an 
approved application, with a 
recommendation for use in preventing or 
ameliorating acute mountain sickness, 
the holder of the application must 
supplement the application with revised 
labeling in accord with this notice and 
obtain approval of the supplement. The 
Director also requests that any person 
seeking approval of an ANDA for an 









15230 


Federal Register / Vol. 50, N’o. 74 / Wednesday. April 17. 1965 / Notices 


oral acetazolamide product add to the 
proposed labeling a recommendation for 
use in preventing or ameliorating acute 
mountain sickness. In addition to those 
labeling recommendations allowed by 
the July 1972 or March 1973 notices. 
Guideline labeling Is provided below. 

Guideline for Adding to Labeling a 
Recommendation for Use of Oral 
Acetazolamide in Preventing or 
Ameliorating Acute Mountain Sickness 

The following sections of the labeling 
should be revised to include the 
following information (editorially 
adapted to a specific product's labeling 
as appropriate): 

Indications: Acetazolamide is 
indicated for the prevention or 
amelioration of symptoms associated 
with acute mountain sickness in 
climbers attempting rapid ascent and in 
Ihose who are very susceptible to acute 
mountain sickness dispite gradual 
ascent 

Clinical Pharmacology: Placebo- 
controlled clinical trials have shown 
that prophylactic administration of 
acetazolamide at a dose of 250 mg every 
6-12 hours (or a 500 mg controlled 
release capsule once daily) before and 
during rapid ascent to altitude results in 
fewer and/or less severe symptoms 
(such as headache, nausea, shortness of 
breath, dizziness, drowsiness, and 
fatigue) of acute moimtaln sickness 
(AMS). Pulmonary function (e.g.. minute 
ventilation, expired vital capacity, and 
peak flow) is greater in the 
acetazolamide treated group, both in 
subiecis with AMS and asymptomatic 
subjects. The acetazolamide-lreated 
climbers also had less difficulty in 
sleeping. 

Precautions: Gradual ascent is 
desirable to try to avoid AMS. If rapid 
ascent is undertaken and acetazolamide 
is used, it should be noted that such use 
does not obviate the need for prompt 
descent if severe forms of high altitude 
sickness occur, i.e., high altitude 
pulmonary edema (HAPE) or high 
altitude cerebral edema. 

Dosage and Administration: 
Acetazolamide 250 mg every 5 to 12 
hours (or 500 mg controlled-release 
capsules every 24 hours) has been 
shown to be effective in expeditioners 
and tourist’trekkers. Medication should 
be initiated 24 to 46 hours prior to and 
continued during ascent, with 
continuation at altitude as necessary to 
control symptoms. 

For active duty military personnel, the 
recommended dose is 100 mg daily for 
48 hours prior to ascent to high altitude 
and for 48 hours after arrival (Dept. of 
Army, 1975. TB Med. 288:10). 


This notice is issued under the Federal 
Food. Drug, and Cosmetic Act (secs. 502. 
505. 52 Slat. 1050-1053, as amended (21 
U.S.C 352, 355)) and under authority 
delegated to the Director of the Center 
for Drugs and Biologies (21 CFR 5.70). 

Dated: April 9. 1965. 

Hiury M. Meyer, )r.. 

Director Center for Drugs and Biohgics, 

[FR Doc. 85-9176 Filed 4-15-65: 6:45 sm| 
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Health Care Financing Administration 

Statement of Organization, Functions, 
and Delegations of Authority 

Part F. of the Statement of 
Organization. Functions, and 
Delegations of Authority for the 
Department of Health and Human 
Services. Health Care Financing 
Administration (HCFA) FR, Vol 48, No. 
198, pp. 45439-45440. dated Wednesday. 
October 12,1983. and FR, Vol. 49. No. 
133, pg. 28117, dated July 10.1984) is 
amended to reflect the reorganization of 
the Office of Program Operations 
Procedures (OPOP). Bureau of Program 
Operation (BPO), Office of the Associate 
Administrator for Operations (OAAO). 

The OPOP is being reorganized to 
make the Office more responsive to 
program changes by Rouping similar 
program responsibilities. 1*hi8 new 
structure will eliminate functional 
overlap and will more evenly distribute 
workloads. 

The specific amendments to the 
Federal Register are as follow: 

Section FP.20.A.3. Office of Program 
Operations Procedures (FPA4) Is 
amended by deleting the functional 
statements and organizational titles for 
the office and the four subordinate 
divisions and replacing them with new 
functional statements and 
organizational titles. The new Section 
FP.20.A.3. reads as follows: 

J. Office of Program OperatJons 
Proc^ures (FPA8) 

Develops and promulgates 
specifications, requirements, methods, 
systems, standards, and procedures to 
implement and maintain operational 
systems for the Medicare and Medicaid 
programs including detailed definitions 
of the relative responsibilities of 
providers. State agencies, contractors 
HCFA. and the beneficiaries of HCFA's 
programs. Manages the Medicare 
contractor workload, establishes 
priorities, and monitors implementation 
of major systems changes. Reviews and 
evaluates systems, systems plans and 
proposals, and Automated Data 
Processing acquisition and 


modifications involving carriers, 
intermediaries, and Stale agencies, and 
approves Federal Financial Participation 
in State Medicaid systems. Plans, 
directs, and coordinates operational 
policy, systems, and procedures for the 
establishment and maintenance of 
Medicare enbtlcment. premium billing 
and collection, and Medicaid eligibility 
activities. Provides oversight of regional 
offices in managing State Medicaid 
Management Information Systems 
(MMIS) and develops systems 
requirements and specifications for the 
operation of MMIS. Maintains a 
National Coding System for use in 
processing Medicare claims. Provides 
national oversight of Medicare 
Management Information Systems. 

a Division of Provider Procedures 
(FPA81) 

Directs the development and issuance 
of specifications, requirements, 
procedures, functional standards, and 
instructional material to implement and 
maintain operational systems for 
processing Medicare Part A and 
outpatient claims and defining their 
applications to Medicare contractors, 
providers, suppliers of services, and 
HCFA. Develops productivity 
investments and data initiatives 
designed to promote efficiency and 
uniformity of operations. Maintains 
contractor and provider instuctional 
manuals. Serves as the Bureau resource 
for implementing legislative changes 
impacting on Part A program operations. 
Prepares general systems plans and 
develops requirements for the detailed 
design and programming for model 
systems used by Medicare contractors. 
Plans, conducts.and evaluates studies 
aimed at long-range improvements in 
systems, methods, and procedures as 
they relate to the admi^stration of the 
Medicare program. Integrates systems 
within the framework of HCFA polities, 
goals, and objectives in an efficient and 
cost-effective manner. Develops, direcli 
and coordinates systems plans and 
studies for the effective inlegralionof all 
Medicare automated and nonautomated 
processing systems at the contractor 
level. Designs and conducts studies, 
demonstrations, and surveys to improve 
Medicare operational systems, methods 
and procedures. Designs and tests new 
automated information systems and 
model systems. Conducts reviews and 
performs analyses for future 
development and model systems 
functions in such areas as data 
management, data base systems 
analysis and design, distributed 
processing, terminal operations, 
minicomputers, and operational 
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pcurity. Coordinates systems 
finonstraHon projects and participates 
\ the review and evaluation of systems- 
^Uted application projects. Provides 
Ifrctton to. and liaison with. HCT'A 
omponenti involved in the 
laintenanoe of health insurance 
tilization records. Manages contractor* 
ICFA data exchange systems. 

i Dtvistan of Carrier Procedures 

mfc) 

Directs the development and issuance 
Ispecincations. requirements, 
ro^ures* funcdonal standards and 
Actional material to implement and 
operational systems for 
iTDoessing Medicare Part B claims and 
their appbcations to Medicare 
Ivricrs, providers, suppliers of services, 
mricianea, and HCFA. Manages 
Intractor workloads and sets priorities 
^ workloads which compete for 
mtractor resources. Develops and 
mitors the implementation of 
poduchvity investments and data 
utiatives designed to promote 
tedency and uniformity of operations. 
Kves as the Bureau resource for 
pkmenting legislative changes 
meting on Part B program operations, 
hiotains and issues Medicare Carrier 
■aima) mstniotions. Manages the 
pual reasonable charge update 

Prepares general systems plans 
M develops requirements for the 
ktailed design and programming for 
prrier systems. Assists in developing 
ktemt plans and studies for the 
petive integration of all Medicare Part 
l^sirtomoted and nonautomated 
passing systems at the contractor 
Aiststs in studies, demonstrations. 
^ 1 tttrveyg to improve Medicare Part fi 
national systems, methods, and 
focedurts. Designs and tests new Part 
Ijutomated information systems, 
pdiicls reviews and performs 

for the future development of 
p iystems functions in such areas at 
pi* nianagemeni. data base sy^stems 
design, distributed 
P^Ming, terminal operations. 
Pjicompulers, and operational 
Coordinates systems 
^onstration projects and participates 
■the review and evaluation of systems* 
application projects. Assists in 
Poevelopmenl of systems 
r^wnents for Medicare and 
i^tnates systems requirements for 
pted programs. Plans, conducts, and 
Studies aimed at lang*range 
B^vemenis in systems, methods, and 
J^ures as they relate to the 
P^Rtratlon of the Medicare program, 
systems wHhio the 


framework of HCFA policies, goals, and 
objectives in an efficient and cost- 
effective manner. Provides direction to. 
and liaison with, HCFA components 
involved in the maintenance of health 
insurance utilization records. Provides 
for contractor-HCFA data exchange 
systems. 

c. Division of Medicaid Procedures (FP 
A93) 

Develops requirements, standards, 
procedures, guidelines, and 
methodologies pertaining to the review, 
evabation. and assessment of the 
operations, development, and funding of 
State agency automated systems to 
determine their compliance with 
published Federal requirements. Designs 
and employs test criteria to determine 
the accuracy and eEecUveness of 
Medicaid claims processing systems. 
Provides technical guidance to other 
HCFA components involved in Medicaid 
Management Information Systems 
(MMIS) oversight functions such as the 
annual systems pcrfoimafice reviews. 
Reviews State agency MMIS for 
approval of i ncrea sed Federal Financial 
Puiiicipation fFFP). Provides technical 
assistance to the Office of Program 
Administration. Bureau of Program 
Operations, and regional offices with 
respect to Electronic Data Processing 
(EDP) procurements and reviews 
proposed hardware and software 
modifications and/or equipment 
upgrades for approval of increased FfT. 
Establishes fe^nical specifications for 
EDP procurement proc^ures and, 
where appropriate, conducts onsite 
reviews to determine the necessity and 
compliance of such procurement 
requests with the Department of Health 
and Human Services and HCFA 
requirements. Develops and maintains a 
central State data profile to support 
States and regions in improving 
operations and serves as a 
clearinghouse for technical innovations 
and co8l*effectlve methodoiiigies 
pertaining to the state of the art in EDP 
development. Develops, directs, and 
coordinates systems plans and studios 
for the effective Integration of all 
Medicaid automated processing systems 
at the State agency level. Designs and 
conducts studies, demonstration 
projects, and surveys to improve 
Medicaid operational systems, methods, 
and procedures. Plans, develops, and 
monitors systems requirements for 
Medicaid and coordinates systems 
requirements for related Fedc?ral 
programs such as Child Health 
Assurance. Child Support Enforcement. 
Food Stamps, and Aid to Families witn 
Dependent Children. Directs the 


development and issuance of 
regulations, specificationi. 
requirements, procedures, functional 
standards, and instniclional material to 
implement and maintain operational 
systems for processing Medicaid claims 
end defines their application to States 
and bcnefiGiaries of HCFA programs. 
Prepares general B 3 rstcnis plans and 
develops requirements for the detailed 
design and programming for model 
systems used by Slates in the 
administration of the Medicaid program. 
Plans, conducts, and evaluates studies 
aimed at long-range improvements in 
systems, methods, and procedures as 
they relates to the administration of the 
Medicaid program. Integrates systems 
within the framewwk of HCFA policies, 
goals, and objectives in an efficient and 
cost-effective manner. Develops and 
performs national oversight for MMIS 
related activity induding monitoring 
regional office responsibilities including 
automated data processing approvals 
and MMIS FFP issues in this area. 
Develops and approves cost allocation 
plans involving muld-agency programs. 
Develops data initiatives which will 
promote efficiency and unfformity^ in 
Medicaid operations and directs the 
implementation of national Title XIX 
data initiatives such as common coding, 
uniform bills, and electronic media 
claims. Develops standards for cost and 
l)enefit analysis and monitoring of 
KfMlS design, development, installation, 
and operations. Serves as HCFA focal 
point for contact with States and the 
private sector on MMIS issues. Develops 
and implements a program for the 
exchange of information to improve the 
operation of MMIS systems, methods, 
and procedures including conferences 
and other media. 

d. Division of Entitlement RequireB}ents 
(FPA841 

Plans, directs, and coordinates the 
development of operational policy, 
systems, and procedures for establishing 
and maintaining Medicare entitlement 
records, billing and collectmg Medicare 
premiums, administering State buy-ln 
agreements, and coordinaling 
entitlement for individuals covered 
under the Medicare program. Assesses 
the impact of operating sy^stems on 
beneficiaries of HCFA programs and 
develops proposals to belter meet their 
needs. Manages use by contractors of 
telephone, written, and personal 
communications to provide quality 
services to Medicare beneficiaries. 
Reviews the adequacy of services 
fumlshcKi by the Social Security 
Administration (SSA) m establishing 
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entitlement for Medicare beneficiaries 
and collecting premiums. Prepares and 
releases instructional material to SSA 
district offices on the entitlement 
premium, and buy-in processes. Issues 
instructions to SSA and SSA Field 
offices on resolving entitlement, 
premium, and buy-in problems and 
assists in resolving individual problems 
of beneficiaries when normal processes 
fail. Manages premium collections for 
billable individuals, third-party groups, 
and the State buy-in program. 

Dated: March 8. 1085. 
lamei L. Scott. 

Acting Administrator. Health Care Financing 
Administration. 

|FR Doc. 85-9181 Filed 4-18-85: 6:45 am) 
SttUNQ COOC 4120-aj-M 


Public Hearth Service 
Advisory Council; Establishment 

Pursuant to the Federal Advisory 
Committee Act. Pub. L 02-463 (5 U.S.C. 
App. I), the xNational Center for Health 
Services Research and Health Care 
Technology Assessment announces the 
establishment by the Secretary, HHS, of 
the National Advisor^’ Council on 
Health Care Technology Assessment on 
March 20.1965. pursuant to Pub. L. 96- 
551. the Health Promotion and Disease 
Prevention Amendments of 1984. 

Designation: Notional Advisory 
Council on Health Care Technology 
Assessment. 

Purpose: The Council will provide 
advice to the Secretory and to the 
Director of the National Center for 
Health Services Research and Health 
Care Technology Assessment 
concerning health care tcchnolog>’ 
issues and to assist in developing 
criteria and methods to determine 
whether specific health care 
technologies should be reimbursable 
under federally-financed health care 
programs. The Council will also review 
and make recommendations on research 
grant and contract applications over 
$50,000 in the area of health care 
technology. 

Authority for this is in statute so the 
Council will continue in existence until 
the statute is modified. 

Dated: April 4.1985. 

|oho E. .Marshall, 

Director. National Center for Health Services 
Research and Health Care Technology- 
Assessment. 

|FR Doc. 85-0193 Filed 4-16-85: 8:45 ain| 
WUJMO OOOe 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
1 Docket No. 4-20703-ILMI 

Proposed Withdrawal and Opportunity 
for Public Meeting, Petroglyph Canyon 
and Weatherman's Draw Prehistoric 
Rock Art Sitea, Carbon, County, MT 

agency; Bureau of Land Management. 

Interior. 

action: Notice. 

summary: The Bureau of Land 
Management proposes to withdraw 840 
acres of public land for administrative 
purposes associated with Petroglyph 
Canyon and Weatherman's Draw 
Prehistoric Rock Art Sites, Carbon 
County . Montana. This notice closes the 
land for up to 2 years from surface entry 
and mining. The land will rermain open 
to mineral leasing. 

DATE: Comments and requests for public 
meetings should be received by July 16. 
1985. 

ADDRESS: Comments and meeting 
requests should be sent to: Montana 
State Director. Bureau of Land 
Management, P.O. Box 36800. Billings. 
Montana 59107. 

FOR FURTHER INFORMATION CONTACT: 

lames Binando, Montana State Office, 
406-657-6090. 

SUPPtEMENTARY INFORMATION: 

On March 29.1965, a petition was 
approved allowing the Bureau of Land 
Management to file an application to 
withdraw the following described land 
from settlement, sale, location, or entry 
under the general public land laws, 
including the mining laws, subject to 
valid existing rights. 

Principal Meridian, Montana 
T 9 S R 26 F 

See. 35. loll 2 .3. 0 ,7, SW V 4 NEV 4 and 
SEV4NWy4. 

T. 8 S. R 24 E . 

Sec.’20. SEWSW*^ and SV^SB*;: 

Sec. 29. EVi nnd EWW^. 

The area described contains 840 acres in 
carbon County. 

The purpose of the proposed 
withdrawal is to protect prehistoric rock 
art sites. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
Montami Slate Director of the Bureau of 
Land Management. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 


persons who desire a public meeting forj 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the Montana State 
Director within 90 days from the datsdl 
publication of this notice. Upon 
determination by the authorixed officv^ 
that a public meeting will be held, a 
notice of the time and place will be 
published In the Federal Register at 
least 30 days before the scheduled (la1i| 
of the meeting. 

The application wil be processed in 
accordance with the regulations set 
forth in 43 CFR Part 2300. 

For a period of 2 years from the dale | 
of publication of this notice in the 
Federal Register, the lands wil) be 
segregated as specified above unless t 
application is denied or canceled or tk| 
withdrawal is approved prior to that 
date. No temporary uses will be 
permitted during this segregative ] 
lohn A. Kwiatkowikl, 

Deputy State Director, Division of Lords ad\ 
Renewable Resources. 

April 8.19B5. 

(FR Doc 65-9210 Ftled 4-16-85:8:45 am| 
Btujm CODE 43tO-l>«MI 


Wyoming; Worland District Multiple 
Use Advisory Council Meeting 

agency: Bureau of Land Management 
Interior, Worland District Office. 
Worland, Wyoming. 
action: Meeting of the Worland UisO 
Multiple Use Advisory Council. 

SUMMARY: Notice is hereby given in 
accordance with Pub. L 91-463.94-5711 
and 95-514. and 43 CFR Part 1780. tWf 
meeting of the Worland District Mu'i 
Use Advisory Council will be held on 
May 16.1985. at 10:00 a.m.. at the 
Worland Elk's Lodge. 

Agenda items for the meeting arc 
following: 

1. Washakie Resource Management P 

2. Grass Creek/Cody Wilderness ElS 

3. BIA1/USFS Interchange Progr im 

4. Resource Area Adjustments 

5. Grazing Issues 

6 . Realty Actions 

7. Access 

8.1 labitat Management Plans 

9. Allotment Categorization 

10. Worland District Office Building 

11. North Fork Well EIS 

12. Wild Horses 

The meeting is open to the public* 
Interested persons may make . 1 
statements to the Council at specific j 
limes during the meeting, or file 
statements for the consideration of 














Federal Register / VoK 50, No. 74 / Wednesday, April 17, 1985 / Notices 


15233 


LCouacil. Anyone wishing to make an 
[ortl statement must notify the District 
IMsiiHger by May 9.1985. Depending on 
I the number of persons wanting to make 
I ora! statements, a per-person lime limit 
iBsy be established. 

IsUPetEMKIITARY INFORMATION: 

ISommary minutes of this meeting will be 
[maintained in the Worland District 
lOffice and %vill be available for public 
llBfpection during regular business 
jhotfs. 

[oats: May 16,1985,10:00 a.ro. 

[ AOOftESS: Elk* *s Lodge. 604 Cobum 
I Avenue. Worland, Wyoming. 
im FURTHCR INFORMATION CONTACT. 
iChester E. Conard. District Manager, 
■Bureau of Land Management. P.O. Box 
1119. Worland. Wyoming 8240L 
iTclephone: (307) 347-9871. 

[cihi'afd L Fisk, 

p DisUioi Manager, 

(P Doc, H5-9286 Piled 4-18-85; 8 45 am) 
l•UJaG coot tsio-ei-ii 


Iliinerals Management Service 

lAlaska Offshore; Availability of the 
iFinal Environmental Impact Statement 
Ifor Proposed Oil and Gas Least Sale 
119 in the St George Basin 

Pursuant to section 102(2](C) of the 
[National Environmental F^licy Act of 
0 . the Minerals Management Service 
I prepared a final environmental 
set statement (EIS) for proposed oil 
igas Lease Sale 89 in St. George 

Settle copies of the final EIS can be 
' lined from the Office of the Regional 
ctor. Minerals Management Swicc. 
Mka Region, P.O. Box 101159, 
rage, Alaska 99S10. 

Copies of the Hnal EIS will also be 
vAiloble for inspection in the following 
' lie librarier Alaska Federation of 
Atives, Suite 304,1577 O Street. 

rage. AK 99501: Anchor Point 
^blic Library, Anchor Point, AK 99556: 
apartment of the interior Resource 
ary. Box 36, 701 C Street 
orage, AK 99513: Cordova Public 
ary. jfex 472, Cordova. AK 99574. 

Community Library. Box 157, 
ai. AK 99611: Elim Learning Center, 
to. AK 99739: Maines Public Library. 
fO Box 36. Haines, AK 99827; North 
Borough Library, Fairbanks, AK 
01; University of Alaska, Institute of 
and Economic Research Library, 
wbanks, AK 99801; Homer Public 
orary. Box 356, Homer, AK 99603: Z.). 
asac Public Library. 427 F Street 
iiorage, AK 99801: Juneau Memorial 
114 W, 4th Street. Juneau. AK 
Aloska State Library, Documents 


Librarian. Pouch G, )uneau. AK 99811; 
Ketchikan Public Library, 629 Dock 
Street, Ketchikan. AK 99901: Department 
of Defense, Army Corps of Engineers 
Library. P.O. Box 7002. Anchorage, AK 
99501; Kodiak Public Library, P.O. Box 
985. Kodiak. AK 99615: Metlakatla 
Extension Center, Metlakatla, AK 99926; 
Department of the Interior, Bureau of 
Mines Library, AF-F.O. Center, P.O, Box 
550. luneau. AK 9980Z; Petersburg 
Extension Center. Box 289. Petersburg. 
AK 99833: Seldovia Public Library. 
Drawer D, Seldovia. AK 99663: Seward 
Community Library, Box 537, Seward. 
AK 99664; University of Alaska luneau 
Library, P.O. Box 1447; Juneau. AK 
91447; Sitka Community Library. Box 
1090. Sitka. AK 99835: Douglas Public 
Library, Box 409. Douglas, AK 99824: 
University of Alaska Anchorage Library, 
3211 Providence Drive. Anchorage, AK 
99504: University of Aiaska Elmer E. 
Rasmusson Library. Fairbanks. AK 
99701; W'rangell Extension Center. Box 
851: WrangeU. AK 99929. 

Ralph D. Fasb. 

Acting Dirwclar, Minaroh Management 
Servica, 

Approved: 

Bnica BUfickafd, 

Director, EnvrronmeMal Project Reriew. 

[FR Doc. 85-9218 Plied 4-16-8S; 8:45 am) 
iiUJNQ COOe 4il<MiR<M 


Corpus Chrisb Oil and Gat Co.; 
Development Operationt Coordination 
Docunvent 

AOCNCV: Minerals Management Service. 
Interior. 

action: Notice of the Receipt of a 
Proposed Development O^mtions 
Coordination Document (iXX3>). 

8UMMART. Notice is hereby given that 
Corpus Christi Oil and Gas Company 
has submitted a DOCD describing the 
activities it proposes to conduct on 
Lease OCS-G 4258, Block 438 Brasos 
Area, offshore Texas. Proposed plans 
for the above area provide for the 
development and production of 
hydrocarbons with support activities to 
be conduQted from an onshore base 
located at Port CTConnor, Texas, 

DATE: The subject DOCD was deemed 
submitted on April 4.1985. 

AOORC88: A copy of the subject DOCD 
is available for public review at the 
Office of the Regional Director, Gulf of 
Mexico OCS Region. Minerals 
Management Service, 3301 North 
Causeway Blvd., Room 147, Metairie, 
Louisiana fOffice Hours: 9 a.m. to 3:30 
p.m., Monday through Friday). 


FOR FURTHER INFORMATION CONTACT. 

Mr. Michael ]. Tolbert; Minerals 
Management Service: Gulf of Mexico 
OCS Regum: Rules and Production: 
Plans, Platform and Pipeline Section: 
Exploration/Development Plans Unit: 
Phone (504) 838-0875. 

SUPPLEMENTARY INFORMATION; The 
purpose of this Notice it to inform the 
public, pursuant to section 25 of the OCS 
Lands Act Amendments of 1978, that the 
Minerals Management Service Is 
considering approval of the DOCD and 
that it is available for public review. 

Revised rules governing practices and 
procedures under which the Minerals 
Management Service makes Information 
contained in DOCDs avaibble to 
affected states, executives of affected 
local governments, and other Interested 
parties became effective December 13. 
1979 (44 FR 53685). Those practices and 
procedures are set out in revised 
§ 250.34 of Trtle 30 of the CFR. 

DbUkL April 5,1965. 

John L Rankin, 

Regional Director, Gulf of Mexico OCS 
Region. 

(FR Doc. 65-9206 Filed 4-1885; 8:45 am] 
aajJNQ COOC 431S>4IA-«I 


INTERNATIONAL TRADE 
COMMISSION 

(Investigation Na 731-TA-189 (FlnaOl 
Caldum Hypochlorlta From Japan 
Determination 

On the basis of the record’ developed 
in the subject investigation, the 
Commission determines,^ pursuant to 
section 735(b)(1) of the Tariff Act of 1930 
(19 U.S.C 1673(b)(1)), that an industry in 
the United States is materially injured 
by reason of imports &om Japan of 
calcium hypochlorite, provided for in 
item 41822 of the Tariff Schedules of the 
United States, which have been found 
by the department of Commerce to be 
sold in the United States at less than fair 
value (LTFV). 

Background 

The Commission instituted this 
investigation effective October 9.1984, 
foliowix^ a preliminary determination 
by the Department of Commerce that 
imports of calcium hypochlorite from 
Japan were being sold at LTFV within 
the meaning of section 731 of the Act (19 


^ Tb» rvoofd ii daliiMd In mc. S07,Nl) tlw 
CoenmiMtoo** nlM ot praotiw ■od pro^uis (19 
CFR 207268. 

* Vice Ctiairraan LitbsWr aod CofomMoatr 

Lodwink dlMoUfif 
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U.S.C 1673). Notice of the institution of 
the Commission's investigation and of a 
public hearing to be held in connection 
therewith was given by posting copies of 
the notices in the Office of the 
Sccrctar>\ U.S. International Trade 
Commission, Washington. DC, and by 
publishing the notice in the Federal 
Register of October 31,1984 (49 FR 
43807). A notice revising the 
Commission's schedule for the conduct 
of the investigation was published in the 
Federal Register of November 28,1984 
(49 FR 46817). The hearing was held in 
Washington, DC. on February 28,1985, 
and all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determinaiton in this investigation to the 
Secretary of Commerce on April 8,1985. 
The views of the Commission are 
contained in USITC Publication 1672 
(April 1985), entitled "Calcium 
Hypochlorite from |apan: Determination 
of the Commission in Investigation No. 
731-TA-189 (Final) Under the Tariff Act 
of 1930. Together with the Information 
Obtained in the Investigation." 

Issued: April 8.1965. 

By Order of the Commission. 

Kenneth R. Mason. 

Secretory. 

(FR Doc. 85-9228 Filed 4-16-415; 8:45 am) 
aiUJNO COOC 7090^»-N 


(InvestigatJon Nos. 701-TA-243 and 244 
(Preltminary) and 731-TA-256 Through 25$ 
(Pralkninary)) 

Carbon Steel Wire Rod From Poland, 
Portugal, and Venezuela 

agency: United States International 
Trade Commission. 
acticn: Institution of preliminary 
ccunter\^ailmg duly and antidumping 
investigations and scheduling of a 
conference to be held in connection with 
the investigations. 

summary: The Commission hereby gives 
notice of the institution of preliminary 
countervailing duty investigations Nos. 
701-TA-243 and 244 (Preliminary) under 
section 703(a) of the Tariff act of 1930 
(19 U.S.C. 16716(a)) and of preliminary 
antidumping investigations Nos. 731- 
TA-256. 257. and 258 (Preliminary) 
under section 733(a) of the Tariff Act of 
1930 (19 U.S.C. 1673b(a)) to determine 
whether there is a reasonable indication 
that an industry in the United Stales is 
matoriaily injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Portugal and Venezuela of 


carbon steel wire rod, provided for in 
item 607.17 of the Tariff Schedules of the 
United States, which arc alleged to be 
subsidized by the Governments of 
Portugal and Venezuela, and of carbon 
steel wire rod from Poland. Portugal, 
and Venezuela which are alleged to be 
sold in the United States at less than fair 
value. As provided in sections 703(a) 
and 733(a), the Commission must 
complete preliminary countervailing 
duty and antidumping investigations in 
45 days, or in this case by May 23.1965. 

For further information concerning the 
conduct of these investigations and rules 
of general application, consult the 
Commission's rules of practice and 
procedure, part 207, subparts A and B 
(19 CFR Part 207). and Part 201, Subparts 
A through E (19 CFR Part 201, as 
amended by 49 FR 32569, Aug. 15.1984). 
smCTiVR DATI: April 8.1985. 

FOR FURTHER INFORMAHON CONTACT: 
George L Deyman (202-523-01811. 

OfTice of Investigations. U.S. 
International Trade Commission, 701 E 
Street NW., Washington, DC 20438. 
SUPPLEMENTARY INFORMATION: 

Background. 

These investigations are being 
instituted in response to petitions filed 
on April 6,1985, by Atlantic Steel Co., 
Atlanta. CA; Continental Steel Corp., 
Kokomo. IN; Georgetown Steel Corp., 
Georgetown, SC; Nuther Star Steel 
Texas. Inc., Beaumont, TX: and Raritan 
River Steel Co., Perth Amboy, N). 

Participation in the investigations. 

Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Seendary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairwoman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Service list. 

Pursuant to § 201.11(d) of the 
Commission's rules (19 CFR 201.11(d)), 
the Secretary will prepare a service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to these investigations 
upon the expiration of the period for 
filing entries of appearance. In 
accordance with S 201.16(c) of the rules 
(19 CFR 201.16(c). as amended by 49 FR 
32509, Aug. 15 1984), each document 
filed by a party to the investigations 
must be served on all other parties to 


the investigations (as identified by the 
service list), and a certificate of serviot 
must accompany the document. The 
Secretary will not accept a document fa 
filing without a certiBcate of service. 

Conference. 

The Commission's Director of 
Operations has scheduled a conference! 
in connection with these investigatiom 
for 9:30 a.m. on April 30,1965 at the U1 
International Trade Commission 
Building, 701 E Street NW.. Washington 
DC Parties wishing to participate In (la 
conference should contact George L 
Deyman (202-523-0481) not later than 
April 26,1985 to arrange for their 
appearance. Parties in support of the 
imposition of countervailing and/or 
antidumping duties in these 
investigations and parties in opposition 
to the imposition of such duties will 
each be collectively allocated one hour! 
within which to m^e an oral 
presentation at the conference. 

Written submissions. 

Any person may submit to the 
Commission on or before May 3.19651 
written statement of information 
pertinent to the subject of the 
investigations, as provided in ] 267.15^ 
the Commission's rules (19 CFR 207.15) 
A signed original and fourteen (14) 
copies of submission roust be fiM 
with the Secretary to the Commission' 
accordance with § 201.8 of the rules (19 
CFR 201.8, as amended by 49 FR 3250(1 
Aug. 15.1984). All written submissions 
except for confidential business dsts 
will be available for public inspectioe 
during regular business hours (6:45 SJS 
to 5:15 p.m.) in the Office of the 
Secretary to the Commission. 

Any business information for which 
confidential treatment is desired mull 
be submitted separately. The envelops 
and all pages of such submissions mod 
be clearly labeled "Confidential 
Business Information." Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of section 3014- 
the Commission's rules (19 CFR 201 
amended by 49 FR 32569, Aug. 15.1901i 

AUTHORITY: These Investigations 
being conducted under authority of the 
Act of 193a title VII. This notice Is pub^ 
pursuant to $ 207.12 of the Commission’! 
rules (19 CFR 207.12). 

Issued: April 11.1985. 

By order of the Commission. 

Kenneth R. Mason. 

Socrelary, 

IFR Doc. 85-8232 Filed 4-18-85; 8:45 .ml 
aiiuMa COOC 
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iinvfstigatiofi No. 337-TA-1951 

Certain Cloisonne Jewelry; 

Commission Decision Not To Review 
Initial Determination; Deadline for 
Riing Written Submission on Remedy, 
the Public Interest and Bonding 
A6£M€y: U.S. International Trade 
Commission. 

icnON; Notice is hereby given that the 
Commission has determined not to 
nview the administrative law judge's 
mitial determination that there is a 
i-iolation of section 337 in the above- 
Icaptioned investigation. The parties to 
[dieinvestigation and interested 
Government agencies are requested to 
file written submissions on the issues of 
ftemedy. the public interest, and 
[bonding: 

summary: On March 6.1985, the 
iidministrativc law judge issued in initial. 
determination that there is a violation of 
Liection 337 in the importation and sale 
|dcertain cloisonne jeweI^>^ No 
Ipetitions for review or comments from 
fovemment agencies or the public have 
been received. Having examined the 
I record in this investigation, including 
I tbe initial determination, the 
iCommission has determined not to 
[review the initial determination. 
IConsequcntly. the initial determination 
lbs become the Commission 
■(IctenninBtion on violation of section 337 
jin this investigation. 

I authority: The authority for the 
iCommission's disposition of this matter 
|iicontained in section 337 of the Tariff 
I Act of 1930 (19 U.S.C. 1337) and in 
111210.53-56 of the Commission's rules 
^practice and procedure (as amended 
bj 49 FR 46123 (November 23.1984) to 
pbe codified at 19 CFR 210.53-.56). 
hon further information contact: 
Ibdith M. Czako. Esq^ Office of the 
IjCeneral Counsel. U.S. InlemalionHl 
prade Commission, telephone 202-523- 

|SUt>Fl£MENTARV INFORMATION: WnVPn 
lptf5m;i5/o/i*r Inasmuch as the 
Fotnmission has found that a violation 
flection 337 has occurred, it may issue 
■l)«i order which could result in the 
P^iusion of the subject articles from 
wP^ into the United States and/or (2) 
l^se and desist orders which could 
l^uli in one or more respondents being 
t^uired to cease and desist from 
in unfair acts in the 
Pportation and sale of such articles. 
BJl^ordingly, the Commission is 
|P^8led in receiving written 
P^issions which address the form of 


relief, if any. which should be ordered. 

If the Commission contemplates some 
form of relief, it must consider the 
effects of that relief upon the public 
interest. The factors which the 
Commission will consider include the 
effect that an exclusion order and/or a 
cease and desist order would have upon 
(1) the public health and welfare. (2) 
competitive conditions in the U.S. 
economy. (3) the U.S. production of 
articles which are like or directly 
competitive with those which are the 
subject of the investigalion. and (4) U.S. 
consumers. The Commission is therefore 
interested in receiving written 
submissions concerning the effect, if 
any. that granting relief would have on 
the public interest. 

If the Commission orders some form 
of relief, the President has 60 days to 
approve or disapprove the Commission's 
action. During this period, the subject 
articles would be entitled to enter the 
United States under a bond in an 
amount determined by the Commission 
and prescribed by the Secretary of the 
Treasury. The Commission is therefore 
interested in receiving written 
submissions concerning the amount of 
the bond, if any. which should be 
imposed. 

Tlie parties to the investigation and 
interested Government agencies are 
requested to file written submissions on 
the issues of remedy, the public interest, 
and bonding. The complainant and the 
Commission investigative attorney are 
also requested to suomit a proposed 
exclusion order and/or a proposed 
cease and desist order for the 
Commission's consideration. Persons 
other than the parties and Government 
agencies may file written submissions 
addressing the issues of remedy, the 
public interest, and bonding must be 
filed not later than the close of business 
on the day which is fourteen (14) days 
from the date this notice appears in the 
Fcideral Register. Written submissions in 
reply to the submissions on remedy, the 
public interest, and bonding must be 
filed not later than the close of business 
on the day which is twenty-one (21) 
days from the date this notice appears in 
the Federal Register. 

Commission hearing: The Commission 
does nut plan to hold a public hearing in 
connection with final disposition of this 
investigation. 

Additional information: Persons 
submitting written submissions must file 
the original document and 14 true copies 
thereof with the Office of the Secretary 
on or before the deadline staled above. 
Any person desiring to submit a 


document (or a portion thereof) to the 
Commission in confidence must request 
confidential treatment unless the 
information has already been granted 
such treatment by the administrative 
law judge. All such requests should be 
directed to the Secretary of the 
Commission and must include a full 
statement of the reasons why the 
Commission should grant such 
treatment. Documents containing 
confidential information approved by 
the Commission for confidential 
treatment will be treated accordingly. 
All nonconfidential written submissions 
will be available for public inspection at 
the Secretary’s Office. 

Notice of this investigation was 
published on the Federal Register of 
june a 1984 (49 FR 23461). 

Copies of the nonconfidential version 
of the administrative law judge's initial 
determination and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (0:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary. U.S. 
International Trade Commission. 701 E 
Street NW,. Washington. D.C. 20438. 
telephone 202-523-0161. 

By ord«r of the Commission. 

Issued: April 0.1965. 

Kenneth R. Meson. 

Secretary. 

|FR Doc. 85-9230 Filed 4-16-85; 8:45 am] 
eiLUNO COOE 7020-e»-M 


I Investigation No. 337-TA-197I 

Certain Compound Action Metal 
Cutting Snips and Components 
Thereof; Receipt of Initial 
Determination Terminating 
Respondent on the Basis of Consent 
Order Agreement 

agency: U.S. International Trade 
Commission. 

action: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in the above-captioned investigation 
terminating the following respondent on 
the basis of a consent order agreement: 
U.S. General Supply Corporation. 

SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission’s rules, the presiding 
officer's initial determination will 
become the determination of the 
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Cominission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon the parties on April 10,1965. 

Copies of the initial determination, the 
consent order agreement, and all other 
nonconfidcntifll documents filed in 
connection w*ith this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission. 701 E 
Street NWm Washington. D.C. 20436. 
telephone 202-523-0161. 

Written comments: Interested persons 
may file written comments with the 
Commission concerning terminatiun of 
the aforementioned respondent. The 
original and 14 copies of all such 
comments must be filed with the 
Secretary to the Commission. 701 E 
Street NW., Washington. D.C. 20436. no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
(or portion thereof) to the Commission in 
confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it. 

FOn FURTHER INFORMATION CONTACT; 
Ruby ). Dionne. Office of the Secretary, 
U.S. International Trade Commission, 
telephone 202-523-0176. 

By order of the CommiMion. 

Issued: April 6.1985. 

Keiineih R. Mason, 

Secretary. 

|FR Doc 85-0229 Filed 4-16-65; 8:45 am) 
aiLUNC CODE 


(investigations Nos, 701-TA-239 
(Preliminary) and 731-TA-24S (PreRminary)) 

Certain Ethyl Alcohol From Braail 

Determination 

On the basis of the record * developed 
in the subject investigations, the 
Commission determines, pursuant to 
sections 763(a) and 733(a j of the Tariff 
Act of 1930 (19 U.S.C 1671b(a) and 
1673(a)), that there is a reasonable 
indication that an industry in the United 
Stales is threatened with material injury 
by reason of imports from Brazil of 


• Tb« record is defined in see 2U72l(i) of Ihe 

CofnraiMlon s rulei of prsclloe snd procedure (19 
cm 207.2(1)). 


certain ethyl alcohol, * provided for in 
item 427.86 of the Tariff schedules of the 
United States, which arc alleged to be 
subsidized by the Government of Brazil 
(investigation No. 701-TA-239 
(Preliminary)) and which are alleged to 
be sold in Ihe United States at less than 
fair value (LTFV) (investigation No. 731- 
TA-24a (Preliminary)). 

Background 

On February 25.1985. petitions were 
filed with the Commission and the 
Department of Commerce by Counsel on 
behalf of the Ad Hoc Committee of 
Domestic Fuel Ethanol Producers, 
alleging that an industry in the United 
States is materially injured or 
threatened with mateHal injury by 
reason of subsidized and LTFV imports 
of certain ethyl alcohol from Brazil. 
Accordingly, effective February 25,1985, 
the Commission instituted preliminary 
countervailing duty investigation No. 
70t-TA-239 (Preliminary) and 
preliminary antidumping investigation 
No. 731-TA-248 (Preliinary). 

Notice of the Institution of the 
Commission's investigations and of a 
public conference to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission. Washington. DC, 
and by publishing the notice in the 
Federal Register of March 6,1985 (50 FR 
9136). The conference was held in 
Washington. DC, on March 19,1985. and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

llie Commission transmitted its 
determination in this investigation to the 
Secretary of Ckimmerce on April 11, 

1985. The views of the Commission are 
contained In USITC Publication 1678 
(April 1965), entitled Certain Ethyl 
Alcohol from Brazil: Determination of 
the Commission in Investigation No. 
701-TA-239 (Preliminary) and 
Investigation No. 731-TA-248 
(Prelimiary) Under the Tariff Act of 
1930, Together With the Information 
Obtained in the investigations.** 

issued April 12,1985. 

By order of Ihe Commisf ion. 

Kennelh R. Mssoo. 

Secretary, 

|FR Doc. 8S-9233 Filed 4-16-85; 8:45 am) 
aiLUNO coot 7020 -CS 

’ Th« ethyl elcohol (ethanol) included In Ihete 
InveitisalioDf H fuel elhsoo) (fod'frade eUuuiol) 
Hnporled under Hem 427 88 of fhe Tariff Schedulca 
of the United Slatee (TSU$| and aubject to 
addiUoosl dutiei under TSUS Item 90150. 


(Investigation No. 337-TA-1S5I 
Certain Rotary Wheel Printing 
Systems; Commission Decision To 
Review Initial Determination and 
Schedule for Filing of Written 
Submissions on Violation and on 
Relief, the Public Interest, and 
Bonding; Notice of Commission 
Hearing; Notice of Extension of 
Administrative Deadline for 
Comfitetion of Investigation 
aoency: U.S- International Trade 
Commission.. 

action: Notice is hereby given that the 
Commission has determined to review 
(he administrative law judge's initial ^ 
determination that there Is a violation of | 
section 337 of the Tariff Act of 1930 in 
the a bove-captioned investigation. 

authority: The authority for ihe 
Commission's disposition of this matter 
is contained in section 337 of the Tariff 
Act of 1930 (19 U-S.C. 1337) and in 
sections 210.S3-.56 of the Commis»ion'» 
rules of practice and procedure (49 FR 
46123 (Nov. 23.1964); to be codified at ll| 
CFR 210 53-.5e). 

FOR FURTHER INFORMATION CONTACT. 

Charles H. Nalls. Esq., Office of the 
General Counsel, U.S. International 
Trade Commission, telephone 202-52J- 
1626. 

SUPPLEMENTARY INFORMATION: On 
February 15.1985. the administrattvp 
law judge issued an initial 
determination that there is a violation d| 
section 337 in the importation and salt 
of certain rotary wheel printing syst4!jni| 
Respondents petitioned for review of 
various parts of the initial detenninaii^| 
pursuant to { 210.S4(a) of the 
Commission's rules. 

After examining the petitions for 
review and the responses thereto, the 
Commission has concluded that thert 
are issues that warrant review. 
Specifically, the commission will reviiV| 
the following questions: 

1. Whether U.S. Letters Patent 
4.118,129 (the 129 patent) is invalid 
virtue of anticipation within the mean 
of 35 U.S,C 102(g). 

2. Whether the 129 patent Is invalid 
as obvious within the meaning of 35 
U.S.C 103. 

3. Whether the 129 patent is invalid 
for failure to disclose "best mode" as 
required by 35 U.S.C. 112. 

4. Whether the 129 patent is 
unenforceable by reason of InequilaWt J 
conduct before the United States Pa!cw| 
and Trademark Office in connection 
with the patent applicant's alleged 
failure to disclose relevant prior art 
consisting of the Hy Type I printer snd 
manual and certain optical en^ders 
manufactured by Litton and Disc 
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S. Whether the devices manufactured 
•Mi imported by respondents infringe 
diiin 8 of the "129 patent. The 
Commission is especially interested in 
the effect, if any. of prosecution history 
estoppel on the question of infringement 
uoder the doctrine of equivalents. 

6i W hether the importation or sale of 
respondents' devices has the effect or 
tendency to destroy or substantially 
injure an "Industry, * * * in the United 
Sutes." 

If the Commission finds that a 
violation of section 337 has occurred, it 
may issue (1) an order which could 
result in the exclusion of the subject 
iitides from entry into the United 
States and/or (2) cease and desist 
orders which could result in one or more 
ropondents being required to cease and 
desist from engaging in unfair acts In the 
importation and sale of such articles. 
Accordin^y. the Commission is 
isterested in receiving written 
inboiissiont which address the form of 
lielief. if any, which should be ordered. 

I If the Commission concludes that a 
[vioiation of section 337 has occurred 
lind contemplates some form of relief, it 
Isiust consider the effect of that relief 
Ispon the public interest. The factors 
l^ch the Commission will consider 
mhide the effect that an exclusion 
Ivder and/or cease and desist order 
hould have upon (1) the public health 
knd welfare, (2) competitive conditions 
pthc US, economy, (3) the U.S. 
vreduction of articles which are like or 
bdirccily competitive with those which 
Hre the subject of the in\^stigation, and 
RDU.S. consumers. 

I If the Commission finds that a 
pWiUon of section 337 has occurred 
W orders some form of relief, the 
pwident has 60 days to approve or 
i^pprove the Commission’s action, 
^nng this period, the subject articles 
►odd be entitled to enter the United 
^tes under a bond In an amount 
ftermined by the Commission and 
►ttcribed by the Secretary of the 
■^asury. The Commission is therefore 
Pjj^ted In receiving written 
Passions concerning the amount of 
bond, which should be imposed 

PI«nsion of Administrative Deadline 

I Because of (he complex nature of the 
1^ in this case, the Commission, 
section 337(b)(1) and { 210.59 of 
P^mmission's rules of practice and 
(49 FR 46139, Nov. 23.1984). 
P^gnated (his investigation "more 
^plicated’* and extended the original 
Pj^ine for completion of the 
P^igstion by 61 days, le.. until May 
^9 FR 35073 (September 12, 
iighl of the relatively short 
of time remaining before the 


expiration of that deadline, (he extent of 
the review undertaken, and the need for 
a Commission hearing, the Commission 
has extended the administrative 
deadline for completion of the 
investigation to August 12,1965. 

Commission Hearing 

The Commission will hold a public 
hearing on May 28,1985. in the 
Commission's Hearing Room, 701 £ 
Street, NW. Washington, D.C 20436, 
beginning at 10:00 a.m. lihe hearing will 
be divid^ into two parts. First the 
Commission will hear oral arguments on 
the Issues under review. Second, the 
Commission will hear presentations 
concerning appropriate relief, the effect 
that such relief would have upon the 
public interest, and the proper amount 
of the bond in the event that the 
Commission determines that there is a 
violation of section 337 and that relief 
should be granted. These matters will be 
heard on the same day in order to 
facilitate the completion of (his 
investigation within time limits 
established under law and to minimize 
the burden upon the parties. 

Oral Arguments 

Parties to the investigation and 
interested Government agencies may 
present oral arguments concerning the 
issues under review. That portion of a 
party's or an agency's total time 
allocated to oral argument moy be used 
in any way the party or agency making 
argument sees fit. i.e.. a portion of the 
time may be reserved for rebuttal or 
devoted to summation. The oral 
arguments will be held In the following 
or^r. complainant, respondents. 
Government agencies, and the 
commission investigative attorney. 
Persons making oral argument are 
reminded that such argument must be 
based upon the evidentiary record 
certified to the Commission by the 
administrative law judge. 

Oral Presentations on Relief, the Public 
Interest, and Bonding 

Following the oral arguments on the 
issues under review, parties to the 
investigation. Government agencies, 
public-interest groups, and interested 
members of the public may make oral 
presentations on the issues of relief, U>e 
public interest, and bonding. This 
portion of the hearing is quasi-legislative 
in nature; presentations need not be 
confined to the evidentiary record 
certified to the Commission by the 
administrative law judge, and may 
include testimony of witnesses. Oral 
presentations on relief, the public 
interest and bonding will be heard in 
this order complaint respondents. 


Government agendes. (he Commission 
investigative attorney, public interest 
groups, and interested members of the 
public. 

Time Limit for Oral Argument and Oral 
Presentation 

Complainant, respondents (taken 
together), the Commiasion investigative 
attorney, and Government agendes will 
be limited to a total of 30 minutes 
(cxdusive of time consumed by 
questions from the Commission or its 
advisory staff) for making both oral 
argument on violation and oral 
presentations on relief, the public 
interest, and bonding. Persons making 
presentations solely on relief, the public 
interest, and bonding will be limited to 
10 minutes (exclusive of time consumed 
by questions from the Commission or its 
advisory staff. The Commission may in 
its discretion expand the 
aforementioned time limits upon receipt 
of a timely request to do so. 

Written Submissions 

In order to give greater focus to the 
hearirvg. the parties to the investigation 
and interested Government agendes are 
encouraged to file written submissions 
on the legal issues under review and on 
the issues of relief, the public interest, 
and bonding. Complainant and the 
Commission Investigative attorney are 
also requested to submit a proposed 
exclusion order and/or a proposed 
cease and desist order for the 
Commisson's consideration. Persons 
other than the parties and Government 
agendes may file written submissions 
addressing the issues of relief, the public 
interest, and bonding. 

Written submissions on the issues 
under review must be filed not later 
than the close of business on April 24, 
1985, and submissions on relief, the 
public interest, and bonding must be 
filed not later than the close of business 
on May 3.1985. Reply submissions on 
the issues under review and on relief, 
the public interest, and bonding must be 
filed not later than May 10.1985. 

AddldonaJ Informatioa 

Persons submitting written 
submissions must file the original 
document and 14 true copies thereof 
with the Office of the Secretary on or 
before the deadlines stated above. Any 
person desiring to submit a document 
(or portion thereoO ihc Commission in 
confidence must request confidential 
treatment unless Die information has 
already been granted such treatment by 
the administrative law judge. All such 
requests should be directed to the 
Secretary to the Commission and must 
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include a full statement of the reasons 
why the Commission should grant such 
treatment. Documents containing 
confidential information approved by 
the Commission for confidential 
treatment will be treated accordingly. 
All nonconfidential written submissions 
will be available for public inspection at 
the Office of the Secretary. 

Notice of this investigation was 
published in the Foderal Register of 
March 7.1984 (49 FR 05027). 

Copies of the nonconfidential version 
of the administrative law judge's initial 
determination and all other 
nonconfidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.ro. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commission. 701 C 
Street NW.. Washington. D C. 20436. 
telephone 202-523-0161. 

Issued: April 10.1965. 

By order of the Commission. 

Kenneth R. Mason, 

Secfvtary, 

|FR Doc. 85-9231 Filed 4-16-85:645 am) 
BIUJMO COOC 7030-(»-ll 


(investigation No. 701-TA-238 
(Preliminary)] 

Low*f uming Brazing Copper Wire and 
Rod From New Zealand 

agency: United States International 

Trade Commission. 

action: Termination of investigation. 

summary: On March 27,1985. the 
Commission was notified by the United 
States Trade Representative that, 
effective April 1,1985, the obligations of 
the Agreement on Interpretation and 
Application of Articles VL XVI. and 
X3(]1I of the General Agreement on 
Tariffs and Trade (the Subsidies Code) 
will not apply between the United 
States and New Zealand. Accordingly, 
as of that date. New Zealand is no 
longer a “country under the Agreement" 
within the meaning of the Tariff Act of 
1930 and is not entitled to an injury 
determination in countervailing duty 
investigations. The Commission is. 
therefore, terminating preliminary 
countervailing duty investigation No. 
701-TA-238 (Preliminary). 

EFFECTIVE DATE: April 1, 1985. 

FOR FURTHER INFORMATION CONTACT*. 
Cynthia Wilson (202-523-0291). Office of 
Investigations. U.S. International Trade 
Commission, 701 E Street NW„ 
Washington. DC 20436. 

Authority; This investigation is being 
terminated under authority of the Tariff Act 
of ISOa title VII. This notice is published 
pursuant to § 207.40 of the Commission's 
rules (19 CFR 207.40). 


Issued: April 5.1965. 

By order of the Commission. 

Kenneth R. Mavoo. 

Secretory. 

|FR Doc. 85-9234 Filed 4-16-85: 8:45 um| 
BtLUHQ CODE 70S0-«^-«l 


[Investigation No. 731-TA-244 
(Preliminary)! 

Natural Bristle Paint Brushes From the 
People’s Republic of China 

Detormination 

On the basis of the record ' developed 
in the subject investigation, the 
Commission determines, pursuant to 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b[a)). that there is a 
reasonable indication that an industry in 
the United States is threatened with 
material injury * by reason of imports 
from the People’s Republic of China of 
natural bristle paint brushes, except 
artists* brushes, provided for in item 
750.85 of the Tariff Schedules of the 
United States, which are alleged to be 
sold in the United Stales at less than fair 
value (LTFV). 

Background 

On February 19.1985, a petition was 
filed with the Commission and the 
Department of Commerce by the United 
States Paint Brush Manufacturers and 
Suppliers Ad Hoc Import Action 
Coalition, Washington. DC alleging that 
an industry in the United States is 
materially injured or threatened with 
material injury by reason of LTTV 
imports of natural bristle paint brushes 
from the People’s Republic of China. 
Accordingly, effective February 19,1985. 
the Commission instituted preliminary 
antidumping investigation .No. 731-TA- 
244 (Preliminory). 

Notice of the institution of the 
Commission’s Investigation and of a 
public conference to be held'in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission. Washington. DC. 
and by publishing the notice in the 
Federal Register of .March 6,1965 (50 FR 
9138). The conference was held in 
Washington, DC. on March 15.1985, and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determination in this investigation to the 

'The racofxi it dafined in tac 2072(i) ol tht 
CommiMtoo't ruitt of practice and procedure (19 
CFR 2072(0). 

’Commitfiooert Ecket and Rohr alto dclennined 
that there wat a rctiooable indicailon that un 
induttry In the United Stalea ia materially in)ured by 
reaaon of importa from the People's Republic of 
China of natural britile paint bntahea. except artiata' 
bruahea, which are alle^ to be add tn Ihe United 
Slates at LTFV. 


17. 1985 / Notices 


Secretary of Commerce on April 5.1985 
The views of the Commission are 
contained in USfl'C Publication 1674 
(April 1985), entitled “Natural Bristle 
Paint Brushes from the People’s 
Republic of China: Determination of the 
Commission in Investigation No. 244 
(Preliminary) Under the Tariff Act of 
1930, Together With the Information 
Obtained in the Investigation.” 

Issued: April a. 1985, 

By order of the Commission. 

Kenneth R. Mason. 

Secretary. 

|FR Doc. 85-0227 Filed 4-16-85: 8:45 .im) 
WLLING COOf 7030^1-11 


INTERSTATE COMMERCE 
COMMISSION 

Forms under review by Office of 
Management and Budget 

The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C 
Chapter 35) is being submitted to the 
Office of Management and Budget for 
review and approval. Copies of the 
forms and supporting documents may be 
obtained from the Agency Clearance 
Officer. Ray Houser (202) 275^723 
Comments regarding this information 
collection should be addressed to Ray 
Houser. Interstate Commerce 
Commission. Room 1325.12th and 
Constitution Avenue., NW„ W’ashingtot 
DC 20423 and to Gary Waxman. Offior 
of Management and Budget. Room 322S 
NEOB, Washington. DC 20503. (202) 395- 
7340. 

Type of Clearance: New 
Dureau/Office: Office of Proceedings 
Title of Form: Applications for 
Certificates of Registration for cerUin^ 
Motor Carriers of Properly under 
Section 10530 of the 1C Act 
0MB Form No,: N/A 
Agency Form No.: OP-2 
Frequency: Annual 

Respondents: Foreign motor carriers of j 
Property 

No. of Respondents: 5.000 
Total Burden Hrs.: 5.000 i 

fames H. Ba>iie. | 

Secretary. i 

|FR Doc 85-0235 Filed 4-1685; 8:45 am| I 
COOC 709S<OI-y I 


IDocket No. AB-19 (Sub.104X)l 

The Baltimore & Ohio Railroad Co.; 
Abandonment In Fayette County, PA; 
Exemption 

Applicant has filed a notice of 
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exempdon under 49 CFR Part 1152 
Sobpart Y-^Exempt Abandonments to 
abandon its line of railroad between 
valuation station 21-h40 and valuation 
ttation 68 + 23. at or near Uniontown. 

PA. 

Applicant has certified (1) that no 
bcai traffic has moved over the line for 
at least 2 years and that overhead traffic 
bnoi moved over the line or may be 
moutedL and ( 2 ) that no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
lovernmeotal entity acting on behalf of 
user) regarding cessation of scrxdce 
over the line either is pending with the 
0}mniissiOQ or has been decided in 
IfaYor of the complainant within the 2- 
period* The appropriate State 
l^ency has been notifi^ in writing at 
|SM 8 t 10 days prior to Bling of this notice. 

As a condition to use of this 
nemption. any employee affected by 
^ abandonment shall be protected 
^uant to Oregon Short Line R. Co.- 
^mionment-Goshen, 3601.CC 91 
p79) 

The exemption will be effective May 
p. 1965 (unless stayed pending 
^nxideration). Petitions to stay must 
n filed by April 29.1985. and petitions 
lb reronsideratlon. including 
pvimnrnental, energy, and public use 
pocems. must be Bled by May 7,1085 
Office of the Secretary. Case 
fcnrrul Branch, Interstate Commerce 
ptmmission. Washington. DC 20423. 

I A copy of any petition filed with the 
l^mission should be sent to 
kplca nt *8 representatives: 

H. Richmond. Suite 2204.100 
I North Charles Street. Baltimore, MD 

I 21201 

pn-J. Shudtx. P.O. Box 8419, 

I (^eveland, OH 44101. 

I If the notice of exemption contains 
P^or misleading information, use of 
p exemption is void ab initio. 

|A notice to the parties will be issued if 
pof the exemption is conditioned 
pn eiivironmental or public use 

I Decided; April a. 1985. 

^ the Commission. Keber P. Hardy. 

Office of Proceedings. 

H. Bayne. 
moftary. 

l*Ooc. as-923e FUed 4-18^; 8:45 am) 
coot 7Wi-eV4l 


(Docket No. AB-31 C$ub-21X)] 

Grand Trunk Western Railroad C 04 
Discontinuance of Service in Saginaw 
County. Ml; * Corrected Notice of 
Exemption 

On March 4,1985. Grand Trunk 
Western Railroad Company (GTW) Bled 
a notice of exemption under 49 CFR Part 
1152 Subpart F— Exempt 
Abandonments, to abandon a portion of 
former Michigan Central Saginaw 
Branch railroad line extending between 
milepost 92.5 and milepost 98.8. a 
distance of approximately 6.1 miles, in 
Saginaw County, MI. 

The notice of exemption served March 
29.1985. inadvertently misdescribed the 
type of action that would exempt. The 
notice of exemption described the line 
as one to be abandoned by (GTW), but 
did not reflect that a portion of this line 
is used by The Chesapeake and Ohio 
Railway Company (CAO) under a 
trackage rights agreement and that 
portion has been offered for sale to 
C&O. 

Since GTW has not described the 
portion that may be sold to C&O. the 
extent of the remaining portion that will 
be abandoned can not be determined. 
Accordingly, the notice of exemption is 
corrected to reflect the fact that the 
exemption involves only a 
discontinuance of service for the entire 
6.1 mile line. At such time that Grand 
Trunk determines the portion of the line 
which C&O will acquire, it can file a 
notice of exemption to abandon the 
remainder. 

GT has certified ( 1 ) that no local 
traffic has moved over the line for at 
least 2 years. ( 2 ) the line does not 
handle overhead traffic, and (3) no 
formal complaint filed by a user of rail 
service on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
on the line either is pending with the 
Commission or has been decided In 
favor of the complainant within the 2 > 
year period preceding this notice. The 
Public Service Commission or 
equivalent agency in the State of 
Michigan has been notified. See 
Exemption of Out of Service Rail Lines, 
306 LCC. 885 (1983). 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Ca.- 
Abandonment-Coshen, 3601.C.C. 91 
(1979). 


* l^eviaiiAljr cntitlMl Grand Trunk Western 
RaiIrvodCoiTipany-~Abandonm9nt^in Saginaw 
County. Mi. 


The exemption will be effective on 
May 17,1965 (unless stayed pending 
reconsideration). Petitions to stay the 
effective date of the exemption must be 
filed by April 29.1985, and petitions for 
reconsideration, including 
environmental energy, and public use 
concerns, must be fil^ by May 7,1965, 
with: Office of the Secretary, Case 
Control Branch. Interstate Commerce 
Commission. Washington. DC 20423. 

A copy of any petition filed with the 
Commission must be sent to applicant's 
representatives: lohn CL Danielson. 
Grand Trunk Western Railroad 
Company. 131 West Lafayette 
Boulevard. Detroit. MI 48226. 

If the notice of exemption contains 
false or misleading information, the use 
of the exemption is void ab initio. 

A notice to the parties will be issued If 
use of the exemption is conditioned 
upon environmental or public use 
condition. 

Decided: April 11.1965. 

By the Commission, Heber P. Hardy. 
Director. Office of Proceedings, 
lames If. Bayne, 

Secretary. 

|FR Doc 85*9239 Filed 4-18-85; 8:45 am] 
eiujNo oooe 


[Finance Docket No. 30839] 

Louisiana & Arkansas Railway Co.; 
Trackage Rights Exemption; iIJinola 
Central Gulf Railroad Co. and New 
Orleans Terminal Co.; Exemption 

On March 18,1985, Louisiana & 
Arkansas Railway Company (LAA) filed 
a notice of exemption under 49 CFR 
1180.4(g) to relocate a line of railroad. 

LAA and Illinois Central Gulf Railroad 
Company (ICG) operate paralled tracks 
for a considerable distance in Jefferson 
Parish, LA. The close proximity of these 
tracks to each other has resulted in 
duplicate grade crossings and traffic 
congestion on a major thoroughfare. To 
alleviate this problem, the Louisiana 
Department of Transportation and 
Development reached an agreement 
with L&A. ICG. and New Orleans 
Terminal Company (NOT) that 
contemplates removal of certain grade 
crossings and the consolidation of the 
operations of LAA and ICG on certain 
lines of ICG and NOT. In particular. 

LAA will ( 1 ) abandon (a) 4.060 feet of its 
line between milepost 855.60 and 
milepost 856.37 and (b) 28.275 feel of its 
line extending between the westerly 
right-of-way line of Worth Street at 
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milepost 850.76 and the easterly right-of- 
way lines of Turnbull Drive at milepost 
862.14: (2) acquire trackage rights (a) 
over the line of ICC between Alliance 
Avenue near Frellsen and East Bridge 
Junction in Shrewsbury, a distance of 
approximately five miles in Jefferson 
Parish, and (bj over those portions of the 
lines of NOT in Shrewsbury between 
milepost 0.0S-A and milepost 0.9O-A 
and over that portion of NOT Track 1-9 
between the southwesterly switching 
point of this line and the point of 
connection with L&A. a distance of 
approximately 352 feet: and (3) construct 
(a) two connections between its line and 
the line ICG. and (b) certain tracks on 
an easement of NOT.* 

Joint projects involving the relocation 
of a line of railroad which does not 
disrupt service to shippers are 
categorically exempt bom 49 U.S.C 
11343. See 49 CFR 1180.2(d)(5J. In 
D.T&lIl—Trackage Rights. 363 l.C.C. 
678 (19811. the Commission determined 
that line relocations embrace trackage 
rights transactions like the one involved 
here. The relocation of L&A*8 line does 
not affect any shippers. In fact, the only 
shipper located on the existing line has 
not shipped any traffic within the past 
two years and has advised L&A that it 
does not oppose relocation of the line. 
Accordingly, the relocation of the L&A 
line meets the criteria of 49 CFR 
1180.2(d)(5). 

As a condition to the use of this 
exemption. L&A has proposed that any 
employees affected by the transaction 
be protected by the conditions set forth 
in Norfolk and Western Ry. Co ,— 
Trackge Rights--BN 354 I.CC. 605 
(1978), as modified in Mendocino Coast 
Ry., Inc.—Lease and Operate, 3801.C.C. 
653 (1980). However, since the relocation 
project involves not only trackage rights 
but an incidental abandonment as well, 
we also must impose the conditions set 
forth in Oregon Short Line R- Co ,— 
Abandonment^-Coshen, 3601.C.C. 91 
(1979). Together these conditions satisfy 
the statutory requirements of 49 U.S.C 
10505(g)(2). 

Decided: April 9.1965. 

By the Commission. Hebcr P. Hardy. 
Director, Officer of Proceedings. 

James K. Bsyoe. 

Secretary, 

(FR Doc. 65-9237 Filed 4-16-85: 645 amj 
aauNQ cooc Toss-et-M 

'Trsnssetions that fsll into one of the exempt 
catofonet in 46 CFR 11S0.2((i) are exempt from prtor 
approval under 4iS U6.C 11343. If elements of the 
transaction also require approval under other 
•ectioos of 49 U.S.C Subtitle IV, a separate autboniy 
or exemption under 49 U6.C 10506. from those 
aections must be obtained. A separata decision will 
follow concerning the construction phase of the 
transaction. 


DEPARTMENT OF JUSTICE 

Lodging of Consent Decree; Chrysler 

Cofp. 

In accordance with Departmental 
policy. 28 CFR 50.7. notice is hereby 
given that on April 4.1985 a proposed 
consent decree in United States v. 
Chry^ster Corporation, Civil Action No. 
85-CV-71482-DT was lodged with the 
United States District Court for the 
Eastern District of Michigan. Southern 
Division. The United Stales 
simultaneously filed a complaint against 
the Chrysler Corporation which alleges 
violations of Section 307 of the Clean 
Water Act resulting from the failure of 
three of Chrysler’s vehicle assembly 
plants to meet the Act*s electroplating 
pretreatment standards by the June 30, 
1984 compliance date. The three plants 
are: the Warren Plant, located at 21500 
Mound Road. Warren. Michigan: the 
Jefferson Avenue Plant, located at 12220 
East Jefferson Avenue, Detroit. 

Michigan: and the Newark Plant, located 
at 550 South College Avenue, Newark, 
Delaware. 

The complaint seeks injunctive relief 
to require Chrysler to comply with the 
applicable pretreatment standards at the 
three assembly plants and to submit a 
detailed plan for bringing the plants into 
compliance. The complaint also seeks a 
court order requiring Chrysler to pay 
civil penalties for violation of the 
standards. 

The key terms of the proposed 
consent decree are as follows: 

1. Chrysler agrees to pay a dvil 
penalty of $1.5 million for failure to 
bring three plants into timely 
compliance with the applicable 
pretreatment standards; 

2. Chrysler agrees to construct 
permanent treatment systems, and to 
demonstrate and achieve final 
compliance with the standards, by July 
15,1985^8ubject to stipulated penalties 
for noncompliance; 

3. Chrysler agrees to take specified 
interim measures to reduce heavy metal 
discharges prior to achieving final 
compliance: and 

4. Chrysler agrees to sample and 
monitor for compliance three limes per 
week at each plant over the live of the 
decree. 

The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of thirty (30) 
days from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division. 
Department of Justice. Washington. D.C. 
20530. All comments should refer to 

United States v. Chrysler Corporation, 
D.J. Ref 90-5-1-1-2239. 


The proposed consent decree may be 
examined at the following offices of the 
United States Attorney and the 
Environmental Protection Agency (EPA) 

EPA Region III 

Contact: Shanna Halpem. Assistant 
Regional Counsel, Office of Regional 
Counsel, U.S. Environmental 
Protection Agency, R^on III, 841 
Chestnut Building. Philadelphia, PA 
19107, (215) 597-3439. 

EPA Region V 

Contact: Linda Szempruch. Assistant 
Regional Counsel, Office of Regional 
Counsel. U.S. Environmental 
Protection Agency, Region V, 230 
South Dearborn Street. Chicago, IL 
60604. (312) 866-6831 

United States Attorneys Office 

Contact: Geneva Halliday, Assistant 
United States Attorney, Eastern 
District of Michigan. 817 Federal 
Building. 231 West Lafayette. Detroit 
Michigan 48707, (313) 226-2163 
Copies of the consent decree may aliQ| 
be examined at the Environmental 
Enforcement Section. Land and Natural 
Resources Division. United States 
Department of Justice, Room 1517, Ninth j 
Street and Pennsylvania Avenue, NW. 
Washington. D.C, 20530. A copy of the 
proposed consent decree may be 
obtained by mail from the 
Environmental Enforcement Section. 
Land and Natural Resources Division of i 
the Department of Justice. In requestini | 
a copy of the decree, please enclose a 
check in the amount of $2.80 payable to 
Treasurer of the United Stales. 

F. Henry llebicht H. 

Assistant Attorney General Land and 
Natural Resources Division. 

IFR Doc 65-9207 Filed 4-16-85: 645 eml 
WUJNO COOC 4419-01-41 


DEPARTMENT OF LABOR 

Office of Pension end Welfare BeneW j 
Programs 

(Application No. D-5324. et at] 

Employee Benefit Plana; Proposed 
Exemptions; Operating Engineers 
Pension Trust et al. 

agency: Pension and Welfare Benefit 
Programs. Labor. 

action: Notice of Propos ed Exeni pb^| 

SUMMAnv: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
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of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
lolcrnal Revenue Code of 19M (the 
Code). 

Written Comments and flearing 
Requests 

All interested persons are invited to 
fubmit written comments or requests for 
shearing on the pending exemptions, 
unless otherwise stated in the Notice of 
IVnflencyi within 45 days from the dale 
of publication of this F^cral Register 
Notice. Comments and requests for a 
hearing should state the reasons for the 
writer’s interest in the pending 
exemption. 

address: Ail written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
nduciary Standards, Pension and 
Welfare Benefits Programs. Room C- 
4S26. U S. Department of Labor. 200 
Constitution Avenue. NW., Washington. 
DC. 20218. Attention: Application No. 
•taled in each Notice of ftndency. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs. U.S. 
Department of l4)bor. Room N-4677. 200 
Constitution Avenue. NW.. Washington. 
D C. 20216. 

Notice to Interested Persons 

Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by 
the applicant and the Department within 
15 days of the date of publication in (he 
Federal Register. Such notice shall 
Include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 
supplementary information: The 
Proposed exemptions were requested in 
tpplicaiions filed pursuant to section 
^a) of the Act and/or section 
1*^(<^)(2) of the Code, and in 
accordance with procedures set forth in 
®1SA Procedure 75-1 (40 FR18471, 
i April 28.1975). Effective December 31. 
^8, section 102 of Reorganization Plan 
. 4 of 1978 (43 FR 47713. October 17. 

.1878) transferred the authority of the 
iSecretaiy of the Treasury to issue 
II J^plions of the type requested to the 
*c^tary of Labor. Therefore, these 
^tices of pendency arc issued solely by 
Department, 
opplications contain 
^JH^senlations with regard to the 


proposed exemptions which arc 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 

Operating Engineers Pension Trust (the 
Pension Plan) and Operating Engineers 
loumeyman and Apprenticeship 
Training Trust (the Training Plan; 
together, the Plans) Located in Los 
Angles. California 

[Application Nos. D-^24 and D>S325] 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28.1975). If the exemption is 
granted the restrictions of section 406(a) 
and 405(b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (D) of the 
Code shall not apply to the proposed use 
by the Training Plan of a parcel of real 
property (the Property) owned by the 
Pension Plan, under the terms described 
in this notice of proposed exemption, 
provided such terms arc at least as 
favorable to the Plans as those 
obtainable in an arm’s-length 
transaction with unrelated parties. 

Summary of Facts and Representations 

1. The Pension Plan is a collectively 
bargained multicmployer Pension Plan 
with approximately 28,760 participants. 
The Training Plan is a collectively 
bargained multiemploycr employee 
welfare plan with approximately 13.161 
participants. As of |une 30.1984. the 
Pension Plan had assets of 
approximately $566 million, and the 
Training Plan has assets of 
approximately S2.330.161 as of August 
31.1984. 

2. The Training Plan pays 
contributions to the Pension Plan on 
behalf of employees of the Training Plan 
pursuant to a written agreement 
providing for such contributions. The 
applicants acloiowledge that as a result, 
the Training Plan is a party in interest 
with respect to the Pension Plan under 
section 3(14) (C) of the Act as an 
employer whose employees are covered 
by the Pension Plan. Therefore, 
exemptivG relief from the restrictions of 
section 406(a) of the Act is necessary for 
the subject transaction, as well as relief 
from the restrictions of section 406(b)(2) 
(see representation 9 below). 

3. The Property, which is owned by 
the Pension Plan, consists of 


approximately 4.367 acres of primarily 
undeveloped real property known as 
Rancho Dos Viento. located near 
Thousand Oaks, California. The Pension 
Plan acquired the Property for $12 
million on April 12.1982. Upon 
acquisition of the Property, the Pension 
Plan retained the services of Haaland & 
Associates (Haaland). an independent 
civil engineering firm, to represent the 
Pension Plan's interests in relation to the 
governmental authorization of specific 
plans for use of the Property, with 
particular regard to the anticipated 
annexation of a substantial portion of 
the Property by the City of Thousand 
Oaks (the City). The Pension Plan also 
obtained the professional services of an 
architect to provide architectural 
consultation in support of the land 
planning. The Plan further retained 
special counsel on matters relating to 
the annexation of the Property and 
approval of specific use plans by the 
City. 

4. The Plans now wish to enter into an 
agreement whereby the Property is to be 
used as a training site for apprentices 
and journeymen participating in the 
Training Plan program. The term of the 
agreement will be for one year, and the 
agreement shall be automatically 
renewed from year to year thereafter 
unless one Plan gives the other 90 days 
written notice prior to the end of the 
term. In addition, either Plan may 
terminate the agreement on 90 days 
written notice to the other Plan. 

5. The use of the Property shall be 
rent-free to the Training Plan. In 
exchange, the Pension Plan will be 
receiving improvements on the Property. 
The agreement calls for the Training 
Plan to perform such improvements as 
building roads, excavation of earth for 
drainage channels and sewers, grading 
of earth, construction of equestrian trails 
and recreational facilities, and 
construction of tunnels. The Training 
Plan shall pay all ordinary operating 
e.xpenses incurred in the undertaking of 
training projects on the Property, except 
the costs of special materials or services 
identified by the Training Plan and 
approved by the Pension Plan. 

6. The applicants represent that 
preserving and enhancing the value of 
such a substantial real estate parcel as 
the Property involves comprehensive 
planning and coordination with other 
affected parties. Such activities have 
necessarily been conducted 
continuously since the Pension Plan 
acquired the Property, and as a result, 
the Planning Staff of the City is 
presently reviewing a proposed 
preliminary plan for use and 
development of the Property. The City is 
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also in the process of preparing an 
Environmental Impact Report 
concerning the potential uses and 
development of the Property. Formal 
review and public hearings regarding 
planned uses of the Property are 
expected to begin shortly. In due course, 
the City is expected to approve a 
specific plan and pre-zone the Property, 
subject to annexation, and finally annex 
approximately 2,346 acres of the 
Property which are within the sphere of 
influence of the City sometime in 1985 or 
early 1986. 

7. The speclflc uses of the l^pcrty 
likely to be authorized by the City are 
expected to include approval of 
development of certain parcels as 
''affordable housing", according to the 
terminology of local government land 
planning authorities. Applicable 
planning and zoning regulations allow 
development of property as "affordable 
housing" to be exempted from much of 
the time-consuming process required to 
obtain building permits. Accordingly, 
ihe Pension Plan believes that the City 
will Issue "affordable housing" 
exemptions applicable to certain parts 
of the Proper^ in about April. 19te 
which should enable preliminary wrork 
relating to site preparation of those 
parcels to begin at that time. 

Specifically, grading and excavating to 
prepare roads for access to the 
"affordable bousing" parcels would 
provide substantial precis within the 
capability of Training Plan apprentices 
and trainees. 

a The Training Plan has in past years 
found appropriate training projects by 
responding to requests to repair and 
maintain Are roads, lo repair storm 
damage to camp grounds of the Boy 
Scouts of America, by grading or 
repairing fields for Little League 
Baseball or public parks, and similar 
kinds of endeavors. Among the current 
projects undertaken by the Training 
Plan are the building, repairing and 
maintenance of fire roads providing 
access to wilderness areas under a 
cooperative agreement with the Kern 
County (California) Fire Department. 
Since 1977, the Training Plan has 
maintained fire roads and conducted 
related training activities on property 
owned by Lockheed Properties. Inc, 
under a cooperative agreement with the 
owner. These training projects and other 
current similar ones are comparable to 
the subject training projects. The 
applicants represent that the proposed 
training projects on the Propc^ would 
provide greater variety, magnitude and 
conlinuiiy of training projects than any 
current site. All projects undertaken by 
the Training Plan pursuant to the subject 


agreement will be projects needed by 
the Pension Plan in connection with the 
overall govemmentally-approved plan 
of development for the Pioperty. 

9. The ^nsion Plan has a board of 14 
trustees, and th% Training Plan has a 
board of 12 trustees. There are 7 trustees 
who are common to the two Plans. 
However, for purposes of the subject 
transaction, the Pension Plan has 
appointed an independent fiduciary. 
Buss-Shelger Associates (BSA). BS.\ 
represents that it is qualified by training 
and experience in the field of real estate 
management and development, 
particularly in Southern California. BSA 
acknowledges Its status as a fiduciary to 
the Pension Plan under the Act. and it 
understands and accepts its duties. 
liabiliUes and responsibilities as such. 
The trustees of the Training Plan will 
represent that Plan in the subject 
transaction. 

10. BSA has reviewed the proposed 
agreement on behalf of the F^nsion Plan, 
and represents that entering the 
agreement would be in the best interests 
of the Pension Plan and its participants 
and beneficiaries. In making this 
determination. BSA has considered the 
general investment objectives of the 
Pension Plan and has determined that 
the agreement is reasonably designed to 
further the purposes of the Pension Plan, 
taking into consideration the risk of loss 
and the opportunity for gain or other 
return associated with entry into the 
agreement. In addition, BSA has 
considered a report prepared by 
Haaland of cost estimates for the 2.145 
dwelling units to be developed by the 
Pension Plan on the Property in the 
initial development stage. Haaland has 
determined that the equipment and 
labor savings lo the P^sion Plan of 
entering into the subject agroeement 
with the Training Plan would be 
Sl2.522,00a 

11. BSA further represents that it will 
monitor the performance of the parties 
to the agreement to determine whether 
the agreement is desirable and 
beneficial to the Pension Plan on a 
continuing basis. In performing such 
duties, BSA shall consider all relevant 
facts and circumstances, including the 
long term advantages of the agreement 
and the investment objectives of the 
Pension Plan with respect to the 
Property, If at any time BSA determines 
that the continuation of the agreement 
may no longer be in Ihe interest of the 
Pension Plaa and the agreement cannot 
be modified to 0SA*a satisfaction, then 
BSA shall terminate the agreement in 
accordance with its terms. 

12. In summary, the applicants 
represent that the proposed transaction 


meets the criteria of section 408[a} of the 
Act because: (1) The Training Plan will 
benefit by the use of the Property for 
training purposes at no cost to the 
Training Plan; (2) the Pension Plan will 
benefit by the improvements which will 
be performed on the Properly at no 
charge to the Pension l^an; (3) BSA. (he 
Pension Plan’s independent fiduciary, 
has determined that the transaction ii in 
the best interests of the Pension Plan, 
and (4) BSA will monitor the transacLon 
and make any decision to terminate tht 
transaction if it believes such action 
would be in the best interests of the 
Pension Plan. 

Notice to Interested Persona: Within 
30 days of the publication of this 
proposed exemption in the Federal 
Register, notice of the proposed 
exemption will be provided to all 
interested persons in the manner agreed 
upon by the applicants and the 
Department. Comments and hearing 
requests are due within 60 days of the 
date of publication. 

For Farther Information Contact: Caiy 
Lefkowitx of the Department, telephi^nr 
(202) 523-6881. (This is not a toll-free 
number.) 

Simpson Manufacturing Co., Inc. Proni 
Sharing Plan (the Plan) Located in San 
Leandro, California 

lAppUcjtticm No. D-65441 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 406(a) of the Act 
and section 4975(c)(2) of the Code and is 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471. April 2a 1975). If the exemption il 
granted the restrictions of sections 406 
(a), 406 (b)(1) and (b)(2) and 407(a] of thf 
Act and the sanctions resulting from ibt 
application of section 4975 of the Cods, 
by reason of section 4975(c)(1) (A) 
throu^ (E) of the Code shall not apply 
to 1) the leasing of real property located 
at 1450-1532 Doolittle Drive. San 
Leandro, California (the Property) by ^ 
Plan to Simpson Strong Tie Company. 
Inc. (Strong-Tie) and Simpson 
Structures, Inc. (Structures), under tbs 
terms described in this notice of 
proposed exemption, provided such 
terms are not less favorable to the Pisa 
than those obtainable in an ann’s lengu 
transaction with an unrelated parl>: sw 
2) the continuation beyond june 30. 
of a loan lo the Plan by Bank of 
America, N.T. & S.A. (the Bank), 
provided the terms of the loan are not 
less favorable to the Plan than those 
obtainable in an arm’s length 
transaction with an unrelated party. 
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Effective Dates: If this proposed 
exemption is granted, it will be effective 
from December 4.1984 through 
December 31.1987 as to the lease, and 
effective July 1.1984 as to the loan. 

Sunimary of Facts and Representations 

1 The Plan is a profit sharing plan 
which had 109 participants and 
approximately $5,775,200 of total assets 
ai of December 31.1963. Simpson 
Manufacturing Co.. Inc. (Simpson), the 
Plan sponsor, and its wholly owned 
lubsidiaries. Sirong>Tie and Structiues, 
are manufacturers of pre fabricated 
bousing products. 

2. In December. 1972. the Plan 
purchased the Property located at 1450- 
1S32 Doolittle Drive, San Leandro. 
California for $327,799.50. subject to a 
$200,000 note and deed of trust. The 
$260,000 was loaned (the Loan) to the 
Plan by the Bank, which was also the 
Plan trustee. Also in December. 1972, the 
Plan entered into a 10 year lease 
i^eement with Simpson. Simpson 
agreed to lease the ^operty from the 
Plan at an initial rate of $4,000 per 
month, to be adjusted triennially in 
accordance with a specific Consumer 
Price Index (CPI) factor. Effcctfve 
December 1.198^ the lease was 
renewed with Strong* *Tie and Structures 
as iensees, at a total monthly lease rate 
of $13,500, to be adjusted December 1. 
1965 and biennially thereafter in 
accordance with a specific CPI factor, 

Ihe lease was modified on November 

21.1984 to provide that the biennial rent 
adjustments shall be to the higher of the 
change in the CPI or the fair market 
rental value of the Property as 
determined by independent appraisal. 
Hie rent revision shall be the higher of 
the two, but not less than the current 
rent. The opplicants represent that the 
Dec4?mber, 1972 lease and the December. 
1962 renewal thereof were statutorily 
exempt until June 30.1984 from the 
prohibitions of sections 406 and 407(a] 

the Act and section 4975 of the Code 
hy virtue of sections 414(c)(2) and 
»»(c)(2)(B) of the Act.* 

3. The applicants have requested an 
exemption to permit the continued 
^sing of the Property by the Plan to 
^ng-Tie and Structures. In this regard, 
^ Plan has appointed an independent 
Wociary. Mr. William E, Figara (Mr. 
'*garij). president of the Alpha Capital 
Company, an independent investment 
•dvisor located in Emer>^ille. 

Tilt DrjMutnwot expretm no opinion os to 
thf Ototinbor. 1972 iwno or the renewal 
vrtrt ■tatuiorily exempt until June 30L1064 
^ the prohlb^ticnt M eediani 406 and 407(a) of 
•• and lection 4975 of the Code by reoaoti of 
^14(cK2) and aX>3(cJ(2HB) of the Act 


California. Mr. Figara represents that he 
has directed the investment of a portion 
of the assets of the Plan for six years 
and is therefore familiar with the 
operation of the Plan and its investment 
portfolio. In addition to the Plan. Mr. 
Figara directs the investment of assets 
of numerous other qualified plans and is 
aware of the duties and responsibilities 
of fiduciaries under the Act. Mr. Figara 
represents that he has not been involved 
with the subject lease in the past and 
has no relationship with Simpson and its 
affiliates other than as described herein. 
Mr. Figara has been appointed as 
independent fiduciary with respect to 
the lease transaction as of December 4. 
1984. 

4. Mr. Figara represents that the 
continuation of the lease would be 
appropriate for the Plan and in the best 
interests of its participants and 
beneficiaries. He has based this 
determination on an examination of the 
rate of return generated by the Property 
over a five year period. Over that time, 
the Property has produced an average 
annual return of 39.3% to the Plan. Mr. 
Figara believes that, based on the 
monthly rentals being paid to the Plan, 
the appreciation history of the Property, 
and the potential future increases in 
value of the Property, the Property will 
continue to be an excellent Plan 
investment. Mr. Figara further 
represents that he will monitor the lease 
during the period of its continued 
existence in order to make sure that it 
continues to be in the best interests of 
Plan participants and beneficiaries. Mr. 
Figara is authorized to select the 
independent appraiser who will 
determine the fair market rental value of 
the Property biennially. Mr. Figara 
represents that he will take whatever 
steps are appropriate to enforce the 
Plan's rights under the lease. 

5. The Property currently represents 
approximately 29.5% of the Plan's assets, 
llie applicants represent that for the 
four years prior to 1983. the Property 
represented between 17.4% and 23.5% of 
the Plan's assets. However, due to an 
extremely high rate of appreciation 
during 1983. the Properly now 
constitutes a higher percentage of the 
Plan's assets, i.e.. 29.5% Mr. Figara 
represents that it is still in the Plan's 
best interest to retain ownership of the 
Property despite the current percentage 
of Plan assets represented by the 
Property. The applicants represent that 
if the temporary prohibited transaction 
exemption for the lease proposed herein 
is granted, the fair market value of the 
Property will be reduced to 25% or less 
of total Plan assets by December 31, 

1987. The applicants represent that on or 


before December 31.1987, the Property 
will be sold by the Plan or otherwise 
disposed of. or an additional exemption 
to continue the arrangement beyond 
December 31,1987 will be sought.* 

6. Mr. Steven Chan. M.A.I. (Mr. Chan), 
an independent real estate appraiser in 
San Leandro. California, has 
represented that the fair market rental 
value of the Property as of July 1.1984 
was $256,350 annually, or $21,362.50 per 
month. Since that amount is greater than 
the $13,500 monthly rent currently called 
for in the lease, the difference of 
$7,882.50 per month will be paid to the 
Plan, together with interest at a rate 
determined by Mr. Figara. retroactively, 
for the period commencing July 1,1984. 
The lease was amended to provide for 
the increased rental per Mr. Chan's 
appraisal of the fair market rental value 
of the Property. In addition, any excise 
tax which is due as a result of the lease 
arrangement for the period from July 1. 
1984 to December 4.1984. the effective 
date of the exemption for the lease, will 
be paid by the applicants within 60 days 
of the date of the granting of the 
exemption proposed herein. 

7. The applicants have also requested 
an exemption to permit the continuation 
of the Loan beyond June 30.1984. The 
applicants represent that the Loan was 
statutordy exempt until June 30.1984 by 
reason of section 414(c)(1) and 
2003(c)(2)(A) of the Act.* The Loan was 
for $260,000. at 8y4% fixed interest, 
payable at the rate of $2,525 per month 
over a period of 179 successive months 
until January 1,1968, when the entire 
balance of principal and interest 
becomes due. The applicants represent 
that the Bank is a directed trustee, and 
the decision to enter the Loan 
transaction was made on behalf of the 
Plan by its Administrative Committee. 
The Committee consists of individuals 
who are independent of the Dank. 

8 The applicants represent that the 
Loan was made at the Bank's going rate 
for such loans at the time of the 
transaction. As of June 30.1984. the 
outstanding balance on the Loan was 
$92,988.78 The Bank represents that as 
of June 30.1984, its going rate for 
adjustable rate loans was between 
14y4% and 15%%. The Plan 
Administrative Committee represents 
that the continuation of the Loan beyond 


■ The Deporlinent providet tm atiuronce that 
•ucli exemption. If tonght at inch time. wiU be 
Sranled 

* The Department expretfct no opinion oj to 
whether the Loan was statutorily exempt until June 
30,1984 from the prohibitions of scctiofts 406 and 
407(a) of the Act and section 4975 of the Code by 
reason of sections 414(c)(]) and 2009(c)(2)(A) of the 
Act. 
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June 30.1984 l» clearly In the Plan’s best 
interest as the rate for the Loan is 
significantly less than the rate the Plan 
would pay for a new loan. In addition, 
Mr. Figara represents that it is In the 
Plan’s best interest to continue the Ix>an 
under its present terms. The Committee 
has monitored the Loan throughout its 
duration, and will continue to monitor 
the Loan to ensure that the Loan 
remains in the best interest of the Plan 
and its participants and beneftetaries 

9. In summary, the applicants 
represent that the subject transactions 
meet the criteria of section 408(a) of the 
Act because: (1) The Plan’s indepentent 
nductary. Mr. Figara, has determined 
that the lease Is appropriate for the Plan 
and in the Plan’s best interest; (2) Mr. 
Figara will monitor the lease and lake 
whatever action is necessary to enforce 
the Plan’s rights; (3) the lease provides 
for the fair market rental value of the 
Property as determined by an 
independent appraiser; (4) the Plan’s 
Administrative Committee, which is 
independent of the Bank, approved the 
Loan and will continue to monitor it to 
determine that it remains in the Plan’s 
best interest; and (5) the Loan is at a 
rale considere-Sly advantageous to the 
Plan in comparison to current rates. 

For Further Information ConUict: Mr. 
Cary Lefkowilz of the DepartmenU 
telephone (202) 523-6881. (This is not a 
toll-free number.) 

First Citizens National Bank. Tupelo, 
Mississippi. Investment Funds for 
Qualifted Employee Benefit Plans— 
Funds A and B (the Funds) l^ocated in 
Tupelo. Mississippi 

(Application No. t>-5560| 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(cK2) of the Code and in 
accordance with procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471. April 2a 1975). If the exemption is 
granted the restrictions of section 40B(a) 
and 406 (b)(1) and (b)(2) of the Acl and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 497S(c)(l) (A) 
through (E) of the Code shall not apply 
to the past sale by the Funds of all 
mortgage notes (the Notes) held by Hrst 
Citizens National Bank. Tupela 
Mississippi (the Bank) as trustee of the 
Funds, to the Bank, provided that the 
sales price was no less than the greater 
of the fair market value of the Notes or 
the unpaid principal amount plus 
accrued interest. 


Effective Date: The effective date of 
this proposed exemption, if granted, is 
March 21.1964. 

Summary of Facts and Representations 

1. The Funds are common trust funds 
under the trusteeship of the B^ink. As of 
|une 21.1984. 84 employee benefit plans 
were participants in the Funds. The 
Bank is responsible for the investment 
of the assets of ihe Funds. Among the 
assets of the Funds were the Notes. Ibe 
Notes are 46 mortgage notes originated 
by the Funds %vith interest rates ranging 
from 8^ to 16%. 

2. The applicant represents that in 
August. 1983. the Comptroller of the 
Currency (the Comptroller) examined 
the Bank’s trust department The 
examiners questioned the Bank’s 
valuation of the Notes at their book 
value (i.e. the unpaid principal balance 
of the Notes) rather than at their *'fair 
value" as required by 12 CFR 9.1B(bUl)- 
The applicant further represents that the 
Bank inquired of the Comptroller as to 
the permissible drounstances under 
which the Notes might be purchased by 
the Dank, proposing that the Bank obtain 
a prohibited transaction exemption from 
the Department for such a purchase. 

3. On January 30. and 31.1984. the 
Funds w ere examined by the 
Depiirtmcnl’s Nashville Area Office (the 
Area Office). By letter dated February 
17.1984. the Area Office questioned the 
Bank's valuation of the Notes at their 
book values rather than their '’cufrent 
value”. The Area Office agreed to the 
Bank’s proposal to purchase the Notes 
from the Funds at a price equal to the 
greater of the fair market value or 
unpaid prindpal balance plus accrued 
Interest of the Notes, and requested that 
the Bank immediately proce^ with the 
purchase. 

4. On February 29,1984. the Bank 
advised the Area Office that It would 
proceed with the purchase and that it 
was so informing the Comptroller by 
letter of the same dote. The Bank further 
advised Ihe Area Office that it 
requested the Comptroller to submit any 
negative comments concerning the 
proposed purchase by March 16.1984. 
On March 20.1964, the Bank, having 
received no negative comments from the 
Comptroller, calculated the fair market 
value and unpaid balance of each Note. 
The aggregate fair market value of the 
Notes was $2,997,706.28 as of that date. 
The Bank arrived at this amount by 
calculating the present value of each 
Note based upon the stream of income 
payments being received on each Note 
until maturity. In the case of a Note with 
a balloon payment. Ihe present value of 
the belfoon Glance at maturity was 
added to the present value of the stream 


of income payments. The calculations 
were based on rates of U.S. Treasury 
securities with maturity dates coinctdini} 
with the boUuon payment or final 
maturity payment dates. The opplicani 
represents that this formula was 
approved by the Bank’s independent 
auditors prior to March 20.1964. 

5. On March 21,1984. the Bank 
purchased the Notes for $3.070.801.02 m 
cash, representing the unpaid balance of 
the Notes plus accrued interest. The 
purchase price was $73,094.74 higher 
thon the fair market value of the Notes 
as determined by the Bank. The 
applicant represents that the Bank 
purchased Ihe Notes from Ihe Fund^ 
prior to the reccipl of a prohibited 
transaction exemption because the Area 
Office specifically advised the Bank that 
an exemption would not be required By 
letter dated April 19,1984, Ihe Area 
Office advised the Bank that it appeared 
that Ihe Bank had taken the corrective 
action suggested by the Area Office. Ths 
Area Office further advised Ihe Bank 
that it had determined that an 
exemption was required. Accordingly, 
the Bank filed the above referenced 
application. 

8. The applicant represents that one of 
Ihe 46 Notes secures a loan that was 
made to F.M. Bush. HI. a party in 
inlinest with respect to the Funds. Thr 
applicant further represents that Mr. 
Bush will pay all applicable excise faxei 
within 60 days of the granting of tht.s 
proposed exemption. In addition, the 
applicant represents that no other loans 
were made to parties In interest with 
respect to the Fund. 

7, In summary, the applicant 
represents that the sale of the Notes met 
the requirements of section 40e(a) of the 
Act because: (a) The Funds received a 
price higher than the fair market value 
of the Notes; (bj the Bank purchased the 
Notes at Ihe direction of the Area Office 
and (c) the formula used to calculate the 
fair market value of the Notes was 
approved by the Bank’s independent 
auditors. 

For further information contact: David 
M. Cohen of the Dcpaiimcnt. telephone 
(202J 523-6871. (This Is not a tolLfnfr 
number.) 

Smart Cbavrolel Ca Employees* Profit 
Sharing Retirement Plan (Ihe Profit 
Sharing Plan) and Smart Chevrolet Co. 
Employees Retuemeat Plan (the 
Retirement Plan) (collectively, the Pisw 
Located in Pine Bluff. Arkansas 

[Application Noa. 0-5809 and D-567n| 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
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liuthority of section 40e(a) of the Act 
I sectkm 497S(c)(2) of the Code and in 
liccordance with the procedures set 
i in ERISA Procedure 75-1 (40 FR 
471. April 28,1975). If the exemption is 
anted the restrictions of sections 
Ka). 406(b)(1) and 406(bl(2) of the Act 
I the sanctions resulting from the 
l^plicatioit of section 4975 of the Code. 

r reason of sections 4975(c)(1) (A) 
Ithrough (E) of the Code shall not apply 
|Id(1) the proposed loans (the Loans) by 
! (Mans to Motors Finance Company 
Dtors). a party in interest with respect 
)the Plaits, provided that the terms and 
ndttions of the Loans are at least as 
iivordble as those which the Plans 
eld receive in similar transactions 
rith an unrelated party; and (2) the 
irantee of the L^ns by Smart 
bevrolet Company (Smart Chevrolet), 

] the individual partners of Motors. 
This notice of pendency was 
dginaily published in the Federal 
pster on March 1.1985 (50 FR 8416). 
owever, because of material omissions 
) the facts and representations in the 
tinal notice this notice of pendency is 
: republish^ as follows: 

of Facts and Representations 

LThe Profit Sharing Plan is a profit 
arlng Plan which, as of March 30. 

^ had 54 participants and assets of 
45.588. The Retirement Plan is a 
Icfined contribution target benefit 
ey purchase plan which as of March 
11984 had nine participants and assets 
ifS56l,557, The Retirement Plan w*as 
^miinated on January 1.1978, and 
^ niinues as a frozen plan. The sponsor 
F the Plans is Smart Chevrolet which is 
(gaged in the sale of automobiles, 
otors is engaged in the business of 
dancing new and used cars which arc 
old by Smart Chevrolet. Certain of the 
nnciphl owners of Smart Chevrolet are 
pto the principal partners of Motors. 

N National ^nk of Commerce of Pine 
M fNBC) which is located in Pine 
Raff. Arkansas is the trustee of the 
pni (the Trustee). NBC is a subsidiary 
of the First Arkansas Bank 
Ofporation (FABCO). a holding 
‘Tipany. and has total assets of 
Rl>roxiniately $218,000,000. Mr. Richard 
(Mr. Smart), a 25% shareholder in 
®«rt Chevrolet and a 5% partner in 
Nofg, owns 42 shares of FABCO and 
I OfHf of 18 directors of NBC. Mr. Smart 
fPfPsents that he will abstain from 
ung any decisions in his capacity as 
«ctor of NBC which will affect the 
dness of Motors and Smart Chevrolet. 
■Partners in Motors and the 
•^rholders of Smart Chevrolet 
dntain personal deposits at NBC the 
balance of which docs not 
$2,500 and individual retirement 


accounts the largest of which is less 
than $10,000. The operating funds used 
by Motors and Smart Chevrolet are 
merged on a daily basis at NBC. The 
applicant represents that the daily 
balance concerning any line of credit or 
any investment account for NBC and 
Smart Chevrolet has not exceed $200,000 
over the past three months. Further, it is 
represented that the cumulative 
financial involvement of NBC %vith 
Motors and Smart Chevrolet and their 
respective partners and shareholders 
constitutes .1376% of the assets of NBC. 

The Fu^t National Bank of Allhelmer 
(FNBA), located in Altheimer, Arkansas 
will serve as the independent fiduciary 
on behalf of the Plans for the 
transactions which are the subject of 
this exemption request. Mr. |.P. Walt 
(Mr. Walt), president of FNBA, 
represents that none of the partners in 
Motors, the stockholders in Smart 
Chevrolet or the officers and directors of 
Smart Chevrolet Company are officers 
or directors of FNBA. In addition. Mr. 
Walt represents that none of these 
persons are stockholders of FNBA. 
except Felix Smart who owns 35 shares, 
which represents an ownership 
percentage of FNBA of .486%. Felix 
Smart owns a 15% partnership interest 
in Motors. The partners of Motors, the 
Smart Chevrolet, stockholders and 
officers and directors of Smart 
Chevrolet do not have any loans or 
accounts at FNBA except a non-interest 
bearing checking account In the names 
of Mr. and Mrs. Felix Smart. 

2. The applicant is requesting an 
exemption which will permit (he Loans 
in an amount of up (o 25% of the assets 
of each of (he Plans. Each of the Plans 
will participate in the Loans on an equal 
percentage basis. For example, if Motors 
borrows 10% of the assets of the Profit 
Sharing Plan, it will also borrow 10% of 
the assets of the Retirement Plan. All 
Loans will bear interest at a rate which 
is two percentage points above the 
federal discount rate and will have a 
maturity of 90 days. The Loans wvill be 
secured by a perfected security interest 
in all installment sale contracts 
(Contracts) of Motors. If additional 
financing is needed to finance its 
business. Motors will have the right to 
have certain Contracts released but the 
Plans will always be secured by 
Contracts having a face value of at least 
150% of the amount of the Loans. In 
addition, since Motors is a partnership, 
all of the partners are jointly and 
severally liable for the debts of the 
partnership, specifically including the 
Loans. The collective net worth of the 
partners of Motors as of December 31. 
1963. was 1963. was $4,927,256. All of the 


Contracts also are %vith recourse against 
Smart Chervolet, which has a net worth 
as of December 31.1983 of $1,421,114. 
The net worth of Motors as of the end of 
its most recent fiscal year, which was 
September 30.1983. was $359,059.31. In 
addition, the notes payable from Motors 
to the partners and related parties will 
be subordinated to the Loans. The 
amount of the notes payable to be 
subordinated as of December 31,1983, 
was $967,983. The net worth of the 
partners of Motors includes their 
respective interests in Motors. Smart 
Chevrolet, and the notes payable from 
Motors. As of March 31,1964. Motors 
had 324 Contracts outstanding with 
balances totaling $1,561,203, with an 
average balance of $4,819 per Contract 
3. The applicant represents that the 
wide diversity of customers executing 
the Contracts significantly spreads the 
risk of the Plans. In selecting the 
customers for the Loans, NTC will 
monitor Motors to insure that it will 
continue to follow its current loan policy 
in financing vehicles, which includes 
obtaining a complete credit history for 
each prospective customer and 
analyzing the customer's credit history 
together with the terms of the loans. No 
loans will be made to persons who 
currently have a bankruptcy, loan 
default, or other credit problem. 
Depending on the use of the vehicle, a 
customer equity of form 10% to 30% will 
be required and maximum length of 
contracts will be 48 months on new and 
current used vehicles, 42 months on one 
year vehicles, 36 months on two and 
three year old vehicles. 30 months on 
four year old vehicles and 24 months on 
five year old or older vehicles. The 
applicant also represents that each 
purchaser is required to carry 
comprehensive insurance on the vehicle. 
A collector is employed full time by 
Motors and the applicant represents that 
strict supervision will be maintained 
daily in this area. All loan defaults will 
be paid off immediately by Smart 
Chevrolet after legal notice is given to 
the customer under Arkansas law. All of 
the Loans will be evidenced by a 
properly executed promissory note. The 
security interest in the installment sale 
contracts will be perfected by properly 
filed financing statements in conformity 
with the Uniform Commercial Code as 
adopted in Arkansas. NBC will verify 
that the installment sale contracts 
securing the indebtedness are at all 
times equal to or greater than 150% of 
the outstanding balances of the Loans. 
NBC will obtain periodic financial 
statements on Motors. Smart Chevrolet, 
and the partners of Motors. If there are 
any material decreases in the net worth 
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of any of the parties involved. NBC will 
liquidate the Loans at the next maturity 
date. In the case of a default. NBC will 
have the responsibility of enforcing all 
of the rights of the Plans. Further, if, as 
determined by NBC. a rate of two 
percentage points above the discount 
rate is not reflective of a reasonable rate 
of return on a 90 day investment of this 
type, the Loans will be liquidated at the 
next maturity date, or the yield on the 
Loans will be brought up to reasonable 
rate. 

4. FNBA has reviewed the proposed 
transactions and represents that they 
will be in the best interests of the 
participants and beneficiaries of the 
Plans. In its analysis, FNBA represents 
that taking into account the quality and 
diversity of the Contracts, the net worth 
of Motors, the net worth of the partners 
in Motors, the net worth of Smart 
Chevrolet, and the subordination of the 
debts owed by Motors to its partners, 
the Loans are extremely well 
collateralized and the risk of loss to the 
Plans almost non-existent. As to 
liquidity and the rate of return to the 
Plans, the current investment philosophy 
of the Plans is to make secure short term 
investments with fixed yields. FNBA 
notes that the Loans will have a 90 day 
maturity. This gives liquidity to the 
Plans and will enable them to shift their 
investments away from the Loans in a 
short period of time if that Is determined 
to be appropriate. FNBA represents that 
based on the short maturity of the Loans 
and almost complete lack of risk of loss. 
FNBA would consider a rate of return 
equal to two percentage points over the 
discount rate an appropriate rate of 
return. Considering the discount rate 
from a historical point of view, a rate of 
return which is two percentage points 
over the discount rate would have 
yielded a premium over 90 day 
certificates of deposits from 0 to 200 
basis points in recent years. In the event 
the discount rate should lag behind 
increases in interest rates, the Plans can 
liquidate all or any part of the Loans in 
a period of 90 days or less. In addition. 
FNBA represents that it would make the 
Loans on the same terms, including the 
interest rate. 

5. In summary, the applicant 
represents that the Loans will satisfy the 
criteria of section 406(a) of the Act as 
follows: (1) FNBA, the independent 
fiduciary of the Plans, represents that 
the Loans will be in the best interests of 
the participants of the Plans: (2) the 
Loans will be short term loans limited to 
25% of the assets of the Plans: (3) NBC. 
the Trustee, will monitor the Loan 
prgram on behalf of the Plans: (4) the 
Loans will be secured by the Contracts. 


by the guarantees of Smart Chevrolet, 
Motors, and the partners of Motors, and 
(5) the Plana will receive a fair market 
rate of return on the Loans. 

For further information contact: Ms. 
Angelena C. Le Blanc of the Department, 
telephone (202) 523-8881. (This is not a 
toll free-number,) 

Farmers National Bank of Webster City 
Profit Sharing Plan (the Plan) Located in 
Webster City, Iowa 

jAppHcatlon No. D-5909| 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 40B(a) of the Act 
and section 497S(c)(2) of the Code and in 
accordance with the procedures set 
forth in FJ^ISA Procedure 75-1 (40 FR 
18471. April Za 1975). If the exemption is 
granted the restrictions of section 406(a) 
and 406 (bj(l) and (b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to the proposed purchase of 
participations (the Participations) in 
loans (the Loans) by the Plan for 
Commercial Stale Bank of Pocahontas, 
Iowa (Commercial) a party in interest 
with respect to the Plan, for a period of 
five years from the date of a grant of this 
proposed exemption, provided that the 
terms of the transactions arc not less 
favorable to the Plan than the terms 
generally available in arm*-Iength 
transactions between unrelated parties. 

Summary of Facts and Representations 

1. The Plan is not a profit sharing plan 
with 35 participants. The Plan's assets 
totaled $872,057.55 as of October 31. 

1984. The trustee (the Trustee) of the 
Plan is Valley National Bank of Des 
Moines, Iowa. 

2. The Trustee administers nearly 110 
tax qualified employee benefit plans 
with over $70.00.000 in assets and has 
experience in administering a wide 
variety of assets, including loans, in the 
portfolios of such plans. The Trustee 
represents that none of the parties to the 
transaction, or any of the other parties 
in interest with respect to the Plan, has 
any relationship with the Trustee as 
owner, director or officer. Farmers 
National Bank of Webster City (the 
Employer) and Commercial maintain 
deposit account with the Trustee, in the 
aggregate totalling 0A7% of the Trustee's 
deposits. 

3. The Plan proposes to purchase the 
Participations from Commercial, the 
originator of the Loans. In turn. Mr. 

Lenus Schramm (Mr. Schramm), the 
borrower, uses the Loan proceeds for 


the purpose of purchasing feeder cattle. 
The cattle will be maintained at a 
feedlol owned by Poky Feeders. Inc. 
(Poky). Scott City, Kansas. 

4. Commercial is a party in interest 
because Rodney Amlle (Mr. Amlic) is 
the majority owner of both the Emplo>cr 
and Commercial. The Trustee represeots 
that Mr. Amlie and Mr. Schramm each 
own minority interests in Poky, and thit 
their combined ownership of Poky is 
less than 50%. 

5. The Loans will mature in 120 to 165 
days and will be secured by the cattle 
purchased with the Loan proceeds (the 
Collateral). Interest rates w ill be set by 
Commercial at then current market 
rates, which the Trustee represents art 
currently 14%. Principal and interest will 
be paid at the time a Loan matures. The 
Tnistee represents that .the Collateral 
will equal at least 200% of the face valor 
of the Plan's Participation in a Loan at 
the time of closing and throughout the 
term of the Loan. If the value of the 
Collateral falls below 200% of the face 
value of the Participation, the Trustee 
will ha%'e the option to require Mr. 
Schramm to pledge addit^nal collateral 
sufficient to maintain 200% 
collateralization of the Participation or 
to require Commercial to purchase at 
face value plus accrued Interest a 
sufficient portion of the subject 
Participation to cause the Collateral to 
equal or exceed 200% of the 
Participation. 

8. The Trustee represents that its 
policy is for the Plan to purchase no 
more than a 25% Participation in any 
one Loan, and in rio event will it ever 
acquire a 50% or more Participation in 
any one Loan. Immediately after the 
purchase of any Participation, no more 
than 10% of the fair market value of th* 
Plan's assets will be invested In 
Participations. 

7. Commercial will process, 
administer, and collect all Loans, nnd 
will then transfer payments of prindpd 
and interests to the Plan. In the even! of 
a default, the Plan will have first priority 
to proceeds from disposition of the 
Collateral. The Trustee will have the 
authority to declare a default and take 
all actions necessary to protect the 
Plan's Interests. The Plan will pay no w 
or commission with respect to the 
purchase of a Participation or the 
servicing of a Loan. 

8. The Plan will be named as the firtt 
or primary lienholder in the security 
agreement between Commercial andk^ 
Schramm and in the UCC-1 financing 
statement. In addition. Commercial vrili 
enter into an agreement with the Plao 
subordinating its rights to the CoUaie^ 
in favor of the Plan. 
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9. In order to detemilnc the value of 
the Collateral the Trustee will obtain a 
price quote from the Dodge City. Kansas 
office of the U.S. Department of 
Agriculture for the same type of cattle 
ofi the date a new Loan is effected and 
vhll obtain similar quotes on a weekly 
basis to ensure that the Collateral 
Kmatns at least equal to 200% of the 
PartidpatiofL 

la Before approving the Plan’s 
purchase of a Participation in a Loan 
Irom Commercial, the Trustee will 
Idetemiine that: (a) Mr. Schramm is 
bedi-worthy at the lime of the 
mnsaction based upon current financial 
ratements; (b) the interest rate is at 
the current fair market rate: (c) the 
Me of return will exceed the return on 
[Tressury investments of comparable 
piturity by at least 400 basis points; (d) 
rk investment will not cause the 
Kgregote investment in Participations to 
nceed 10% of the fair market value of 
the Plan’s assets at the time of purchase: 
M (e) that all necessary 
Kpresentatlons and conditions of this 
broposed exemption including 
^presentations that the status and 
roationships of all parties have not 
pilerially changed have been received. 

I 11. The Trustee represents that it will 
me the decision of how much to invest 
pa Participation solely on the basis of 
p Plan’s investment portfolio strategy 
M current needs in light of such 
miegy. 

I II The Trustee represents that the 
^*1 purchase of Participations is not 
pn of an arrangement whereby a Loan 
pMr. Schramm would be contingent on 
Pe Plan’s purchase of a Participation In 
pat or any other Loan. 

I 13. The Trustee represents that the 
^icipatioits are good investment for 
PePlan: (a) The interest rale on the 
po’ins will be at least 400 basis points 
|#eT than the return on certificates of 
jppotii or Treasury bills of like 
muriiy; (b) the current 14% return 
^p{irf?s favorably with the 11.27% 
pom on a pooled fixed income fund 
pinh along with new contributions. 
P>ild be the source of funds for 

of the Participations: (c) the 
of Participations allows further 
Pvenification of the Plan’s portfolio: (d) 
P® Plan’s investment will be protected 
P^t the Collateral will be at least 
of the Plan’s Participation in a 
•! the time of closing and 
p^out the term of the Loan, and the 
po have first priority to proceeds 
indisposition of the Collateral in the 
Q default; and |e) all of the 
rn ttnd conditions of the 
P^cipations will be at least as 
P*oriibIe to the Plan as those available 


to the Plan in an arm’s-length 
transaction with an unrelated party. 

14. In summary, the Trustee represents 
that the proposed transactions meet the 
statutory criteria of section 408(a) 
because: (a) The Plan’s purchase of a 
Participation will be reviewed and 
approved by the Trustee; (b) the Plan’s 
Participation will be secured by 
Collateral worth at least 200% of the 
value of the Participation; (c) the 
Participations will be limited to a 5 year 
period: and (d) the Trustee has 
determined that the Participations are in 
the interests of and protective of the 
Plan and its participants and 
beneficiaries. 

For Further information Contact Mr. 
David Lurie of the Department, 
telephone (202) 528-8884. (This is not a 
toll-free number.) 

Profit-Sharing Plan & Trust Agreement 
of |ohn V. Krippaebne. D.M.D., P.C (the 
P/S Plan) Money-Purchase Pension Plan 
ft Trust Agreement of John V. 
Krippaehne. D.M.D.. P.C. (the M/P Plan) 
Located In Portland. Oregon 

lApplicaUon Nos. D-5912 and D>5i913| 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
16471. April 28.1975). If the exemption is 
granted the restrictions of section 408(a) 
and 406 (b)(1) and (b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 497S(c)(l) (A) 
through (E) of the C^e shall not apply 
to proposed lease, effective January 1, 
1985. of certain real property by the 
above named plans (collectively, the 
Plans] to Dr, John V. Krippaehne (Dr. 
Krippaehne], a party in interest with 
respect to the Plans, provided that (a) 
the terms of the transaction are at least 
as favorable to the Plans as those the 
Plans could obtain in a similar 
transaction with an unrelated party, and 
(b) Form 5330 is Bled and excise taxes 
are paid as stated in representation 5. 
below. 

Effective Date: If the proposed 
exemption is granted, the exemption will 
be effective January 1.1985. 

Summary of Facts and Representations 

1. Each of the Plans covered three 
participants as of |une 29.1984, 
including Or. Krippaehne. who is also an 
officer, shareholder, and director of the 
employer (the Employer! of such 
participants. As of August 31,1964. the 


P/S Plan’s assets totalled $269,509 and 
the M/P Plan’s assets totalled $195,833. 

2. On or before June 28,1984, Pacific 
Western Dank Trust Group (the Bank), 
of Portland. Oregon, agreed to serve as 
an independent trustee with respect to 
the proposed transaction and began 
reviewing same. It is represented that 
the Bank Is independent of Dr. 
Krippaehne and the Fjrnployer. The Bank 
has been in existence since 1969. Its 
Employee Benefits section administers 
approximately 1.000 accounts, with a 
total value of approximately 
$250,000,000, and serves in various 
capacities, including trustee, custodian, 
investment advisor, and administrator. 
The Bank’s Trust Real Estate Division is 
responsible for the collection of all note 
payments, mortgages, and contracts for 
those types of assets in the various 
accounts it maintains. This division is 
responsible for approximately 
$30,000,000 in real estate assets and has 
extensive experience in lease 
negotiations. The trust officer heading 
the Bank’s real estate section is, 
according to the Bank, completely 
conversant with the real estate market 
In the Portland area as this section is 
responsible for managing, purchasing, 
selling, and monitoring real estate held 
in various trust accounts by the Bank. 
The Dank believes it has developed, 
over the years, the necessary expertise 
in both real estate and the Act in order 
to fulfill its role as an independent 
fiduciary with regard to these types of 
transactions. 

3. The P/S Plan owns a % interest as 
tenant in common in a parcel of land 
(the Land), described below. The M/P 
Plan ow'ns the remaining V 4 interest as 
tenant in common. The Land, known as 
Tall Trees Townhouses Land, comprises 
.91 acres located at 10750 N.E. Halsey 
Street. Portland. Oregon 97220, and is 
improved by a 17-unit apartment 
complex presently own^ by Dr. 
Krippaehne. The Land it landscaped, 
tre^. and because of its location off of 
Halsey Street is located in a somewhat 
quiet neighborhood. 'The Land has good 
access from N.E. Halsey Street and is 
not far from access to two interstate 
freeway systems. The Light-Rail System 
being established in the Portland area 
will pass nearby, thus providing public 
transportation to and from the Portland 
area. 

4. The Land was appraised by )ohn E. 
Slocum, MAI, of Curtis. MacKen:rie & 
Slocom, Inc., a licensed real-estate 
appraiser in the State of Oregon, who 
has worked as an appraiser since 1973 
and is a member of the American 
Institute of Real Estate Appraisers. Mr. 
Slocom certifies that he has no present 
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or contemplated future interest In cither 
the Land or the parties involved Mr. 
Stocom has determined that as of July 
23.1964. the air market value of the 
Land was $54,000 and the fair market 
rent of the Land was $5,400 and the fair 
market rent of the Land was $5,400 for 
the next annual period. His appraisal 
docs not contain a representation as to 
whether or not a greater fair rental value 
should obtain because the Land is 
leased to Dr. Krippaehne, who owns 
both the improvements and the 
Employer, which sponsors the Plans, 
which own the Land. 

5. The Plans acquired the Land on 
June 1.1974. from Piper Investment 
Properties, Ltd., for $24,000, $16,000 of 
which was paid by the P/S Plan and the 
remaining $6.00a by the M/P Plan. By 
agreement dated June 1,1974 (the 
Original Lease), the Plans leased the 
Land to Dr. Krippaehne for an initial 10- 
year term, which expired May 31,1964. 
The Original Lease permitted Dr, 
Krippaehne to remain on the Land after 
May 31.1984 as a tenant from month to 
month, subject to all of the Original 
Lease provisions except those for 
termination. The applicant states that 
Dr. Krippaehne has consistently 
complied with the Original Lease from 
its Inception to the present. The 
applicant represents that the Original 
l^^ase met the requirements of section 
414(c)(2) of the Act because the 
transaction was entered into pursuant to 
a binding contract which was in effect 
prior to July 1.1974. the Original Lease 
remained at least as favorable to the 
Plans as on arm’s-length transaction 
with an unrelated party would have 
been, and the execution of the Original 
Lease agreement was noL at the time of 
execution, a prohibited transaction 
under the Code.^Dr. Krippaehne has 
continued to use the Land after June 30. 
1964. The applicant represents that if 
such use constitutes a prohibited 
transaction and is not granted 
exemptive relief. Form 5330, Return of 
Initial Excise Ta.xes Related to Pension 
and Profit-Sharing Plans, will be filed 
with the Internal Revenue Service and 
the excise taxes due will be paid within 
60 days of the date the Department 
concludes its action on this exemption 
application.* * 


^Section 414(cH2) of iKt Act provKict an 
c&ofnptlon until lunc sa 19S4. from the prohibUrd 
tranMction provitioot of the Act for Itoico meeUns 
fpectfied requirementt. Tb* Dep«nnuml is 
otpressing no opinion hervin ss to whether the 
Original Lease is exempt under this section. 

*Tbe Depertment notes thet Dr. Krippsehne s 
continued use of the Land after |iinc 30 19S4. 
cooititules e prohibited tnuiMCtion. within the 
meenins of tecUooi 406 end 407 of the Act which Is 
not covered by this pressed exemption prior to 


6. The Dank, as independent trustee 
for the Plans, and Dr. I^ppaehne 
propose to enter into a new lease (the 
New Lease) regarding the Land effective 
January 1,1985. if the proposed 
exemption is granted. The New Lease 
provides for an initial term of 9 years, 
may be renewed for successive 3-year 
terms if Dr. Krippaehne is not in default 
of any provision of the New Lease, and 
also permits Dr. Krippaehne to remain 
on the Land after the New Lease expires 
under a month-to-month tenancy 
(Holding Over) which the Bank may 
terminate at will at any time. The ^nk 
represents that prior to executing any 
extension, renewal, or Holding Over, the 
Bank must first determine that 
exercising these provisions would be in 
the best interest of the Plans and their 
participants and beneficiaries. The rent 
requir^ under the New Lease is $450 
per month initially and will be adjusted 
every 3 years during the initial term, any 
renewal period, and any Holding Over 
to equal the greater of: (a) The then 
current fair market rental value as 
determined by an independent appraiser 
who is a SRA or MAI member, or (b) the 
rent required fot the immediately 
preceding period. If the proposed 
exemption is granted, the initial rent will 
be increased to equal the fair market 
rental value of the Land as of the 
effective date of the New Lease as 
determined by the Bank, taking into 
consideration Dr. Krippaehne’s 
ownership of the improvements on the 
Land. The New Lease is a triple net 
lease in which the Plans are required to 
bear no expenses, or incur any cost 
during the duration of the New Lease. 

All costs and expenses, including 
liability insurance covering both the 
Plans and Dr. Krippaehne, are Dr. 
Krippaehne’s responsibility. The New 
Lease specifies that the Plans have 
absolutely no responsibility for the 
property except not to place any liens or 
encumbrances on the Land. 

7. The Bank, as independent trustee, 
has reviewed the terms and conditions 
of the New Lease, which was submitted 
to the Department by letter dated 
January 2,1985. The Bank’s review 
included a review of Mr. Slocom’s 
appraisal and discussions with him 
concerning his appraisal as it relates to 
the real estate environment in the 
Portland area and to this particular 
investment by the Plans. The Bank 
states that its review was done prior to 


|•nulr)r 1.1S6S. th« rflective datv of iht New L«tt« 
(dcacribod in 6, below). A» mtniiooed in footnote 1. 
above, the Department U expreaains no opinion aa 
to wbethar Dr. Krippaebnc'i uae of tha Land hr any 
period prior to |u)y 11974. eUo constitatea a 
prohibited tranMction. 


and during the drafting of the New 
Lease. The Bank represents that based 
upon this review, as well as the Bank's 
experience in the real estate markets 
and its review of the Plans* assets, the 
Bank concludes that the proposed 
transaction is in the best interest of each 
of the Plans and their participants and 
beneficiaries. The Bank also states that 
it feels the New Lease is as good and as 
fair a lease as any to which two 
independent parties would agree. The 
Dank feels the New Lease reflects the 
market conditions in the Portland 
Metropolitan area and should not be 
considered as being favored because the 
owner of the apartment complex (le.. 
Dr. Krippaehne. the tenant) is in a 
position to control the owner of the 
Land to be leased (i.e., the Plans). 

8. In reaching the conclusions stated 
in 7, above, the Bank found that: (a) 
There are very few. if any, liquidity 
requirements of the Plans, and 51% of 
the Plans’ combined assets are in liquid 
investments which could be used if the 
Plans needed to raise funds: (b) all cosb 
and expenses under the Proposed Lease 
are Dr. Krippaehne’a responsibility; and 

(c) regarding diversification, the Plans’ 
combined assets are 17% in real estate, 
15% in stocks, 14% in bonds, and 37% la 
money market instruments and 
certificates of deposit, and the balanct 
in receivables. The Dank stales that as 
the independent trustee for the Plans, 
the Bank will receive all payments 
under the New Lease, %vill insure proper 
payment of taxes and insurance, will 
periodically inspect the Land, will act is 
good faith at all times in the best 
interest of the Plans and their 
participants, will have all the authority 
necessary to insist upon fairness of 
terms for the Plans, and will not show 
any type of favoritism toward Dr. 
Krippaehne because he is the owner of 
the apartment complex and is in a 
position to control the Plans, which ows 
the Land. 

9. In summary, the applicant 
represents that the proposed transadiofl 
satisfies the exemption criteria set forth 
in section 408(a) of the Act because: |s| 
The initial rent under the New Lease 
will be no less than the fair market 
rental value of the Land as of the 
effective date of the New Lease: (b) 
rent will be increased every 3 years to 
equal the then current fair market renta 
value of the Land, as determined by • 
qualified independent appraiser, if so® I 
value exceeds the rent payable during 
the immediately preceding period: (c) 
the Plans will not be responsible for sflf 
costs or expenses under the New Lessit| 

(d) an independent fiduciary, the Bank 
has reviewed the Plans* assets and lbs 
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terms and conditions of the New Lease 
prior to and during it drafting and has 
determined that the proposed 
transaction is in the best interest of the 
Plans and their participants and 
benendaries; and (e) the Bank will be 
the lessor* on behalf of the Plans, under 
the New Lease and represents that it 
will act in good faith and in the best 
interests of the Plans and their 
participants in enforcing and exercising 
the provisions of the New Lease. 

For further information contact: Mrs. 
Miriam Freund, of the Department, 
telephone (202) 523-6971, (This is not a 
toll-free number.) 

Raleigh Medical Group, Pj\. Profit 
Sbtring Plan (the Plan) Located in 
Raleigh, North Carolina 

lApplication No. D-5935) 

Proposed Exemption 

The Department is considering 
franting an exemption under the 
iQlhoiity of section 40e(a} of the Act 
tod section 4975(c)(2) of Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
16471, April 28.1975). If the exemption is 
granted the restrictions of section 406(a) 
and 406 (bKl) and (b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code. 

reason of section 4975(c)(1) (A) 

1 t^Ligh (E) of the Code shall not apply 
I to the proposed sale by the Plan of a 
parcel of unimproved real property (the 
Property) to B^D Realty Associates 
(the Partnership), a partnership which is 
• party in interest with respect to the 
Plan, provided that the price received is 
no less than the fair market value of the 
^perty on the date of sale. 

Smmary of Facts and Representations 

I L The Plan is a defined contribution 
I pension plan with sixteen participants 
I ind total assets of $566,127,83 as of 
I April 30,1984. The Plan is sponsored by 
Ifte Ralei^ Medical Group. P.A* (the 
iBuploycr), a North Carolina 
I professional corporation engaged in a 
I fculti-spedalty medical practice In 
I Weigh, North Carolina. The trustees of 
I the Plan (the Trustees) are three 
jdiarcholders and employees of the 
IWpIoyer. The Partnership is comprised 
H die four sole shareholders of the 
IWpIoyer, three of whom are the 
Imistees. 

I ^The Property is Lot ^13 in the North 
jWlls Office Center on Six Forks Road in 
IWeigh, North Carolina. The Plan 
iPjtfchased the Property on April 28,1983 
Central Carolina Realty, Inc., an 
party, for a purchase price of 
po,ooo. consisting of a cosh down 
F*ynient of $105,000 and a sixty-day, no¬ 


interest promissory note of $105,000. 
which has been paid. The Plan also paid 
closing costs of $867,50 and as of 
December 18.1984 had paid $3,470.20 in 
taxes and carrying expenses on the 
Property. As of April 30,1984, the 
Property had a fair market value of $6.00 
per square foot according to Algie 
Stephens (Stephens), a real estate 
broker with the firm of Central Carolina 
Realty, Inc. in Raleigh. North Carolina. 
The Property consists of 61.482 square 
feet. According to an appraisal 
performed on February 21,1985 by 
Worthy & Wachtel and Associates 
(WSA). a commercial real estate firm in 
Ralei)^, North Carolina, the fair market 
value of the Property as of that date was 
$5,00 per square foot. As of April 30, 

1984. the most recent year end for the 
Plan, the Property constituted 
approximately 65 percent of the total 
assets of the Plan and the Trustees have 
determined that it creates a liquidity 
problem for the Plan. The Plan currently 
receives no income from the Property. 
Although the Property has appreciated 
substantially since its acquisition by the 
Plan, the Trustees have determined that 
further appreciation of the Property is 
unlikely due to recent rapid 
development in the surrounding area 
resulting in a saturation of office space. 
The Trustees have determined that the 
Plan should divest itself of the Property 
at this time in order to realize the 
Propcrt>'*8 recent appreciation and to 
enable the Plan to diversify its assets 
and relieve a liquidity problem. 

3. The Partnership is currently in need 
of a parcel of unimproved real property 
to develop in pursuit of its partner's 
objective, which is the commercial 
development of real property and the 
lease of such developed property to the 
Employer. The Trustees are requesting 
an exemption to permit the Partnership 
to purchase the FYoperty from the Plan 
under the circumstances described 
herein. According to the terms proposed 
by the Partnership, if the exemption is 
granted the Partnership will pay the 
Plan cash for the Property in an amount 
no less than the Property's fair market 
value and will pay all fees and closing 
costs related to the sale, including 
recent appraisal fees. While the 
Property's fair market value was 
rounded to $310,000 as of February 21, 

1985, according to WSA's appraisal, 
since April 31,1984, the Property has 
been valued as a Plan asset at $368,892, 
based on Stephens* appraisal of $8.00 
per square foot as of April 30.1984. The 
purchase price to be paid by the 
Partnership will be the higher figure of 
$308,892. 

4. The Trustees have appointed the 
United Carolina Dank (the Bank) of 


Raleigh, North Carolina, to act as an 
independent fiducial^' on behalf of the 
Plan with respect to the proposed sale 
by making an independent 
determination as to whether such 
proposed transaction will be in the best 
interests and protective of the 
participants and beneficiaries of the 
Plan. The Bank represents that it is 
independent of and unrelated to the 
Partnership and the Employer. After a 
review and analysis of all proposed 
terms of the Plan's proposed sale of the 
Property to the Partnership, the Bank 
represents that such transaction will be 
in the best interests of the participants 
and beneficiaries of the Plan. The Bank 
notes that the sale will be a one-time 
transaction for cash in an amount which 
is no less than the fair market value of 
the Property. The Bank finds that the 
proposed transaction will advantage the 
Plan by divesting it of a non-incomc 
producing asset which constitutes a high 
percentage of Plan assets and presents a 
liquidity problem. In recommending that 
the Plan proceed with the proposed sale, 
the Bank also notes that all costs 
associated with the sale will be borne 
by the Partnership. If the required 
exemption is granted, the Bank will 
remain as the Plan's independent 
fiduciary with respect to the Property 
through the closing of the sale 
transaction under the terms described 
herein. 

5. In summary, the applicants 
represent that the proposed transaction 
satisfies the criteria of section 408(a) of 
the Act for the following reasons: (1) 

The interests of the Plan with respect to 
the proposed transaction are and will be 
represented by a fiduciary, the Bank, 
which is independent of the Partnership 
and the Employer. (2) after a review and 
analysis of the proposed transaction, the 
Bank has determined that it will be in 
the best interests of the participants and 
beneficiaries of the Plan: (3) the 
proposed transaction will enable the 
Plan to divest of an asset which 
produces no income for the Plan; (4) the 
proposed sale will be a one-time 
transaction for cash: (5) the proposed 
sale will enable the Plan to address a 
liquidity problem, as the Property 
constitutes approximately 65 percent of 
the assets of the Plan; (6) the Plan will 
receive a purchase price for the Property 
which is no less than the Property's fair 
market value: and (7) the Partnership 
will pay all costs associated with the 
sale transaction. 

For Further Information Contact 
Ronald Willett of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 
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Dow Chemical Company Voluntary 
Group Accident Plan (the Plan) Located 
in Midland, Michigan 

[Application No. D-e057| 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and in accordance with the procedures 
set forth in ERISA Procedifre 75-1 (40 FR 
18471, April 28.1075). If the exemption is 
granted, the restrictions of section 400 

(a) and (b) of the Act shall not apply, 
effective October 1.1984. to the 
reinsurance of risks and the receipt of 
premiums therefrom by Dorinco 
Reinsurance Company (Dorinco) from 
the insurance contracts sold by 
American Home Assurance Company 
(American) to provide benefits to 
employees of Dorinco and the Dow 
Chemical Company (Dow) under the 
Plan, provided the following conditions 
are tnet: 

(a) Dorinco— 

(1) Is a paHy in interest with respect 
to the Plan by reason of a stock or 
partnership affiliation with Dow that is 
described in section 3(14) (£) or (G) of 
the Act, 

(2) Is licensed to sell insurance in at 
least one of the United States or in the 
District of Columbia, 

(3) Has obtained a Certificate of 
Compliance from the Department of 
Insurance of its domiciliary state, 
Michigan, which has neither been 
revoked nor suspended: and 

(4) (A) Has undergone an 
examination by an independent certified 
public accountant for its last completed 
taxable year immediately prior to the 
taxable year of the reinsurance 
transaction: or 

(B) Has undergone a financial 
examination (within the meaning of the 
law of its domiciliary state. Michigan) 
by the Michigan Department of 
Insurance within 5 years prior to the end 
of the year preceding the year in which 
the reinsurance transaction occurred. 

(b) The Plan pays no more than 
adequate consideration for the 
insurance contracts: 

(c) No cormntsslons are paid with 
respect to the direct sale of the contract, 
or the reinsurance thereof, and 

(d) For each taxable year of Dorinco. 
the gross premiums and annuity 
considerations received in that taxable 
year by Dorinco for life and health 
insurance or annuity contraots for all 
employee benefit plans (and their 
employers) with respect to which 
Dorinco is a party in interest by reason 
of a relationship to such employer 


described in section 3(14) (E) or (C) of 
the Act does not exceed 50 percent of 
the gross premiums and annuity 
considerations received for all lines of 
insurance (whether direct insurance or 
reinsurance) in that taxable year by 
Dorinco. For purposes of this condition 
(dh 

(1) The term "gross premiums and 
annuity considerations received** means 
as to the numerator the total of 
premiums and annuity considerations 
received, both for the subject 
reinsurance transactions as well as for 
any direct sale or other reinsurance of 
life insurance, health insurance or 
annuity contracts to such plans (and 
their employers) by Dorinco. This total 
is to be reduced (in both the numerator 
and denominator of the fraction) by 
experience refunds paid or credited in 
that taxable year by Dorinco. 

(2) All premium and annuity 
con^derations written by Dorinco for 
plans which it alone maintains are to be 

* excluded from both the numerator and 
denominator of the fraction. 

Effective Dots: If granted, this 
proposed exemption will be effective 
October 1,1904. 

Preamble 

On Au^t 7,1979. the Department 
published a class exemption [ Prohi bited 
Transaction Exemption 79-41 (PTE 79- 
41), 44 FR 46365) which permits 
insurance companies that have 
substantial sto^ or partnership 
affiliations with employers establishing 
or maintaining employee benefit plans 
to make direct sales of life insurance, 
health insurance or annuity contracts 
which fund such plans, if certain 
con dition s are satisfied. 

In PTE 79-41. the Department stated 
its view that if a plan purchases an 
insurance contract from a company that 
is unrelated to the employer pursuant to 
an arrangement or understanding, 
written or oral, under which it ia 
expected that the unrelated company 
w^ill subsequently reinsure ail or part of 
the risk related to such insurance with 
an insurance company which is a party 
in interest with respect to the plan, the 
purchase of the insurance contract 
would be a prohibited transaction. 

The Department further stated that as 
of the date of publication of PTE 79-41. 
it had received applications for 
exemption under which a plan or its 
employer would contract %vilh an 
unrelated company for insurance, and 
that unrelated company would, pursuant 
to an arrangement or understanding, 
reinsure part or all of the risk with (and 
cede part or all of the premiums to) an 
insurance company affiliated with the 


eropbyer maintaining the plan. The 
Department felt that it would not be 
appropriate to cover the various tvpeh of 
reinsurance transactions for which it 
had received applications within the 
scope of the class exemption, but would 
instead consider such applications on 
the merits of each individual case. 

Summary of Facts and Representatn ns 

1. Dow is a large, publicly-held 
corporation oigantz^ under the law of 
the State of Delaware. The dominant 
portion of Dow*s business consists of 
the manufacture and sale of chemicaU, 
metals, plastic materials and products, 
and pharmaceutical, agricultural and 
consumer products. 

2. Dorinco. a whollyK)wned subsiditri 
of Dow. is a licensed insurer and 
reinsurer incorporated in 1977 under the 
laws of the Stale of Michigan. Dorinco 
actively solicits reinsurance business in 
the state in which it is licensed. Dorinco 
is currently qualified to do business in 
38 states and the District of Columbia. 
At (he end of 1983. Dorinco had capital 
paid up of $10 million and surplus of 
$43.936«00a During 1983. Dorinco 
collected $63,988,000 in total gross 
premiums. 

3. The Plan is a welfare benefit plan 
providing death and disability benefits 
upon the accidental death or disability 
of Dow employees. As of September 21 
1984, there were approximately 43.000 
covered participants under the Plan. 

4. Dow has provided benefits under 
the Plan throu^ insurance contracts 
sold by American since 1965. Americiin 
is a stock insurance company owned by 
its shareholders and it is not related to 
Dow or Dorinco. On October 1.1964. 
American entered into a reinsurance 
contract with Dorinco with respect to 
risks American insures. The Plan is no! 
a party to this agreement By its terms, 
the agreement provides that American 
will pay Dorinco 50 percent of the 
premiums it receives in exchange for 
which Dorinco has agre^ to insure 
American for 50 percent of the risk. Tbs 
anticipated amount of the premium 
which is reinsured by Dorinco is less 
than $1 million and it does not exceed 5 
percent of the total net premiums 
received by Dorinco for the year 1983 
($55,926,238]« According to the 
exemption application, American*^ 
liability for all of the benefits promised 
under its contract %vlll not be affected tf 
the reinsurance contract. 

5. The applicant represents that the 
subject reinsurance tr ansa ctions meet 
all of the conditons of PTE 79-41 
covering direct insurance transacltons: 

(a) Dorinco is a party in interest with 
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Ripect to the Plan as described in 
leclion 3(14)(G) of the Act by reason of 
ill stock affiliation with Dow. 

(b) Dorinco is licensed to sell 
msurance in at least one of the United 
States. 

(c) Dorinco obtained a Certificate of 
Compliance, which has never been 
revoked or suspended, from the 
Department of Insurance of the State of 
Michigan, on March 18,1977, Such 
luthoHzation is automatically renewed 
lach year and continues to be effective 
ivless rescinded. 

(d) Dorinco has undergone a financial 
examination by the Department of 
Insurance of the State of Michigan as of 
I fine 30,1962, and expects to undergo 
ttch financial examinations every three 
jears in the future. During the course of 
kture examinations, it is anticipated 
Aat the proposed reinsurance contracts 
ihth American will also be examined. 

(e) Dorinco has undergone in the past, 
isd will continue to undergo in the 
future, an annual examination by an 
independent certified public accounting 
linn. 

[ (0 The Plan pays no more than 
jidequate consideration for the 
liBaurance contracts. Moreover, the 
[proposed reinsurance contracts will not 
III any way affect premium costs. 

I Ig] After October 1.1984, no 
Icommissions will be paid with respect to 
[(ither (he insurance contracts with 
iAmeiican or the reinsurance contact 
Ibetween American and Dorinco. 

[ |h) The gross premiums received by 
Itlorinco during any taxable year from 
libs reinsurance transactions, when 
jcoosidered along with any other 
Ipttmiums or annuity considerations 
pceived by Dorinco from employee 
|be&erit plans (and their employers) with 
mpect to which Dorinco is a party in 
leterest by reason of a 50 percent or 
1^ ownership affiliation, will not 

50 percent of the total premiums 
annuil^ considerations received by 
P^co during such taxable years. 

1^ In summary, the applicant 
f^tesents that the subject transactions 
the criteria of section 40e{a) of the 
pet because: (a) The insurance could 
^ be purchased directly from Dorinco 
economically than it is purchased 
American: (b) participants and 
psenciaries of the Plan are afforded 
Prance protection by American, a 
P y insurer in the United States, at 
P®Pctitive rates arrived at through 
length negotiations; (c) Dorinco is 
viable insurance company 
has been in business for many 
and which does a substantial 
P^unt of business outside its affiliated 


group of companies; and (d) each of the 
protections provided to the Plan by PTE 
79-41 will be met under the subject 
reinsurance transactions. 

For further information contact Ms. 
fan D. Broady of the Department, 
telephone (202) 523-9971. (This is not a 
toll-free number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
406(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which (he exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the G^e that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 406(a) of the Act 
and/or section 497S(c)(2) of the Code, 
the Department mutt find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 


Signed at Washington. D.C., this 11 Ih day 
of April 1885. 

Elliol L Daniel. 

Acting Assistant Administrator for 
Regulations and Interpretations* Office of 
Pension and Welfare Benefit Programs* U.S. 
Department of Labor* 

|FR Doc. 8S-9192 Filed 4-16-BS; 8:45 am| 
axLMia COM ato-2t>ii 


NATIONAL SCIENCE FOUNDATION 

Advisory Committee for Astronomical 
Sciences; Meeting 

In accordance with the Federal 
Advisory Committee Act, Pub^ L 92-463. 
as amended, the National Science 
Foundation announces the following 
meeting: 

Name: Advisory Committee for 
Astronomical Sciences. 

Date and Time: May 6,9 am-S pm and 7:30 
pm-lOrOO pm; May 7,9 am-5 pm. 

Place: Open Seasons: Main Conference 
Room, KitI Peak National Observatory 
Headquarters. Tucson, AZ; Closed Sessions: 
Holiday Inn-Broadway. 100 W. Brood way, 
Tucaon. AZ. 

Type of Meeting: Portially Closed—May 6. 
7:30.10«) pm. 

Conlnct Person: Dr. Laura P. Bautz, 
Director, Division of Astronomical Sciences. 
Room 815. National Science Foundation. 
Washington. DC 20550 202 357-0468. 

Summary Minutes: May be obtained from 
the contact person at the above address. 

Purpose of Committee: To provide and 
recomroandalions concerning research 
programs, proposals, and projects in NSF- 
funded astronomy with the objective of 
achieving the highest quality forefront 
research for the funds allocated. To provide 
advice and recommendations concerning 
short range and long range plans in 
astronomy, including a recommendation of 
relative priorities. 

Agenda: 

Monday* May 6 

9 am-6 pm Open Session: Status of 
Selected Items in NSF*s FY 1966 Budget. 
Proposed Program Changes at the National 
Optical Astronomy Observatories. Needs and 
Priorities for FY 1987 Outlook. 

7:30 pm-1Q:30 pm Closed: Closed Session 
for Discussion of Selected Proposals under 
Review. 

Tuesday* May 7 

9 am-5 pm Open Session: Continuation of 
Discussions from Previous Day, Future Large 
Optical/Infrared Telescopes. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including te^nical 
information: financial data, such as salaries: 
and personal information concerning 
individuals associated with proposals. These 
matters are within exemptions (4) and (6) of 5 
U.S.C. 552b(c). Government in the Sunshine 
Act 
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Authority to Close Meriting: This 
determination was made by the Committee 
Management Officer pursuant to provisions 
of section lOfd) of Pub. L 92-463, The 
Committee Management Officer was 
delegated the authority to make such 
determinations by the Director. NSF, |n!y 6. 
1979. 

M. Rebecca Winkler, 

CommittMf MonagtmtenI Offfcw^ 

April 12,1985. 

|FR Doc. 85-9257 Filed 4-15-85:8:45 am| 
BiixiNa coot 7sse-ti-4i 


Adviftory Committee for Physics; 
Meeting 

In accordance with the Federal 
Advisory Committee Act Pub. L 92-463. 
the National Science Foundation 
announces the following meeting. 

Name: Advisory Committee for Ph 3 rsics. 

Dale and Time: May 9.1986; lOOO a jn.-euO 
p.m. (Open]; May la 1985; 8:30 a.m.-Noon 
(Openh 1:00 p.m.-2:30 p.m. (Oosedl: 2:30 
p.m.-5:00 p.in. (Open). 

Place: National Science Foundation. 1000 C 
Street NW., Washington. D.C 20S50. room 
540 each day. 

Type of meeting: Part Open. 

Contact Person: Dr Marcel Bardun. 

Director. Division of Physics, Nslional 
Science Foundation. Washington. D.C. 20550. 
Telephone (202) 357-7985. 

Summary of Minutes: May be obtained 
from Mrs. Phyllis Hurley, Division of Physics, 
National Science Foundation. Washington. 
DC. 2055a 

Purpose of Committee: To provide advnee 
and rocommondationa concerning support for 
research in physics. 

Agenda: May ft im 10:00 a jn.-OtOO pjn. 
(Open). Oversight review of NSF support of 
atomic, molecular, and plasma physics, 
including presentations by NSF staff and the 
report of the Subcommittee for Review of the 
NSF Atomic, Molecular, and Plasma Physics 
Program. 

May la tsex 8'.30 a jn,-Noon: 2:30 p m.- 
bOO p.m. (Open). Continuation of previoua 
day'a dlsi-isaiofia. 

May to, 1985, 1:00 p.m.-2:30 pne (Closed). 
Review of proposal! for FY 1987 budget 
planning. 

Reason for Closing: The proposals being 
discussed include informati<»i of a 
proprietary or confidential nature including 
technical information: financial data, such as 
salaries: and personal informatian concerning 
individuals associated with the proposals. 
These discussions are within tKampiions (4) 
and (5) of 5 U.S.C 552b(c). Govemraent In the 
Sunshine Act. 

Authority to Close Meeting: This 
detarrainalion was made by the Committee 
Management Officer pursuant to provisions 
of section lOld) of Pub. L 92r463. The 
Committee Management Officer was 
delegated the authority to make such 


determinations by the Diroctor, NSF, cm July 
61979. 

M. Rebecca Winkler. 

Committee Mana^mcnt Officer 
|FR Doc. 85-9256 Filed 4-18-65.645 ain| 
mujitocoot rm-ei-4i 


Advisory Panel for Law and Social 
Sciences; Meeting 

In accordancie with the Federal 
Advisory Committee Act, Pub. L 92-463. 
a^antended the National Science 
Foundation announces the following 
meeting: 

Name: Advtsory Panel for Law and Social 
Sciences. 

Date/Time: May 10th and llih. 1985; QcOO 
am. to 600 p.m. 

Place: Room 1242-B, National Science 
Foundation. 1800 G Street. NW.. Washington. 
D.C 20550. 

Type of Meeting: Closed 

Contact Person: Dr. Felice), Levina. 
Program Director, Law and Sodal Sdencies 
Program, Room 312, National Sdance 
FoundAtioo, 1600 G Street NW., Washington, 
D.C 20556 telephone 202/357-9567. 

Purpose of Panel To provide advice and 
recommendation concerning support for 
research in Law and Social Sciences. 

Agenda: To review and evaluate research 
proposala and proiects aa part of the 
selection process for awards. 

Reason for Closing: The proposals being 
reviewed include information of a proprietary 
or confidential nature, including tedinical 
information: financial data, sud) as salaries: 
and personal information concerning 
individuals associated with the proposals. 
These mattars are within exemptions (4) and 
(8) of 5 U.S.C. 5S2b(c). Govemmanl in the 
Sanshint Act 

Authority to Close Meeting: This 
determination was made by thepommittee 
Management Officer pursuant to provisions 
of section 10(c) of Pub. L, 93-483. The 
Committee k^agement Officer was 
delegated the authority to make such 
dclcraiinatlons by the Director. NSF, on July 
61979. 

M. Rebecca Winkler. 

Commitiea Management Offiatr. 

April 12,1965. 

|FR Doc 85-9261 Filed 4-16-85; 646 am] 
MJJNOOOOe 71»4n-4i 


Advisory Panel for Regulatory Biology; 
Meeting 

In accordance with the Federal 
Advisory Committee Act, as amended. 
Pub. L 92-463 the Nadanal Science 
Paundation aimounces the following 
meeting. 

Name: Advisory Panel for Regulatory 
Biology. 

Date and Time: May 6 6 and 161985 630 
am. to 5XX) p.m. each day. 


Place: May 6 1985, room 523,630 a.m. to 
12:00 p^ol: room 421.12.90 p m. to bOO p.m. 
May 9 and 16 1985 Room 421. 

Type of Meeting: Closed. 

Contact Person: Or. Lewis Croenwatd. 
Program Direclor. Regulatory Biology 
Program, Room 332, National Science 
Foundation Washington, DC 20550 Telephorar 
202/357-7976 

Purpose of Advisory PaoaL To provide 
advice and recommendations oonceming 
support for research in regulatory biolog> 

Agenda: To review and evaluate mcerrh 
proposals as part of the selection process for 
awards. 

Reason for Closing: The proposala bein^ 
revievred inchide infomiatioa of a pro|Mctiir> 
or confidential nature, including tedbnical 
informatioiL finandai data, such as salanea 
and personal information concerning 
individuab associated with the proposaU 
These mattars are within exemptions (4) and 
(6) of 5 U.S.C SS2b(cL Covemmont in the 
Sunshine Act 

Authority To Close Meeting: This 
determination was made by the Committer 
.Management Officer pursuant to pcovtsioiu 
of seetkm 10 (d) of Pub. L 92-463. The 
Committee Management Officer was 
detagated the authority to make such 
determination! by the Director, NSF. on |ul| 
61979. 

April 12.1986 
M. Rebecca Wiaklor. 

Committee Mtuntgement Offnxr 
(FR Doc. 85-9259 Filed 4-16-65:645 am| 
■lUJMo cooc ms-ai-ii 


Advisory Panel for Sociolgy; Meeting 

In accordance with the Federal 
Advisory Committee Act Pub. L 92-461 j 
the National Science Foundation 
announces the following meeting: 

Name; Advisory Psntl for Sociology 

Data and Tima: May 5-7, 1985 —Mcma.iy- 
9:00 am to 5:30 pm: Tuesday—9:00 am 4:00 

ri 

Place: National Science Foundation. IBQOv | 
Street NW., Washiogtoa DC, Room 523. 

Type of Meeting: Closed. 

Contact Person: Joanna Miller, Progranj 
Director for Sociology or Thomas M. 
Cuterbock. Associate Program Dhecror for 
Sociology. Room 316 National Sdenoe 
Foundation. Washington. DC 20550 
Telephone: (202) 3S7<-7802. 

Purpoae ol Sobpanel: To provide advice 
and recommendation concerning aappori tw 
resaardi in the Sociology Program. 

Agenda; To review and evaluate reseurm 
proposala and projacta as pari of the 
selection process for awards. 

Reason for Closing: The proposals being 
reviewed indude information of a propnrisy| 
or confidential nature, including teiAnical 
infonsaboo: financial data, such as sabri**- 
and personal infonnation concoming 
individuals aaaodatad with the propoials 
These matters art within exemptions W | 
(6) of 5 U3.C 552b (c). Government in ^ 
Sunshine Act. 
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Authofflty To Ciofe Meciitig: This 
dctcrmlBalioci w«s msdr by ^ Committee 
MAna^eoMfil Officer pnrsusnt to provisions 
of ctUm 10 (d) of Pub L 92 - 463 . The 
CommittM Msiuijiemenl Officer was 
deU'gatsd the aulhorHy ol make such 
d<’!r rniiAStkms by the Director. NSF. of luly 
11979. 

April I2.19es. 

M. Rebeoca Ulnkiar. 

Can\miWMt MaimgemeM Officer. 

[PR Doe. 65--925a Filed 4-16-aS; 6:45 am) 
■UJMQ COOC TSSS^MI 


CommtttM on Equal OppofturHtlea hi 
Scienco and Tectmolo^ and of its 
Subcommittees; Meeting 

In accordance with the Federal 
Advisoiy Committee Act. Pub. L 92-463. 
the National Science Foundation 
announces the follovrfng meetings: 

Ni> rnes/Dalea/Tlmet/Places: 

Fall Commillea-May 9.9:00-12iX) Noon, 
loom 543. 

Siihcoottiilllaa on Women—May 9.1;30- 
kOOpm., Room 543. 

S'iiliLoinatUlee on Minorities—May 9.1:30- 
SCO P4B., Room 124ZB. 

Full Committee—May 10,94X1-12:00 Noon, 
loom 543. 

Subcommittee on Disabled SemtUsts— 

May la l:a0-3*.30 p.m.. Room 543—National 
Science Foundation. 1800 G Street NW.. 
Wsihingtoa D.C. 20S50. 

T^-pe of Meeting: Opea 

Contact Person; Ms. )ane Stutsman. 
Exroithrs Secretary of the Omunittee. 

^tional Science Foundation. Rm. 425.1800 G 
Street NW.. Washington. D.C. 20550. 

Tfilephonr. 202/357-941^ 

FurpoM of Subcommittees: Responsible for 
all Cdmmlttse matters relating to the 
parttcipadon in and opportunities for 
shies tioo. training, and research for 
9inontlim» women and handicapped persons 
h science and technology, and the impact of 
i Kieoce and technology on them. 

I Sammwy Minutes: May be obtained from 
! ^ contact person at the above stated 
[•ddresa 

A^da: The SubcommRteet will consider 
atdisnitma to increase participatton of 
ftoiohtiea, women and handicapped persons 
h Foundatloii programs, rtsear^ profecta. 

4sd on all NSF adviaory coaunittees. They 
slio adviM the Director on how to 
[8sdif)’ NSF polldes and procedures relating 
h minority, women and handicapped persons 
is wsll at the internal distributiw of funds to 
ppleiaenl this program. 

^Kebecca Winkler. 

I^myr/ae Management Officer, 
hPhl 12. 1985, 

P Doc 65-9280 Filed 4-10-85; M5 amj 

P*® coot 71SS-t1-Si 


PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 

Options Evaluation Task Force; 
Regular Meeting 

AOtHCV: Options Evaluation Task Force 
of the PadHc Northwest Electric Power 
and Conservation Planning Coondl 
(Northwest Power Planning Coundl). 
ACnON: Notice of meeting to be held 
pursuant to the Federal Advisory 
Committee Act 5 U.S.C. Appendix t 
1-4. Activities will include: 

• Update on CoundFs Decision 
Analysis Model 

• Discusslonof Load/Conservation 
Uncertainty Treatment. 

Status: Open. 

suMMAmr: The Northwest Power 
Planning Coundl hereby announces a 
forthcoming meeting of its Options 
Evaluation Task Force. 
date: Monday. April 2a 1985. a30 a^ 
ADDRESS: The meeting will be held at 
the Coundl Central C>hice at 850 SW. 
Broadway: Suite Iloa in Portland. 
Oregon. 

FOR FURTHER INFORSIATION CONTACT: 
Wally Gibson. (503) 222-6161. 

Edward Sbaets, 

Executive Director. 

|FR Doc 85-9198 Filed 4-16-85:8:46 am] 
aHjjRO oooc oooo-as-M 


OFFICE OF PERSONNEL 
MANAGEMENT 

Privacy Act of 1974; Publication of a 
Proposed New System of Records and 
an Amendment of an Existing System 

agency: Office of Personnel 
Management. 

action: Notice; Publication of a 
proposed new system of records and an 
amendment of an existing system. 

summary: This notice propose the 
establishment of OPM/Govt-10. 
Employees Medical File System 
Records, which is a new Government- 
wide system of records for Federal 
employee medical records retained by 
agencies on active dvilian employees 
and in Federal Records Storage Centers 
for inactive employees. Because some of 
the records to be included in this new 
system are now included in OPM- 
COVT-L General Personnel Records, 
system, necessary amendments to that 
8>^tem's notice are also being proposed. 
J^sewhere in this issue are propos^ 
rules pertaining to the records in the 
new system. 


date: Comments must be received on or 
before May 17,1985. The notice, 
induding the routine uses, becomes 
effective on June 17.<1985 %vithout further 
notice, unless comments necessitate 
otherwise. 

ADDRESS: Send or deliver written 
comments to the Assistant Director for 
Workforce Informations. Office of 
Personnel Management. Room 5415.1900 
E Street NW. Washington, D.C 20415. 

FOR FURTHER INFORMATION CONTACT: 
William li Lynch. Workforce Records 
Management Division. (202) 632-5433. 

SUPPLEMENTARY INFORMATION: The 
Office of Personnel Management 
(hereafter referred to as "the Office**) is 
proposing to establish a new Privacy 
Act System of records to cover 
employees medical records (manual 
automated, microfilmed, or microfiched) 
maintained by agencies induding 
employee on-the-job exposure and 
injury records (1) at the work site; (2) in 
agency dispensary, medical health, or 
safety offices; and (3) in servidng 
personnel or other designated offices. 
Records included in this system are 
those created during the application for 
Federal employment process (when the 
individual subsequently hir^ and 
during the emp!oyee*s career. These 
records are retained to ensure protection 
of employees* health and safety, as well 
as governmental interests, and to meet 
requirements of the Office, the 
Occupational Safety and Health 
Administration (OSHA). and the Office 
of Workers* Compensation Programs 
(OWCP). 

This system does not indude (1) 
patient records: le„ those normally 
associated with treatment of individuals 
admitted to or who voluntarily seek 
treatment at health care fadlity 
concaming matteis not pertaining to a 
condition of employment or arising at a 
result of an on-the-job occurrence: (2) 
records created as a result of 
epidemiological research studies; or (3) 
case files: le.. the files maintained by 
the Office (medical disqualification 
decisions and disability retirement 
files). OSHA (relating to unsafe/ 
unhealthy work conditions), and the 
OWCP compensation claim files). 
However, in some instances these case 
files will contain medical records that 
are induded in this system, and it is 
possible that the proposed system would 
continue to retain copies of &em after 
the creation of such case files. Efforts 
will be made to ultimately prevent 
unnecessary duplication of records. In 
order to ensure Privacy Act coverage on 
a transition basis, these types of records 
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arc described as being part of the 
proposed system. 

This proposal results from the 
recommendations nSade by an 
Interagency Task Group on Federal 
Employee Medical Records. February 
1981. The Task Group was co-chaired by 
the Office and OSllA and was 
established to review what was widely 
agreed by agencies and employee 
representatives to be a widespread 
problem (l.e.. the lack of consistent. 
Government-wide medical records 
management policy) and to make 
recommendations for the problem’s 
solution. After 18 months of 
examination, including advice from 
agencies, labor organizations, and other 
interested public and private sector 
medical practitioners and records 
managers, the Task Group 
recommended that (1) agencies establish 
an Employee Medical Folder (EMF) as a 
permanent repository for the medical 
records of a Federal civilian employee; 
(2) the Office establish polices and 
regulations governing the control and 
disposition of such records. Incouding 
guidance on access to and release of 
medical information: and (3) medical 
records accompany an active employee 
as he or she moves within an agency or 
to another agency and be stored along 
with his or her Officitil Personnel Folder 
(OPF) when no longer employed. With 
the concurrence and active participation 
of OSH A. OWCP. and the National 
Archives and Records Administration 
(NARA) as the Govemmenfs records 
manager, the Office’s Director approved 
the establishment of the Employee 
Medical Records File System (^IFS) 
which includes an EMF. 

It is essential that regularization of 
medical records management provide 
for the retention of records vital to the 
employee’s and the Government’s 
interests on a long-trem basis, and 
provide protection of personal privacy 
and compliance with the Privacy Act. 
Additionally, agencies and interested 
parties must be provided with adequate 
guidance on how and when such 
sensitive personal records may be 
disclosed both to officials of the 
custodial agency as well as to others 
outside that agency. 

Therefore, consistent with the Office’s 
long-standing Privacy Act policy as 
approved by the Office of Management 
and Budget regarding the inclusion of 
those employee personnel records that 
are under the Office’s direct 
management or necessary to enable the 
Office to exercise its legal oversight 
responsibilities, the Office proposes to 
establish this new system of records. 
This action, along with the issuance of 


minimally necessary regulations and 
Federal Personnel Manual guidance, will 
accomplish the Task Group’s 
recommendations and will greatly 
improve medical records management 
and protection of personal privacy. 

The Office believes that agency, 
employees, and other interested parties 
will be better served and agency costs 
will be reduced by placing such records 
in a separte system of records because 
such a system (1) establishes minimum 
essential uniformity and standards in 
medical recordkeeping: (2) facilitates 
accuracy in the description of records to 
be maintained; (3) more clearly defines 
the purposes for which the records are 
retained; (4) ensures that records are 
disclosed within the custodial agency 
and under routine uses only for 
purposes for which they are maintained: 
and (5) specifically identifies records 
appropriate for long-term retention, thus 
enabling compliance with OSHA 
recordkeeping standards: and (6) 
provides a reduction in the volume of 
medical records now being 
unnecessarily retained. This notice also 
modifies the existing notice for 0PM/ 
GOVT-1. General Personnel Records, to 
remove from that system those medical 
records to be retained in the new 
system. These actions arc considered 
subject to the provisions of the Privacy 
Act (5 U.S.C. 552a(o)) requiring advance 
notice to Congress and the Office of 
Management and Budget. A "Report on 
New Systems” has been filed, 
concurrent with this publication, with 
Congress and the Office of Management 
and Budget. Because the records will 
remain covered by cither OPM/GOVT-1 
or an agency-specific system during the 
advance notice period, no waiver of this 
60-day period has been requested. 

Office of Personnel Management. 

Donald f Devine. 

Director. 

Accordingly, the Office gives notice of 
changes to the OPM/COVT-1. General 
Personnel Records’ system and proposes 
a new system to be identified as the 
OPM/GOVT-10, Employee Medical file 
System Records, as follows: 

OPM/GOVT-1 

SYSTSM name: 

General Personnel Records. 


CATEOOfllES Of RECORDS IN THE SYSTEM: 

All categories of records may include 
identifying information such as namefs). 
date of birth, home residence, mailing 
address, social security number, and 
home telephone. This system includes 
contents of the OPF as specified in 


Federal Personnel Manual Supplement 
293-31. Records in this system are: 

a. Records reflecting work experience, 
educational level achieved, and 
specialized education or training 
occurring outside of Federal service. 

b. Records reflecting Federal servitk? 
and documenting work experience and 
specialized education or training 
received while employed. Such records 
contain information about past and 
present positions held; grades; salaries; 
duty station locations; and notices of all 
personnel actions such as appointments, 
transfers, reassignments, details, 
promotions, demotions, reductions-in- 
force* resignations, separations, 
suspensions, the Office of Personnel 
Management (hereafter referred to as 
'^the Office") approval of disability 
retirement applications, retirement, and 
removals. 

c. Records on enrollment or 
declination of enrollment in the Federal 
Employees Group Life Insurance 
Program and Federal Fjnployee Health 
Benefit programs, as well as forms 
showing designation of beneficiary. 

d. Records relating to an 
Intergovernmental Personnel Act 
assignment or Federal-private sector 
exchange program. 

Nola.—Some of these records may also 
become part of the OPM/CENTRAL-7, 
IntergovemmenUl Personnel Act Assignmeal 
Records system. 

e. Records relating to participation in 
an agency federal executive or Senior 
Executive Service (SES) Candidate 
Development Program. 

Note.—Some of these records may also 
become part of the OPM/CENTRAL-3 
Federal Executive Development Rtconls: or 
OPM/CF.NTRAL-13. Senior Exccuthe 
Service Records systems. 


f. Records relating to Goveminent- 
sponsored training or participation in ^ 
agency’s upward mobility program or 
other personnel programs designed to 
broaden an employee’s work 
experiences and for purposes of 
advancement (e.g.. an administrative 
intern program). 

g. Records contained In the Central 
Personnel Data File (CPDF) mainiHifiw 
by the Office and exact substantive 
representations thereof in agency 
manual or automated personnel 
information systems. These data 
elements include many of the above 
records along with handicap and 
national origin codes. A definitive list 
CPDF data elements is contained in 
Federal Personnel Manual Supplf'f^^''* 
292-1. Personnel Data Standards. 

h. Records on the SES. maintained hf 
agencies for use in making decisions 
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affecting incumbents of these positions 
(e.g. relating to sabbatical leave 
programs, training, rcassignments. and 
details) that are perhaps unique to the 
SES and which may be filed in the 
employee's OFF. These records may 
also serve as the basis for reports 
submitted to the Office’s Woi^force 
Effectivemm end Development Group 
for implesnentiDg the Ofnee’s oversight 
responsibilities concerning the SES. 

L Records concerning an employee’s 
activities on behalf of the labor 
organization representing agency 
employees. Including accounting of 
official time spent and documentation in 
support of per diem and travel expenses. 

Kota.—>Altemstively, such records may be 
retained by ao agency payroll office sik! thus 
sibieci to the agency's Interns! Privacy Act 
ijffem for payroll records. The OPM/COVT- 
t lyttem not cover general agency 
pt^ll records. 

f. To the extent that the records listed 
here ars also maintained in an agency 
lutomated personnel or microform 
records system, those versions of the 
records are considered to be covered by 
this system notice. Any additional 
I copies of these records (excluding 
performance appraisal and conduct* 

I lelated documents maintained by first 
Itoe sapervlsors and managers covered 
by the OPM/COVT-2 system) 
t&amtained by agencies at field or 
idciinistrative offices remote from 
where the original records exists are 
considered part of this system. 

I Soto.—It is not the Intent of the Office to 
I limli this system of records only to those 
I fthystcally %vithin the OPF. Records may be 
110^ in o&er folders located in tbe offices 
I ether then where the OPF is located. Further. 

I n Indicated in the records location section. 

I iome of these records may be duplicated for 
I wuotenance at a site cloeer to where the 
I npiojree works (eg., in an administrative 
lifice or Bupervisoc^s work folder) and still be 
Itorered by this system. 

[oPII/GOVT-10 

lirmiff name: 

I Employee Medical File System 
lEecords. 

Iimm locatiom; 

current employees, records are 
lifted in agency medical, personnel, 
j&pensary, health, safety, or other 
IWgnated offices within the agency. 

I b. For former employees, most records 
iJjU be located in an Employee Medical 
(EMF) stored in Federal Records 
Centers operated by the 
l^lionai Archives and Records 
l^^^islratlofi (NARA). In some cases, 
potcies may retain for a limited time 
up to 1 year) some records on 
employees. 


CATEOomee or woiviouals covEaeo ev the 
system: 

Current and former Federal civilian 
employees. 

CATiQoeics OE ascoaos im tme system: 

Records maintained in this system 
include: 

a. Medical records, forms, and reports 
completed or obtained when an 
individual applies for a Federal job ^nd 
is subsequently employed; 

b. Medical records, forms, and reports 
completed during employment as a 
condition of employment either by tbe 
employing agency or by another agency. 
State or local government entity, or a 
private sector entity under contract to 
the employing agency; 

Note.—RfK:ordt maintained by an agency 
dispensary ere included In the system only 
when they are the result of a co^tkm of 
employment or related to an on-the-iob 
occurrence. 

c. Reports of ondhedob injuries and 
medical records, forms, and reports 
generated as a result of the riling of a 
daim for Workers’ Compensation, 
whether the claim is accepted or not 
(Tbe official compensation daim file is 
not covered by this system: rather, it is 
part of the Department of Labor’s Office 
of Workers’ Compensation Program 
(OWCP) system of records.) 

d. All other medical recoils, forms, 
and reports created on an employee 
during his/her period of employment, 
induding any, retained on a temporary 
basis (e^.. those designated to be 
retained only during the period of 
service with a given agency) and those 
designated for long-term retention (i.&« 
those retained for tbe entire duration of 
Federal service and for some period of 
time after). 

Note.—Records pertaining to employee 
drug or alcohol abuse counseling or 
treatment and those pertosniQg to other 
employee counsebng programs cooducted 
under Health Service Pn^ems established 
pursuant to 5 U.S.C Chapter 79, ore not part 
of this system of records. 

AUTHORITV EOn MAMTEflANCt OE THE 

system: 

Executive Orders 12107 and 12100 and 
5 U.S.C. Chapter 11, 21. 33. 43. 01.03. 
and 83. 

EURPOSE: 

Records in this system of records are 
maintained for a variety of purposes, 
which include the following: 

a. To ensure that records required to 
be retained on a long-term basis in order 
to meet the mandates of law. Executive 
order, or regulations (e.g., the 
Department of Labor’s Occupational 
Safety and Health Administration 
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(OSHA) and OWCP regulations), are so 
maintained. 

b. To provide data necessary for 
proper medical evaluations and 
diagnoses, to ensure that proper 
treatment is administered, and to 
maintain continuity of medical care. 

c. To provide an accurate medical 
history of the total health care and 
medical treatment received by the 
individual as well as job and/or hazard 
exposure documentation and health 
monitoring In relation to health status 
and claims of the individual. 

d. To enable the planning for further 
care of the patient. 

e. To provide a record of 
communications among members of the 
health care team who contribute to the 
patient’s care. 

f. To provide a legal document 
describing the health care administered 
and any exposure incident. 

g. To provide a method for evaluating 
quality of health care rendered and job* 
health-protection including engineering 
protection provided, protective 
equipment worn, workplace monitoring, 
and medical exam monitoring required 
by OSHA or by good practice. 

h. To ensure that all relevant, 
necessary, accurate, and timely data are 
available to support any medically- 
related employment decisions affecting 
the subject of the records, (ugM in 
connection with fitness-for-duty and 
disability retirement decisions). 

I To document claims filed with and 
the decisions reached by the OWCP and 
the individual’s possible reemployment 
rights under statutes governing that 
program. 

j. To document employee's reporting 
of on-the-job injuries or unhealthy or 
unsafe working conditions, including the 
reporting of such conditions to the 
OSHA and actions taken by that agency 
or by the employing agency. 

ROirrtNE USES OE RCCOROS MAINTAINED W 
TNI SYSTEM, IMCUIDINO CATIOORtES OE 
USERS AMO THE EUREOSE OE SUCH USES: 

These records and information in 
these records may be used: 

a. To disclose information to the 
Department of Labor, Veterans 
Administration, Soci^ Security 
Administration, or a national State, or 
local social security type agency, when 
necessary to adjudicate a ^im (filed by 
or on behalf of the individual) under a 
retirement, insurance, or health benefit 
program. 

b. To disclose Information to a 
Federal Slate, or local agency to the 
extent necessary to comply with laws 
governing reporting of commuiucable 
diseases. 
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c. To disclose information to another 
Federal agency* to a court, or a party in 
litigation before a court or in an 
administrative proceeding being 
conducted by a Federal agency, either 
when the government is a party to a 
judicial proceeding or in order to comply 
with the issuance of a subpoena. 

d. To disclose in response to a request 
for discovery or for appearance of a 
witness, information that is relevant to 
the subject matter Involved in a pending 
judicial or administrative proceeding. 

e. To disclose pertinent information to 
the appropriate Federal. State, or local 
agency responsible for investigating, 
prosecuting, enforcing, or implementing 
a statute, rule, regulation, or order when 
the disclosing agen^ becomes aware of 
an indication of a violation or potential 
violation of civil or criminal law or 
regulation. 

f. To disclose information to the Office 
of Management and Budget at any stage 
in the legislative coordination and 
clearance process in connection with 
private relief legislation as set forth in 
OMB Circular No. A-19. 

g. To disclose information to a 
congressional office from the record of 
an individual in response to an inquiry 
from the congrcsssional office made at 
the request of that individual. 

h. To disclose Information to officials 
of the Merit Systems Protection Board 
including the Office of Special Counsel, 
the Federal Labor Relations Authority 
and its general counsel, the Equal 
Employment Opportunity Commission, 
arbitrators, and hearing examiners to 
the extent nccessarj' to carry out their 
authorized duties. 

i. To disclose information to survey 
team members from the Joint 
Commission on Accreditation of 
Hospitals (JCAH) when requested in 
connection with an accreditation 
review, but only to the extent that the 
information is relevant and necessary to 
meet the JCAH standards. 

j. To disclose information to the 
National Archives and Records Service 
in records management inspections 
conducted under authority of 44 U.S.C. 
2904 and 2906. 

k. To disclose information to health 
insurance carriers contracting with the 
Office of Personnel Management 
(hereafter referred to as “the Office**) to 
provide a health benefits plan under the 
Federal Employees Health Benefits 
Program information necessary to verify 
eligibility for payment of a claim for 
health benefits. 

l. By the agency maintaining or 
responsible for generating the records to 
locate individuals for health research or 
survey response and in the production 
of summary descriptive statistics and 


analytical studies (e.g., epidemiological 
studies) in support of the function for 
which the records are collected and 
maintained. While published statistics 
and studies do not contain individual 
identifiers, in some instances the 
selection of elements of data included in 
the study might be structured in such a 
way as to make the data individually 
identifiable by inference. 

m. To disclose information to the 
O^icc of Federal Employees Group Life 
Insurance that is relevant and necessary 
to adjudicate claims. 

n. To disclose information, when an 
individual to whom a record pertains is 
mentally incompetent or under other 
legal disability, to any person who is 
responsible for the care of the 
individual, to the extent necessary, 

o. To disclose to the agency-appointed 
representative of an employee all 
notices, determinations, decisions, or 
other written communications issued to 
the employee, in connection with the 
examination ordered by the agency 
unden 

(1) Medical evaluation (formerly 
Fitness for Duty) examinations 
procedures; or 

(2) Agency‘filed disability retirement 
procedures. 

p. To disclose to a requesting agency, 
organization, or individual the home 
address and other information 
concerning those individuals who it is 
reasonably believed might have 
contracted an illness or been exposed to 
or suffered from a health hazard while 
employed in the Federal work force. 

q. To disclose information to a Federal 
agency, in response to its request or at 
the initiation of the agency maintaining 
the records, in connection with the 
retention of an employee, the issuance 
of a security clearance, the conducting 
of a suitability or security investigation 
of an individual, the classif 3 ring of jobs, 
the letting of a contract, or the issuance 
of a license, grant, or other benefit by 
the requesting agency, or the lawful, 
statutory, administrative, or 
investigative purposes of the agency, to 
the extent that the information is 
relevant and necessary to the requesting 
agency's decision on the matter. 

r. To disclose to any Federal. State, or 
local government agency, in response to 
its request or at the initiation of the 
agency maintaining the records, 
information relevant and necessary to 
the lawful, statutory, administrative, or 
investigatory purpose of that agency as 
it relates to the conduct of job related 
epidemiological research or the 
ensurance of compliance with Federal. 
State, or local government laws on 
health and safety in the work 
environment. 


8. To disclouse to officials of labor 
organizations recognized under 5 U,S.C 
CImpter 71. analysis using exposure or 
medical records and employee exposure 
records, in accordance with the recordi 
access rules of the Department of 
Labor's OSHA. and subject to the 
limitations at 29 CFR 1910,20(e)(2)(iii)|B). 

Roucies AND enAcnccs op sroaiNO, 
acTiucvifta, SArtouAiioiNQ, and arrAiNiNO 

AHO OISPOSINO OP AECOIIOS IM THt tYSTCM: 
STOflAOS: 

Records are stored in file folders, on 
microfiche, in automated record 
systems, and on file cards. X-rays, or 
other medical reports and forms. 

ftmiiCVAMJTY: 

Records are retrieved by the 
employee's name, date of birth, social 
security number, or any combination of 
those identifiers. 

sascouahos: 

Records are stored in locked file 
cabinets or locked rooms. Automated 
records are protected by restricted 
access procedures and audit trails. 
Access to records is strictly limited to 
agency officials with a bona fide need 
for the records, 

RCTENTION AHO DISPOSAL: 

Some records are retained for the 
duration of employment with a given 
agency. Other records are retained for 
the duration of Federal employment 
plus 30 years. Records are destroyed by 
shredding, burning, or by erasing the 
disk. 

SVSTm MANOEa ANO AOOPSSS: 

Assistant Director for Workforce 
Information, Compliance and 
Investigations Group. U.S, Office of 
Personnel Management, Room 5415.19^^“ 
E Street. NW, Washington D.C. 20415. 

NOTinCATION PflOCSOURC: 

Individuals wishing to inquire 
whether this system of records contains i 
records on them should follow the 
appropriate procedure listed below 

a. Current employees. Current 

employees should contact their 
employing agency's personnel. I 

dispensary, health, safety, medical or I 
other designated office responsible for | 
maintaining the records, as identified ir I 
the agency's internal issuance covering j 
this system. Individuals must , J 

such identifying information as requifwl 
by the agency for their records to be J 
located and identified. 1 

b. Former employees. Former I 
employees should contact their former I 
agency's personnel, dispensary, health I 
safety, medical, or other designated I 
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office responsible for maintaining the 
records, as identified in the agency's 
internal issuance covering this system. 
Additionally, for access to their EMF, 
they should submit a request to the 
Office's regional office nearest their 
residence. (See list of the Office's 
regional and area office addresses in the 
Appendix.) Individuals submitting 
requests to the Office's regional and 
area offices must submit the following 
mformatlon for their records to be 
located and identified: 

1. Full name. 

2. Dale of birth. 

3. Social security number. 

4. Agency name, dates, and location of 
last Federal service. 

necoRoa access enoccomic: 

a. Current employees should contact 
the appropriate agency office as 
indicated in the "Notifleation 
Procedure" section and furnish such 
identifying as required by the agency in 
order to locate and identify the records 
sought 

b. Former employees should contact 
the appropriate agency office as 
indicated in the Notification Procedure 
lection and furnish such identifying 
information as required by the agency in 
order to locate and identify the records 
sought Former employees may also 
sobmit a request to the Office's regional 

I or area office nearest their residence for 
•ccess to their EMF. (See list of the 
Office's regional and area office 
•ddresses in the Appendix.) When 
sobmitting a request to the Office, the 
individualmust furnish the following 
information in order to locate and 
identify the record sought: 

t Full name. 

2. Date of Birth. 

3. Social Security number. 

I 4 Agency name, date, and location of 
|l»st Federal service. 

I 5^ Signature. 

I c. Individuals requesting access must 
Nso comply with the Office's Privacy 
Ito regulations on vertificatlon of 
Iwentify and access to records (5 CFR 
1^201 and 297.203). 

l^omisTiNQ RtcostDe AMO moctouae: 

■ Since medical practitioners often 
^’ide differing but equally valid 
prtical judgments and opinions when 
medical evaluations of dn 
P^vidual's health status, review of 
Pjyssts from individuals seeking 
pendment of their medical records. 
P^d correction and updating of the 
pwtis. will be limited to consideration 
p^ uding the differing opinion in the 
rather than attempting to 
Pennine whether the original opinion 
f ^rate. 


Individuals wishing to amend their 
records should: 

a. For current employee, contact the 
appropriate agency office identified in 
the Notification Procedure section and 
furnish such identifying information as 
required by the agency in order to locate 
and identify the records to be amended. 

b. For a former employee, contact the 
appropriate agency office identified in 
the Notification Procedure section and 
furnish such identifying information as 
required by the agency in order to locate 
and identify the record to be amended. 
Former employees may also submit such 
a request to amend records in their EMF 
to the system manager. When submitting 
a request to the system manager, the 
individual must furnish the following 
information in order to locate and 
identify the records to be amended: 

1. Full name. 

2. Date of Birth. 

3. Social security number. 

4. Agency name. date, and location of 
last Federal service. 

5. Signature. 

c. Individuals seeking amendment of 
their records must also follow the 
Office's Privacy Act regulations on 
verification of identity and amendment 
of records (5 CFR 297J201 and 297.206). 

ACCORDS SOURCC CATEOOR1C8: 

Records in this system are obtained 
from: 

a. The individual to whom the records 
pertain. 

b. Agency employee health unit staff. 

c. Federal and private sector medical 
practitioners and treatment facilities. 

d Supervisors/managers and other 
agency officials, 
e. Other agency records. 

Appendix 

CHICAGO REGION 

lohn ICluczynski Building. 230 South Dearborn 
Street Chicago. IL 60604 

Arvo Offtce 9 

Illinois—219 South Dearborn Street Chicago. 
IL 60604 

Indiana—US. Courthouse and Federal 
Building. 46 East Ohio Street Indianapolis. 
IN 46204 

.Michigan—S77 Michigan A\'enue. Room 565. 
Detroit Ml 48226 

Minnesota—Federal Building. Room 501. Fort 
Snetling. Twin Cities, MN 55111 
Ohio—U.S. Courthouse and Federal Building. 
Room 507,200 West 2nd Street Daytoa 
OH 45402 

DENVER REGION 

Building 20. Denver Federal Center. Denver, 

CO 80225 

Area Office* 

None 

DALLAS REGION 

1100 Commerce Street Dallas. TX 75242 


Arvo Offices 

Louisiana—Federal Building. 610 South 
Street. New Orleans. LA 70130 
New Mexico—421 Cold Avenue. SW. 

Albuquerque. NM 67102 
Oklahoma/Arkansas—200 5th Street. NW. 

Oklahoma City. OK 73102 
Texas—643 Eait Durango Blvd.. San Antonio, 
TX 78205 

NEW YORK REGION 

Jacob K. Javits Federal Building. 26 Federal 
Plaza. New York. NY 10278 

Area Offices 

New Jersey— Peter W. Rodino. Jr. Federal 
Building. 970 Broad Street Newark. NJ 
07102 

New York—U.S. Courthouse and Federal 
Building. 100 South Qinton Street. 
Syracuse. NY 13260 
Puerto Rico—Federico Degelau Federal 
Office Building. Carlos E Chadron Street 
Halo Rcy, PR 00918 

PlflLAOFJJ>HIA REGION 

William J. Green. |f. Federal Building. 600 
Arch Street Philadelphia. PA 19106 

Area Offices 

Maryland—Edward A. Garmalz Federal 
Building and Courthouse. 101 West 
Lombard Street. Baltimore. MD 21201 
Pennsylvania—Federal Building. 1000 Liberty 
Avenue. Pittsburgh. PA 15222 
Virginia—Federal Building. 200 Granby Malt 
Norfolk. VA 23510 

ST. LOUIS REGION 

300 Old Post Office Building. 815 Olive Street 
St Louis. MO 63103 

Area Offices 

Kansas—120 South Market Street. Wichita. 

KS 67202 

Missouri—East 12th Street Kansas City. MO 
64106 

SAN FRANaSCO REGION 

525 Market Street 23rd Floor. San Francisco. 
CA 91105 

Area Offices 

Arizona—522 North Central Avenue. 

Phoenix. AZ 65004 
California— 

645 South Figueroa Street Los Angeles. CA 
00017 

1029 J Street. Room 202 , Socramenla CA 
95814 

680 Front Street San Diego. CA 92188 
Hawaii—300 Ala Moana Blvd., P.O. Box 
S002a Honolulu. HI 96850 
SFJVTTLE REGION 

Federal Building. 26th Floor. 915 2nd Avenue. 
Seattle, WA 98174 

Area Offices 

Alaska—Federal Building and Courthouse. 

700 C Street. Box 22. Anchorage. AK 96513 
Oregon—Federal Building. Room 376.1220 
3rd Street. SW. Portland. OR 97204 

ATLANTA REGION 

Richard B. Russell Federal Building. 75 Spring 
Street. SW, Atlanta. CA 30303 
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Area Officer 

Alabanm—Southerland Building, 80d 
Governors Drive, SW„ Huntsville. AL 36801 
Florida—Federal Building. 80 North Hughey 
Avenue. Orlando. FL 32801 
North Carolina—310 New Bern Avenue. P.O. 

Box 25089. Raleigh. NC 27611 
South Carolina—Federal Office Building, 334 
Meeting Street Charleston. SC 29403 
Tennessee—100 North Mam Building. 
Memphis. TN 36103 

BOSTON REGION 
|ohn W. McCormack Post OfRce and 
Courthouse. Boston. MA 02109 

Area Offices 

Connecticut—Federal Building. 450 Main 
Street. Hartford. CT 06103 
Massachusetts—3 Center Plaza. Boston. MA 
02108 

New Hampshire—Federal/Post Office 
Building. Portsmouth. NH 03801 

|FR Doc. 65-9285 Filed 4-18-85; 8.45 am) 
WtUNO CODE S32S^1-4f 


SECURITIES AND EXCHANGE 
COMMISSION 

(ReleaM No. 34-21936; SR-Amtx-a5-7] 

Self-Regulatory Organizations; 
American Stock Exchange, Inc; Notice 
of Filing of Proposed Rule Change and 
Order Granting Accelerated Approval 
of Proposed Rule Change 

April 11.1985. 

On March 22.1985, the American 
Stock Exchange. Inc. (•‘Amex”) 
submitted a proposed rule change, 
pursuant to Action 19(b) of the 
Securities Exchange Act of 1934 
(•'Act'* *) • and Rule 19b-4 thereunder.* to 
amend Amex Rule 959 to permit the 
entry of opening orders In the cabinet, at 
a limit price of $1.00 per contract, under 
certain circumstances. Currently. Amex 
Rule 959 permits cabinet orders to be 
entered for closing transactions only. 
Under the propos^ rule change, 
specialists shall effect all cabinet 
transactions by pairing closing purchase 
or sale orders which have been placed 
in the cabinet or. provided there are no 
closing purchase or sale orders in the 
cabinet to be paired, by pairing closing 
purchase or sale orders in the cabinet 
with opening purchase or sale orders. 
The proposed rule change would permit 
specialists, customers, firms and traders 
to enter opening orders only in cases 
were closing orders already exist in the 
cabinet For example, under the 
proposal, if the cabinet already contains 
a closing sell order but no closing buy 
order, then a person may enter an 


•l6U.8.C76»(bMlHl96«l 

M7 CFR 240.19b-4 11064). 


opening buy order in the cabinet and 
the closing sell order will be executed. 

Specialists effect cabinet transactions 
as an accommodation to investors by 
pairing off closing purchase and sale 
orders. A closing order will remain 
unexcuted. however, if there it no 
closing cabinet order with which it can 
be paired.The Amex states that the 
purpose of the proposed rule change it 
to facilitate the closing out of cabinet 
orders, by permitting opening orders to 
be paired with closing orders in the 
cabinet under certain circumstances. 
Amex states that the statutory basis of 
the proposed rule change is section 
6(b)(5) of the Act 

Tlie Commission is publishing this 
release to solicit comment on the 
proposed rule change. Persons 
interested in commenting on the 
proprosal should submit six copies of 
their comments within 21 days from the 
date of publication of this notice in the 
Federal Register. Comments should be 
sent to the Secretary of the Commission. 
450 Fifth Street NW., Washington. D.C. 
20549. Copies of the proposed rule 
change, and all documents relating to 
the proposed rule change, except those 
that may be withheld the public 
pursuant to 15 U.S.C 552. are available 
for inspection and copying at the 
Commission's Public Reference Room. 
Copies of the filing also are available at 
the Amex. 

The Commission finds that the 
proposed rule change may facilitate the 
closing out of cabinet orders and 
thereby accommodate investors who 
wish to close out positions in inactive, 
oul-of-lhe-money options series for 
which there are no displayed bids or 
offers at the lowest fractional price per 
contract. For this reason, the 
Commission finds that the proposed rule 
change is consistent with the 
requirements of the Act applicable to a 
national securities exchange and, in 
particular, the requirements of Section 6. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof in 
that the proposal is substantially similar 
to a rule change proposed by the 
Philadelphia Sto^ ^change, Inc. 
C'Phlx") and recently approved by the 
Commission.* No comments were 
submitted in response to the Phlx rule 
proposal. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
proposed rule change is approved. 


•See FUc No SR-Fhlx-64-2a 8 «curitk« Exchof^o 
Act Relcaie Not. 21380 (Octobtr la 1964). 48 FR 
40752 (Ocfobvr 17.1964) tad 21515 (Novtmbrr 21, 
1064). 40 FR 46858 (Novemtwr 28.1064). 


For the Coministion, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

|ohn Wheeler. 

Secretary. 

Doc. 65-6266 Filed 4-16-85; 845 am) 
WSJUm OOOf •0164)1-41 


IReleata No. 34-21929; SR-CBOE-aS-l. $6- 
AMEX 65-6) 

Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated, and American Stock 
Exchange, Inc^ Order Granting 
Approval to Proposed Rule Change 
and Notice of and Order Granting 
Accelerated Approval to Proposed 
Rule Change 

The Chicago Board Options Exchange. 
Incorporated ("CBOE") and the 
American Stock Exchange. Inc., have 
submitted proposed rule changes, on 
(anuary 24. and March 22,1985, 
respectively, pursuant to Section 19(b) of 
the Securities Exchange Act of 1934 
("Act”) • and Rule 19b-4 thereunder * to 
codify certain policies and amend otheis 
concerning new options series.* The 
Commission solicited comment on the 
CDOE proposal, but received none.^ 

I. Description of the Proposals. Their 
Purpose and Statutory Basis 

Both CBOEs and Amex*s proposetl 
rule changes would amend their 
respective rules to allow: (1) Strike price 
intervals of $2.50 for individual stock 
options with strike prices of S25.00 or 
less; and (2) the addition of series of 
individual stock options until the Drat 
calendar day of the month in which tbs 
options expires, or until the fifth 
business day prior to expiration in 
"unusual market conditions." * 


< 15 U.ac TSNb) (1964). 

■ 17 CFR 24ai9b-4 (1964). 

” On Pabrvary 30.196S, C80E submittvd 
Ammciiiwiit No. 1 lo the pft>po««a nils dwnfv 
unrelatod lo lbs tnsUnt proposaL whkh wm 
noticed and approved, logtiher with Lhal port 
original propMol whkh woa onlr notice ia 
Sardes ^chanfe Act Relesoe No. 21794 
(Febniary 28 1965)1 50 FR 6601 [Umnh 4.1905) 
wbch is beinii approved herein. 

• Because the Amex propooel ie sabstanlia’.iy 
similar to the C80E propooel, it woe not •ep«m'*8 
noticed for coramant 

• By Utter from Heidi Ult Staff Allomry 

Division. Amex. to Heidi Steinberg. Co^wU. 
Attorney. Division of Me riot RoguUtum. SCG dsw 
April 1 . 1985, Amex requested the authority to *»» 
new oquity options series until five busioets 
prior to expiration under unusual moriirt comhtxx** 
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Ciirrenlly, CBOE's and Amex's rules 
require strike price intervals of $5.00 for 
flocks trading below $200.00, and $10.00 
for stocks trading at or above $200.00. In 
iddition the rules of both exchanges 
lUow the introduction of new individual 
Hock option series only until 45 days 
prior to the se/ies* expiration. 

In their respective filings, both 
e\ch<inges state that permitting strike 
price intervals of $2.50 for options with 
strike prices of less than $25.00 would 
enhance depth and liquidity in lower 
options by making at-the-money or near- 
t^ ir.noney puts and calls in these 
I options series more readily available. In 
this connection, Amex and COOE noted 
that the greater availability of at-the- 
Boney and near-the-money puts and 
I dlls should increase the opportunities 
for covered call writing and other 
trading strategies.* 

In addition, Amex and CDOE note 
that the portion of their respective 
proposals which authorize the addition 
of new option series until the beginning 
of the month of expiration of new option 
I series until the beginning of the month of 
expiration is consistent with the policy, 

I recently approved by the Commission, 

I concerning adding new series of index 
loptions.^ Similarly, the Commission has 
lipproved the addition of new index 
I options series until five business days 
iprlor to expiration, under unusual 
Kaiket conditions.* In their filings, 

Amex and CDOE stated that this would 
pruvide useful hedging tools In near- 
hwm series when a stock makes a 
(tamatic move several weeks before 
expiration. Currently, when this occurs. 

I imestors arc offered only deep in-lhe- 
iBxmey calls and far out-of-the money 
[puts, or vice versa in the near-term 
Kyde. 

Ill Solid latioo of Comments 

I The Commission is publishing this 
l^ase to solicit comment on the Amex 
^posed rule change. Persons 
ptcrested in commenting on this 
poposul should submit six copies of 
comments within 21 days from the 
pte of publication of this notice in the 
F®<ieral Register. Comments should be 

additioii, CBOE indiaited th«t the uie of $150 
inicfvaU for lower pricod sccuHtiot wilt 
Pyctft^iB mmber fiiroi obtain fav’cmble t«x 
Teltphon* converMtIon t>etweeo 
PWc M. Krelfer. AMtiUnl Ccnoral Coansol 
Md Mtidi Bletnoeqi Coppola. Attorney, 
of Murktt Regulation. SBC. ApnJ X 1985 
^ kttcttritifg Exchange Act Release Na 21362 
P^mber za, 1984). 48 FR 38135 (October 3.1981). 

approved a CDOE rule change 
fcytl the eddinon of aeriea of index opitont until 
calendar day of the month in which the 
l^ttpvraa. 

Securttiee Exchange Act Releaec No 21794. 
Bote 3. 


sent to the Secretary of the Commission. 
450 5th Street NW., Washington, D.C. 
20549. Copies of the proposed rule 
changes, including amendments, and all 
documents relating to the proposed rule 
change, except those that may be 
withheld from the public pursuant to 15 
U.S.C. 552, ore available for inspection 
and copying at the Commission's Public 
Reference Room. Copies of the filings 
are also available at the Amex. 

Ill. Approval of Proposals 

As indicated above, by using $2.50 
strike price intervals for options on 
lower priced securities, the proposed 
rule changes by CBOE and Amex may 
enhance the depth and liquidity of the 
market for these options. Similarly, by 
allowing the introduction of new option 
series until the beginning of the series' 
expiration month, the proposal^may 
provide more effective hedging vehicles 
and further enhance depth and liquidity 
in the options markets, generally. In this 
connection, the Commission recognizes 
that the exchanges recently have 
amended their rules to expand the 
number of individual stock option series 
which may be introduced and 
maintained at any given time,* and that 
the instant rule changes would cause 
further proliferation of new stock option 
series. Nevertheless, the Commission 
believes that the narrower strike price 
intervals for options on stock priced at 
or below $25.00 and the introduction of 
new series until the first calendar day of 
the expiration month should provide the 
additional flexibility for hedging and 
other options trading strategies that has 
been requested by many market 
participants. 

The Amex proposal also permitted the 
exchange to introduce and maintain two 
in-the-money and two out-to-the-money 
option series until 45 days prior to 
expiration. (CBOE's proposal contained 
a similar plan for the introduction and 
maintenance of more than one in-thc- 
money and out-of-the-money stock 
option series.) 

The Commission believes that the 
exchanges have struck an appropriate 
balance between accommodating the 
needs of market participants and 
causing an excessive proliferation of 
option series.*® Accordingly, for the 


Srcurllirt Exdians* Act Relcjiie No. 21844 
(JxmMiry 9.1985). SO FR 2300 (ftniMry 16i 198$). Um* 
CommiMioo iip|>rov«<i an Anurx propoaa) namming 
•tnk« pHcc Uitenralf to $5j0a form $10.oa for 
optio<na on ttocka whoM value ia between $100 00 
and $20000 per share. Sobsequently. the 
CommiMiao approved a subatantiiiliy similar 
propoaat for CDOE, Securities Exchange Act 
Releaxt So. 21794 (February 26.1985). supra note 3. 

^See Cf, Securities Exchange Act Rejeaae Nos. 
21644 and 21794. supra, notes 10 and 3. 


reasons stated above, the Commission 
finds that the proposed rule change is 
consistent with the requirements of the 
Act applicable to national securities 
exchange and. in particular, section 6 
and the rules and regulations 
thereunder. In addition, the Commission 
finds good cause for approving the 
Amex’s proposed rule change prior to 
the thirtieth day after the date of 
publication of notice of flling thereof in 
that CDOE's proposed rule change, 
which is substantially similar, was 
published for comment over 30 day ago. 
and no comments were received in 
response to that publication. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that both 
proposed rule changes are approved. For 
the Commission, by the Division of 
Market Regulation, pursuant to 
delegated authority, 
loho Whmier, 

Secretary. 

April 10.1965. 

|FR Doc. 8S-9284 Filed 4-16-65; 8 45 am) 
MUJMQ COOC WIO-OMI 


(ReiesM No. 34-21932; SR-NYSE-8S-61 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Notice of 
Filing and Order Granting Accelerated 
Approval of Proposed Rule Changr. 
Relating to the Amendment of Certain 
NYSE Rules and Practices Concerning 
Individual Stock Options and Stock 
Index Options 

The New York Stock Exchange. lac, 
("NYSE"), submitted on March 6,1985, a 
proposed rule change pursuant to 
Section 19lb) of the Securities Exchange 
Act of 1934 ("Act") * and Rule 19b-4 
thereunder,* to amend certain NYSE 
rules and policies concerning the trading 
of options on individual listed stocks 
and stock index options.* 

I. Description of the Proposals, Their 
Purpose and Statutory Basis 

In pertinent part, the NYSE proposal 
amends the following rules and policies. 
The NYSE proposes to amend Rules 700 
(a) and (b) and 758 (Supplementary 
Material .10) to clarify the definition of 
Options Floor. In this connection. Rule 
700(b) defines "floor" as the Options 


MS VS.C7Bs[h) 19S4). 

M7 CFR 24ai9t>-4 (1964) 

’In U» niiru^ the NYSE indicatei tbel in view of 
the Comralieioti'f recent eppmvel of it» pfx>pOMl to 
tredc individuel luted etodi optlooi (SecuHtiet 
Exchenge Act Releeee No. 21759 (Febnuiry 14,1985), 
50 FR 7250 (Febniary 21,1985)). the NYSE U 
propoatns to amend eevera) of rti rule* to conform 
ill individuaJ •lock optioof rulee to iH omt of the 
other option exdianget. 
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Floor/ and both paragraphs (a) and (b) 
indicate that, unless specifically stated 
otherwise. It is this definition which is to 
be used in Interpreting the hTVSE rules 
governing options transactions. 
Amendments to Rule 758.10(b) consist of 
deletions that clarify which o^ers must 
yield priority to orders entered from off 
the Options Floor. As amended. Rule 
75aiO(b) indicates that under certain 
circumstances* all member organizations 
entering options orders who are in 
contact with the Options Floor or whose 
proprietary orders are handled in a 
manner similar to the order of a 
Competitive Options Trader (**COT*) * 
present on the floor, are subject to the 
same restrictions as a COT/ 

In addition, the proposal amends 
Rules 703(e) and 717.10(c) concerning 
closing rotations, to co^orm these rules 
to the rules of the Chicago Board 
Options Exchange, Inc. ("CBOE'*) and 
others. As amended, these rules would 
allow the NYSE to hold closing rotations 
for expiring listed stock options series 
on the last trading day prior to the 
series* expiration date, at the time the 
last trade is disseminated, in those 
instances when the last trade is reported 
after 4:00 p.m.’ 

The proposal also amends NYSE Rule 
716 to conform to recent proposed rule 
changes by CBOE and the American 
Stock Exchange. Ina ("Amex**). In 
particular, the proposal adds a new 
provision to Rule 716 (Supplementary 
Material ^). which provides that the 
NYSE may delist options series with no 
open interest after notification to 
member organizations.* 


•r^SB Rule 700fb)l24A) cro*»-r»femic»* Rult 
75S tut*), which has bean anendsd lo describe the 
’*Optione Floor^ as ’*U>e area whare optioos trading 
occurs af>d those arm inmediately sdiaoeni ussd 
for options trading, such as the bo<^ of floor 
broken.** 

•New subperagraph (bMOfl^ to Rule 75S also 
ciariflet the Rule by providing that alt orders 
entered a member or doarlng member while Uwy 
are within tha -liwMif sighi* of the Options Hoot 
tinvilarly are fub|ect to these restricUoos. In its 
filing, the NYSE slates Ihsi the characteristics of 
these ofden and the substance of restrictions to 
which they are eubjed are not elTected by the 
amendment. 

•For example, eubpsragrephs (b) 01, (li). and (iii) 
of .NYSE Rule TSS restrict COTS from imtiattng an 
exchar^ transaction in a kind of optkm in which 
he is registered for any account in which he has an 
interest, except under limited ctrcomitancos; 
effseting an exchange opuon transaction for an 
account in which be has an tnlereBt and executing 
an off-floor order in an option of the same class 
having the same exptratioo date and exerdae price 
during the seme trading sesaion. while on the floor 
and congregating in a particular optkm contract if 
the class is not assigned to tha CUT and if he hat a 
desire to purchase or sell optkm contracts in that 
class for accounts in which be has an interest. 

•See CBOE Rule t2 (Interpretallon jOSk 

•Securities Exchange Act Releaee No 21«44 
January 8.1984). 50 HI 2380 (jamiary Ilk T9W) A?# 


In addition, the NYSE proposes to 
amend Rule 75a subparagrapbi (c)(i). 

(ii) and (iii), respectively, to define 
spread, straddle, and combination 
orders to cover adjusted stock option 
contracts, in a manner consistent with 
the rules of other options exchanges/ As 
amended, the rule would allow spread, 
straddle and combination orders 
involving different numbers of contracts 
in each leg to receive the same priority, 
provided that the same number of 
shares of the underlying security are the 
subject of each leg of the spread, 
straddle or combination order. The 
NYSE also added subparagraph (c)(v| to 
this Rule, to define a "stock-option 
order/ similar to certain other 
exchanges. 

With respect to options trade 
comparison procedures, the NYSE 
proposal amends Rules 764 and 770. by 
specifying more detailed deadlines and 
requirements for members to meet when 
reconciling uncompared options trades. 
The NYSE states that these 
requirements are consistent with the 
rules of certain other exchanges. In 
particular, the cut-off time for 
reconciling uncompared transactions is 
extended from 9:00 to 9:45 a.m. to reflect 
the obligations of Exchange members 
and member organizations to resolve 
promptly unmatched trades under 
amended NYSE Rule 764. 

Supplementary Material .10 through 
.50/* In addition, the new 
Supplementary Material (.10 through .50) 
states that during the trade resolution 
process, verbal commitments are 
binding on both parties and 
misrepresentations are inconsistent with 
just and equitable principles of trade.*’ 

The NYSE proposal further amends 
NYSE Rule 782 to clarify the obligations 
of holders and writers of index options 
upon exercise and assignment in a 
manner consistent with the other 
exchanges trading index options. In its 
filing, the NYSE states that the amended 
language does not substantively change 
the settlement procedures for index 
options. 

Finally, the proposal amends the 
NYSE exercise price policies for stock 
options to conform them to those of 
other options exchanges in that they 
would allow; (1) the listing of series with 


SsairttMS Exchsafv Act Relssse Na 21794 
(FebnMty 2a 19S4k 50 FR 8891 (March 4.108$) 
(ordar approves tinilar rult propoaaU by tha 
CBOE. Padfic. and PhiladalpliU Slock Exchansas). 
•Sse 041 ^ Amn RoJa 9S0(cHi)L (S). and (iii). 

*^$ee 04 ^ CBOE Ruia l.l(U). 

**$00 CBOE Rule SSI (tnicfprvtatlonB ffl-06k 

**ln addihon. Supplammlary Material .50 
mandates deUiled procedures hr index options and 
stock options tradtof ex-cbvkicnd or ex'disiributian 
the next day. 


exerdse prices of $5.00 as long as the 
series had not met delisting standards, 
and (2) the listing of strike price 
intervals of $5.00 (rather than $10.00). 
when the underlying stock price is 
between $100 and $^ (strike price 
intervals of $10 would remain 
unchanged for underlying stocks with 
prices above $200). ** 

111. Solicitation of Comments 

The Commission is publishing this 
notice to solicit comment on the NYSPVs 
proposed rule changes. Persons 
interested in commenting on these 
proposed changes should submit six 
copies of their comments within 21 days 
from the date of publication of this 
notice in the Federal Register. 
Comments should be sent to the 
Secretary of the Commission. 450 Fifth 
Street NW,. Washington. D.C 20549. 
Copies of the proposed rule changes, 
including any amendments and 
documents relating to the proposed 
change, except those that may be 
withheld from the public pursuant to IS 
U.S.C. 552, are available for inspection 
and copying at the Commission's Public 
Reference Room. Copies of the filing 
also are available at the NYSE. 

III. Approval of the Proposals 

As indicated above, the NYSE*8 
proposed amendments to their rules and 
policies concerning stock options and 
stock index options are substantially 
similar to those rules of the existing 
options exchanges, several of which the 
Commission recently has approved/^ 
For the reasons discussed in the orders 
approving those proposals, the 
Conunission finds that the NYSE 
proposals are consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange and. in 
particular, the requirements of Section 6. 
The Commission finds good cause for 
approving these proposed rule changes 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, ia 
that the NYSE proposal does not preseni 
any new or unique issues. In addition, 
the substance of (he amendments 
described above have been the subject 
of proposals submitted by the existing 
options exchanges and approved by the 
Commission. In this connection, the 
Commission notes that no adverse 
comments were received regarding 
those proposed rule changes. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 


'*$00 Securities Exchsiige Act Relesse No 
Mupro note 7. 

'•Sn* note 7, tup/o. 
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nile changes described above 

I'c dppfoveiL 

For (be CoimnisskHi, by the Division of 
lUH t' ReguUtioo. porsuant to dolgated 
Whonty. 
fohiWtiMlor, 

Stoftory, 

Apn! m IMS. 

pH Doc 85-^266 Fded 4-1IMB; aiS Min| 
coot ieiS4i-« 


IRtiesse Na IC-144S7 (FSs No. 112-5697)] 

Paine Webber Programmed 
Amortizatien Term SecurHiee, Inc.; 
Applicatkin and Opportunity for 

Hearing 

Afnlll. 198a 

Notice if hereby given that Paine 
[ Programmed Amortization 
Timi Securities. Inc. (**Applicanr'). 4000 
^in/s! Two. Dallas. Texas 75270. filed 
M application on November 14.1983. 
Man cirnendment thereto on January 
A1985. for an order, pursuant to 
^.‘OTi 8{c) of the Investment Company 
m of 1940 (“Act**), exempting 
Fpplir from all provisions of the Act. 
Wl interested persons are referred to the 
bpRcatioo on file with the Commission 
ba statement of the representationa 
piriinod therein, which are 
^mrinzed below, and to the Act for 
p complete text of the provisions 

to herein and in the application 
I According to the application, 

TOli^ant is a wboUy-owned. limited 
FPoae finance subeidiary of Paine 
►ebber incorporated. The Applicant 
pai not ciigagfKi and will not engage in 
P) actividei other than (i) issuing and 
pia;: bonds (*’Bonds“) under the 
pntturr (as defined below) 

FJ^ieralizad by *‘fulJy modthed pa&S' 
mortgage*backed certificates 
^ci and serviced by a mortgage 
ptiiiij? company or other financial 
pcern (an 'Issuer*') and guaranteed by 
NGovmunent National Mortgage 
ptotiation (‘ GNMA Certificates'*) and 
kuinn^. owning, holding and ptndging 
► elated GNMA Certificates, and (ii) 
and selling obligations 
^bligutions*') and acquiring, owning, 
and pledging as coUatenil 
other mortgage*rela ted 
►nuncnis. Applicant represents that it 
rji tto! issue any Bonds or Obligations 
they arc rated in the highest bond 
category by two nationally 
t^nizfd statistical rating agencies, 
i^^pplicani states that it is seeking 
■woer solely for the purpose of 
the requirement that it 
K|***in a portion of its assets in 
1^ pod- GNMA Certificates. 

Pnough Applicant may acquire 


mortgage-related securities other than 
GNMA Certificates to collateralize an 
offering of its debt securities. Applicant 
agrees that in those cases it will satisfy 
the “whole pool** requirement 
The Applicant proposes to issue and 
sell the Bonds in series. Each series of 
Bonds will be issued pursuant to one or 
more indentures between the Applicant 
and a qualified trustee ('Tnitlee*’), as 
supplemented by one or more 
supplemental indentures (“Indenture**). 
The Indenture for each series of Bonds 
will be qualified under the Trust 
Indenture Act of 1939. The Bonds of 
each series wiii^be secured by 
assignments to "the Trustee of collateral 
consisting of GNMA Certificates, 
together with the payments thereon, 
having an outstanding principal balance 
at the date of issuance of the Bonds of 
not less than the principal amount of 
Bonds being issued The Trustee will 
have a first priority perfected security 
Interest in all of the collateral pledged to 
sccifre each such series of Bon^. The 
collateral securing each series of Bonds 
will serve as ooliateraJ only for that 
series of Bonds. The Applicant will not 
add any GNMA Certificates to, or 
substitute other GNMA Certificates for. 
the ortgtna) GNMA Certificates included 
in the ooUateral. Scdieduled distributions 
on the GNMA Certificates together with 
an initial cash deposit by the Applicant 
(and if applicable reinvestment 
income] shall be sufficient to make 
timely payments of interest on the 
Bonds and to retire each class of Bonds 
not later than its slated maturity. 
Reserve funds and other cash held by 
the Trustee ns collateral for the Bonds 
may only be invested in obligations of 
the United States or of any agency 
thereof backed by the full faith and 
crecbl of the United States or cash 
equivalents meetir^ rating agency 
requirements. Except in an event of 
default the terms of the Bonds will 
provide bondholders neither the right to 
request redemption nor the right to 
compel liquidation of (be GNMA 
Certificates in order to redeem Bonds 
prior to maturity. The Bonds will be 
sub>ect to special redemption at 100% of 
their unpaid principal amount plus 
accrued interest. If, as a result of 
substantial prepayments on the GNMA 
Certificates and low reinvestment 
yields, the Applicant determines that 
current interest requirements of the 
Bonds cannot be met Any such 
redemption is limited to a principal 
amount of Bonds that would othenvise 
be required to be paid on the next 
payment date out of such principal 
receipts. The Bonds are not otherwise 
subject to call at the option of the 
Applicant except that a class of Bonds 


within a series may be redeemed in 
whole (but not in part) on any payment 
date on which the outstanding principal 
amount of such class of Bonds has 
declined to 10% or less of the original 
principal amount of such class. 

The Applicant submits that granting 
the requested exemptive relief is 
justified in two respects: (1) While 
investment in “partial poor GNMA 
Certificates may raise questions as to 
whether the investment is technically in 
a security separate from the underlying 
mortgage, this distinction has no 
substantive meaning to the Applicant. 
Therefore, while there may not be literal 
compliance with the section 3(c)(5)(C) 
exclusion from the Act the Applicant is 
the type of entity which was intended to 
be exempt from the Act by virtue of 
such Section: (2) The Applicant was 
farmed for the limited purpose of issuing 
debt securities secured by GNMA 
Certificates and other mortgage-related 
securities. Howcfver, Applicant submits 
that if it issues debt securiHes not 
secured by GNMA Certificates it will 
comply with the “whole pool" 
requirement The Applicant will not 
trade or deal in securities or engage in 
any activities other than those 
incidental to and necessary for such 
purpose. The debt securities to be 
offered to the public are low risk 
securities receiving the highest rating 
from two nationally recognized rating 
agencies. Because of these factors, the 
Applicant is not the type of entity which 
was intended to be related under the 
Act and its limited activities do not 
require the protection of the Act. 
Furthermore, the Applicant submits that 
there are strong policy reasons for 
granting the exemptive relief in that its 
activities supply ^pital to the 
secondary mortgage market and thereby 
facilitate the financing of mortgages, a 
critical oathmal need. 

Notice is further given that any 
interested person wishing to request a 
hearing on the applicntioa may. not later 
than May 7.19B5, at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
Issues, tf any, of fact or law that are 
di8putf?d, to the Secretary. Securities 
and Exchange Commission. Washington. 
D.C 20549. A copy of the request should 
be served personally or by mall upon 
Applicant at the address stated above. 
Proof of service (by affidavit or, in (he 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date an order 
disposing of the application will be 
issued unless the Commission orders a 
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hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

|ohn Wheeler. 

Secretary. 

|FR Doc. 85^0268 Filed 4-1&-85; 8:45 am] 
BIUJNO CODE IOie-et-M 


(ReleaM No. 34-2193S; SR-PSE-8S-SI 

Self-Regulatory Organiratlons; Pacific 
Stock Exchange. Inc,; Order Approving 
Proposed Rule Change 

The Pacific Stock Exchange. Inc, 
f PSE”). submitted a proposed rule 
change pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 
(••Act**) * * and Rule 19b-4 thereunder,* to 
amend PSE Rule VI. Sections 36(b) and 
79. respectively, to provide a more 
detailed procedure for closing rotations, 
and to clarify the bid-ask differential 
rule. The Commission solicited comment 
on the profiosal. but received none.* 

Specially, the proposed rule change 
would amend section 36(b) to provide 
PSE with the ability to use trading 
rotations in additional, limited 
situations not permissible under PSE*s 
current rules. In this connection, the 
proposal would permit the use of a 
trading rotation when a delayed opening 
or reopening of trading in the underlying 
security occurs after 12:30 p.m. (San 
Francisco Time), and when a ‘’fast 
market” is declared by two PSE Options 
Floor Officials, in accordance with 
guidelines established by PSE in 
Options Floor Procedure Advice G-9. 
The decision to employ a trading 
rotation after 12:30 p.m. would be 
publicly announced on the trading floor 
at least 10 minutes prior to the 
commencement of such rotation, and 
only one trading rotation may be 
commenced in any givem options class 
after IHX) p.m. 

As a related matter, when a dosing 
rotation is necessary the PSE Order 
Book Official would be required to use a 
single price closing procedure. This 
would prohibit free trading after the 
closing rotation so that all trades would 
be required to be executed at the 
established closing price. In additioa 
the proposed rule change would provide 
that public customer orders receive the 
same priority as they do during opening 
rotations, [i.e., priority over market- 
makers. Hrm proprietary orders, etc.). 


*1S U.S.C. 78§tbni984|. 

M7 CFR 240.UX>4 (1964). 

*The proposed rule chenfe wns noticed in 
Securities Exchange Ad Release No. 21799 (March 

1.1985). SO FR 9340 (March 7,19SS). 


Currently. PSE Rule VI, section 36(b) 
only authorizes the use of a closing 
rotation if trading in the underlying 
security eilher opens or reopens after 
12:45 p.m. In addition, the rule currently 
does not specify whether a single price 
procedure should be used, rather than 
free trading in each series, or whether 
customer orders will receive the same 
priority they now have in connection 
with opening rotations. 

In its filing. PSE indicated that it is 
amending the trading rotation rule to 
provide for its expanded use. in part, as 
a result of PSE’s recent experience wilh 
the existence of a fast market. In 
addition, PSE indicated that further 
amendment to the trading rotation rule 
is necessary to clarify that the Order 
Book Official is required to use a single 
price procedure and that public 
customer orders have the same priority 
over market-maker and others during 
the extraordinary trading rotations, as 
they do now in the ordinary opening and 
closing rctalions. Finally, PSE stated 
that new section 36(b) of Rule VI is 
consistent with the rules of OBOE and 
other options exchanges.^ 

Wilh respect to PSE Rule VI. section 
79. the proposed rule change would 
clarify the bid-ask differentials by 
conforming the language in Commentary 
,02 to the language in paragraph (b)(1) of 
that Rule. Paragraph (b)(1) of section 79 
uses the current “bid” for on options 
series as the reference point for 
establishing the bid-ask differential, and 
defines the maximum bid-ask 
differential in terms of the bid price (/>.. 
the difference shall be no more than 
of Si between the bid and the offer for 
each option contract for which the bid is 
S.50 or less). Commentary Xt2 of Section 
79 repeats the bid-ask differential 
formula contained in paragraph (b)(1). 
except that it uses the "last sale** of the 
option as the reference point to establish 
the bid-ask differential, instead of the 
current “bid” price. To make the 
Commentary consistent with the Rule, 
the proposed rule change would delete 
the “last sale” language from 
Commentary .02. and use the current 
"bid” price as the sole reference point in 
determining the bid ask differential for 
an option. 

In its filing, PSE indicated that in July 
1964. Section 79 was amended to reduce 
the maximum bid-ask differentials in 
order to create tigher options markets. 
PSE noted, however, that “in a recent 
effort to circumvent the tighter markets, 
some market makers have seized upon 


•The text of the propoecd rule chensc I* modelcU 
•fler e timildir rule of the Chicago Board Options 
Exchange. Inc. C^CBO*') (C80E Rule 8.2. 
Commeniary .02). 


the ‘last sale* language contained in 
Commentary X>2 to lay wider marketr. in 
options that trade irregularly.’* As a 
result, the Options Floor Trading 
Committee, on November 13,1964, 
directed the PSE staff to clarify the bid- 
ask differential Rule and Commentary, 
as described above. In this connection. 
PSE also stated that •'the clear intent of 
Section 79 is that the current •bid,* as tbs 
best reflection of the existing market, 
should be the reference point for the bid 
ask differential, not a last sale which 
may be hours or days old.” 

PSE slated that It believes the 
proposed rule change is consistent with 
the requirements of the Securities 
Exchange Act of 1934 (“Act”) and the 
rules and regulations thereunder in that 
the new closing procedure will ensure 
customer priorily when a rotation is 
used, and the amendment of Section 79 
will guarantee that the narrower bid-ask | 
diflcrentials can be enforced under all 
market conditions. Therefore, PSK 
stated that the proposed rule chan^ii* if 
consistent wilh section 6(b)(5] of the 
Act. 

By authorizing the use of trading 
rotations in connection with delayed 
openings and reopenings, and fast 
markets, as described above, the 
Commission believes that the propased 
rule change should help enable ibe PSE 
lo maintain fair and orderly markets in 
these unusual circumstances. Similady* 
by clarifying that the bid-ask diffcrcatul 
rule makes the current bid and no! lh« 
last-sale price the reference point forllx 
bid ask differential formula, in 
conformity wilh PSE’s original intent 
the proposed rule change also should 
help PSE maintain tighter markels. In 
addition, to the extent this clarificatw* 
would prohibit member firms from 
circumventing the intent of the rule, and 
require all member firms to opcro‘<? 
under the same principle, the 
Commission believes the propos<'d nak 
change also would promote just and 
equitable principles of trade. 
Accordingly, the Commission finds thil 
the PSE proposal is consistent with tb* 
requirements of the Act and the rule* 
and regulations thereunder applir^bkt* 
national securities exchanges. In 
particular, the Commission finds that» 
proposal is consistent ivith Section 6® 
the Act. 

It is therefore ordered, pursuant lo 
section 19(b)(2] of the Act, lhal the 
above-mentioned rule change be. and 
hereby is. approved. 

For the Commiation. by the Division of 
Market Regulation, pursuant to dalcs^ttd 
authority. 
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April U, 1985. 
lobn Wlieetor. 

Secr^fa/j^ 

irR Doc aS-«267 PUed 4~1&-C5; am] 
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IRoteaM No. 34-21931; SA-NYSE-SS-S) 

Setf-Reguiatory Organizattorrs; 
Proposed Rule Change by the New 
York Stock Exchange, Inc^ Notice of 
Filing of Proposed Rule Change; Order 
granting Accelerated Approval of 
Proposed Rule Change; Relating to 
Opening New Options Series, 

I. DescripticMi of the Proposals and Tlieir 
Purpose 

The \cw Tork Stock Exchange, Inc. 
["NYSE**) submlted a proposed rule 
:cluii^ on March 6,1985, pursoant to 

ig(b) of the Securities Exchange 
Ad of 1934 (“Aerj,* and Rule 19l>^ 
thcreundar,* to amend N YSE Rule 703, 
Sopplemcnlary Material .30, regarding 
the opening of new options scries aod 
Bxerdse prices.* 

The proposed rule change would, 
ai&ecd iVYSERuie 703, Supplementary 
Mitpridl JO. to allow Uie addition of 
[itock group index options series in the 
jaear-lenii expiration month until five 
Myt prior to the current month's 
iWpiratioo.^ In addition, the proposal 
.mwld allow the NYSE to list at least 
[tiiro in-the-money, to out-of-the-money 
•od one at-the-money exercise prices for 
options upon Introduction of a 
^ expiration month, and to add strike 
pees in rc^nse to changes in the 
F^rtying index so as to maintain two 
Mhe-money, two out-of-the-money and 
^neat ihe-money strike prices at all 

*ttt;sc7Si(bni)(i96ir 

240 19b-4 ttSM]. 

to flock index opWtmf. the NYSB 
ppoifl if BulMiafUUItjr ftmUff lo rfoul propoMls 
-XnwirtcM p‘Am€x1, Otiengo Boon) O^oo« 

I, ami piu;ific (-PSE-) Slock Exchongei. 
Kilidtfd onmnuml on mil of those 
fy—k bat rvccirfd none. SfO SecoritiM 
r^e Act Rekune Nos. 2JS44 Osmisrs SI 1S6H 
iJsaiKiy Id 19SS) (Amo xk sjid 21 r04 
19651. 50 FR 0691 (Msrek 4, 
pycaofi •nij PSE). With nrspeci lo individue) 
pTjy**** Ike NYSE propoud fubetofUiolly 
PWonni to Aiaex'i ndoi. 

r^vmiity. the NYSE ntloiri (he Ibttns of new 
for index optiooe up to the first 
of the month tn which the eerint 
L JI? *»d«* ofrtifflu expire on the Ihkid 

r *«> fodowliag the ihUd FrnUy of iheir 
r^jwoo moolh. thii ineen» Ihel under KYSE'e 
F^nOft itriiu! prices cannot be added for 
enUnder daye prior lo the expirelion 
t The NYSE propoieJ does act jusemd 
•^th rofMd lo Individeel slock 
miher cootioiief to provide thel for 
•dditionel series mey be tntrodoced 
^ vSayi pnor lo the eirptretien of the opHon. 


times until the lost day for adding new 
strike prices.* 

The NYSE proposes to maintain two 
in-the-money and two out-of-the-moncy 
strikes by adding strike prices that are 
two price intervals (or $10) alxive (or 
below) the iinderl 3 nng Index value when 
(he index value rises (or falls) to an 
existing strike price.* For example, 
under this proposal when an index rises 
to 95, strike prices of 105 could be 
added. An additional strike price w^ould 
be authorized in unusual market 
conditions. 

As the NYSE explains in its filing, 
with regard to NYSE Rule 703, 
Supplementary Material .30(a), the 
purpose of the proposed rule t^ange is 
to allow the Exchange greater flexibility 
and efficiency in adding new option 
series in response to changes in an 
index value. The NYSE states that the 
change will assist in preventing 
situations where a major movement in 
an Index value has left no series at-the- 
money or slightly out-of-the-mooey in 
the near-term expiration month. With 
regard to subparagraph (c). the NYSE 
explains that it is necessary to maintain 
at least two. rather than one< in-the- 
money and out-of-money series in all 
expiration months open for trading (in 
addition to one at-the-money series) to 
provide flexibility for investors during 
volatile market periods. 

The NYSE fuilher states that these 
amendments derive support from the 
arguments made in a previous NYSE 
filing (File No. SR-NYSE-84-2). which 
proposed a trigger price for the addition 
of new strike prices of 2.5 points lower 
or higher than the highest or lowest 
exercise price then trading and the 
introduction of series of index options 
up to the beginning of the calendar 
month in which the options series 
expires.' In that filing, the NYSE 


* Cummlly. the NYSE fUowt tht lifUqj of orw ii»* 
dMHMmof. one Chit-of-lhf.mQCwy and on« ■t-tho- 
BOfloy ttrtkf prtoo ior kickx optiaot uyoa tbf 
IntroducSflO ^ • now nxidnitiaB raonih. and odds 
n«w ftrika pricoi Cheroaftor 000110 maiotaln ooa 
tiv-tbe-iBonoy. one out-of-the-nsoney and one a1-lKe> 
money iinke prkm at oD Ubim poor to Iha 
expiration of ih« oorieo. Tbto. imdor the NYSE o 
exiiUQf policy, when the index value rfoeo lo 9S. a 
Krtkt priot of too would be added. 

* As a rvUted matter, in File No. SR-NYSE-SS-Sl 
oubmittod lo Ihe Commioiion oinauitaneouaty with 
the ImtaAl profioaal tke NYSE propoMi lo unesd 
lie rnlei to allow it lo debit eeriee with no open 
intereet fihue e h ould the .NYSE liet a new iorlee in 
anticipation of a torse modeet movement that doet 
not motefielhte. It would be able to delist that leries 
If it ottracli no Iradins kMerest The Comraiaakxi 
recently approved • substentialiy ideotkoJ propoMi 
by Abcx See Security Exchange Ad Relemoc «Na. 
21&H. aidnr note X 

* Although the CommiMlon only approved the 
portion of thia propoaal conoernintg the Introduction 
of new index option* aorieo. Ihe orgumenlt cited by 


demonstrated the manner in which, 
under existing policy, the Exchange may 
be deprived of its aMHy to trade in-the- 
money and oul-of-lhe-money series 
which may unjustifiably restrict an 
htvesloF8 ability to trade and transfer 
risk through strategies using the 
Exchange's cash-settled index options.* 
In addition, in the present filing, the 
NYSE states that its proposal is 
consistent with the policy Ihe 
Commission recently approved for 
trading additional series of index 
options,**and that the NYSE proposal 
complies with the statutory 
requirements of Section 6(b)(5) of the 
Act. 

Finally, the NYSE proposal eliminates 
from the provision concerning the trigger 
price for adding new option series 
(Supplementary Material .30(b)J any 
reference to stock Index options, thereby 
making this provision exclusively 
applicable to individual stock options. •* 
As amended, this provision would allow 
the NYSE to introduce series with new 
exercise prices and subsequently add 
new strike prices when the price of the 
underlying stock coincides with the 
exerdse price of ihe series that are 
currently open for trading. 

iha NYSE arv v^uony applicabte to both ports of iha 
proporoL SMuHties Bxchango Act Rateaic No. 

11067 (JunaiaiflS4).4SFRlB17S{|uoe2am4i 
•Sm rite Na SR-NYS&es-Z lirni X it S-V. 
SimiloHy* a* doocHbod abovs. a rocaol ordor 
approviof (he Aaox^s prapoial lo ooirow strika 
priot tfiltnrali (or tU>ck optioiu and to allow on« al- 
the-moooy and two tn-tho-foonoy and oot-of tho- 
money otrlka prtota for tadox opUont. (he 
CommltiioB detonBinod that the Anex propoaal 

**atrikaf on appropriate balance by 
morkat participaiiti wtthoal cooting exceoaivt 
proHferation of optione •oriiw,'* See Secorlliat 
Exchange Act Rrloaoe No. 21644. eapra note X 
Seain^l^ ExiAaf^e Act Aoktoro ^ 

2i644 tmd 21791, tapre note X 
“Thte oedten provido# UiaL ^-lojrttinarily. iho 
Exchange wtR introduce isrioe writh new txerdM 
pricse when the price of tbs underlylQS etock 
ootecidoe with the axerdoe prioe of the eorlea that 
ore currendy open tor trodii^.** NYSE Ruia TUX 
Supplementaiy Material SQ(b|. oe anoRidad. 

'*Th« CBOE rocaotly codiflad iti policy with 
regard to the introdactlon ood tuheequanf additioo 
of Mrioe of Individiial etock optiooe to provide that 
d the ondrrtyti^ stock it wtthin 1 % of a stHke prko 

inlonrok three etrike priose would be lifted upoa Iha 
tntroductioo of s new sxpasUon moodi. one etriks 
pries ckweet lo the uodsHying stock pries sjid one 
ilrikt prioe above and below ibst one. If the prtos of 
the uncterlyiag slock te more Iksa 2% sway Iroai s 
sinks price UuarvaL two e4rikc pnoox one above 
■nd one bdow the itrike pHca. would be liated upoa 
the introductloa of a new expiration cycle. Sitniler 
lo NYSE'e propoeed rule change. CBOEe rule 
provides (hal when (he price of (he uoderlyii^ etock 
rieee for falls) to an existing strike price, a new 
strike price one Interval above (or below) would be 
added. Sec Securities Exchange Act Reiease Na 
21704. eopro note X 
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11. Solicitation of Comments 

The Commission is publishing this 
notice to solicit comment on the NYSE^s 
proposed rule changes described above. 
Persons interested in commenting on the 
proposed rule changes should submit six 
copies of their comments within 21 days 
from the date of publication of this 
notice in the Federal Register. 

Comments should be sent to the 
Secretary of the Commission 450 Fifth 
Street. N.W^ Washington DC 20549. 
Copies of the proposed rule changes, 
and any amendments and documents 
relating to the proposed rule changes, 
except those that may be withheld from 
the public pursuant to 15 U.S.C. 552, are 
available for inspection and copying at 
the Commission’s Public Reference 
Room. Copies of the filing are also 
available at the NYSE. 

111. Approval of the NYSE Proposal 

As indicated above, the NYSE's 
proposal concerning stock index options 
is essentially identical to various 
provisions of Amex, CBOE and PSE 
rules which the Commission recently 
approved. In addition, the stock option 
portion of the NYSE proposal is 
substantially similar to CBOE's rules 
regarding the introduction and addition 
of strike price intervals for equity 
options. For the reasons discussed in the 
orders approving those proposed rule 
changes.*^ the Commission finds that 
the NYSE's proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to national 
securities exchanges, and. In particular, 
the requirements of Section 0. The 
Commission finds good cause for 
approving this proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, in 
that over 30 days ago. in two separate 
instances, the Commission published 
orders requesting comment and 
approving substantially identical 
proposals submitted by Amex, CBOE 
and PSE, and no adverse comments 
were submitted in response to those 
publications. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act. that the 
proposed rule change described above Is 
approved. 

For the Conunission. by the Division of 
Market Regulation, pursuant to delegated 
authority. 


‘•S^noleS. fupni. 


Dated: April 10.1965. 

John Wheeler. 

Secretary* 

(FR Doc. 85-0263 Filed 4-16-85: 645 ami 
ULUMO coot soia-oi-M. 


SMALL BUSINESS ADMINISTRATION 

Reporting and Recordkeeping 
Requirement Under OMB Review 

action: Notice of reporting and 
recordkeeping requirement submitted 
for O MB review, __ 

summary: Under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35, agencies are required to 
submit proposed reporting and 
recordkeeping requirement to OMB for 
review and approval, and to publish 
notice in the Federal Register that the 
agency has made such a submission. 
date: Comments must be received on or 
before May 10,1985. If you anticipate’ 
commenting on a submission but find 
that lime to prepare will prevent you 
from submitting comments promptly, 
advise the OMB reviewer and the 
Agency Clearance Officer of your intent 
as early as possible before the comment 
deadline. 

Copies 

Copies of the form, request for 
clearance (S.F. 83), supporting 
statement, instructions, and other 
documents submitted to OMB for review 
may be obtained from the Agency 
Clearance Officer. Submit comments to 
the Agency Clearance Officer and the 
OMB Reviewer. 

FOR FURTHER INFORMATION CONTACT: 

Agency Clearance Officer Elizabeth M. 
Zaic, Small Business Administration. 
1441 L St., NW.. Room 200, 
Washington, D.C 20410 Telephone: 
(202) 653-8538 

OMB Reviewer. Kenneth B. Allen. Office 
of Information and Regulatory Affairs. 
Office of Management and Budget, 
Room 3235, New Executive Office 
Building. Washington, D.C. 20503. 
Telephone: (202) 395-3785 

Information Collection Submitted for 
Review 

Title: Informal Investor Survey in the 
Eastern Great Lakes 
Frequency: One-time, non recurring 
Description of Respondents: Information 
is needed to identify Investors 
characteristics and their types of 
business investments in the Eastern 
Great Lakes area for small business 
advocacy policy. 

Annual Responses: 383 
Annual Burden Hours: 185 


Type of Request; Extension 
Dated: April la 1965. 

Richard Vixacbero 

Acting Chief, Information Hesources 

Management Branch, Small Business 

Administratiom 

[FR Doc. 85-0160 Filed 4-16-85; 0:45 sm) 
WLUNO coot em-of-ii 


I AppllcsUon No. 03/03 01781 

DC Bancorp Venture Capital Co.; 
Application for a License To Operate 
as a Small Business Investment 
Company 

Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA) 
pursuant to S 107.102 of the ReguKitiooi 
governing SBICs (13 CFR 107.102 (19M|) 
under the name of DC Bancorp Venluie 
Capital Company, 1801 "K" St. NW. 
Washington, D.C. 20001 for a license to 
operate in the Washington, D.C. area ai 
a Corporation under the provisions of 
the Small Business Investment Acl of 
1956 (Act), as amended (15 U.S.C. 661 ri 
seq\ 

The Applicant will begin operation! 
with private capital of $1,500,000. 

The officers, directors and their 
shareholders of the Applicant are as 
. follows; 

Allan A. Weissburg. 6800 Fleetwood H 
McLean, VA 22101 —President. 
General Manager 
Thomas D. Walsh, Suite 490. 1050 
Connecticut Ave„ Washington. D.C 
20036—Vice President, Director 
Albert A. D’Alessandro. 1001 **K“ SL 
NWm Washington. D.C. 20006— 
Secretary. Treasurer 
joanne McDowell, 1801 "K” St.. NW.. 
Washington, D C 20006 — Assistant 
Secretary 

Jeffry R. Reidcr. Suite 350.919 18lh SL 
NW. Washington, D.C. 20006— 
Director 

John Cralle, 4922 Fairmont Ave.. 

Bethesda. MD 20014 —Director 
DC Bancorp Investment Co.. 1001 “K 
St., Washington, D.C. 20006— W 
Shareholder 

Money Management Associates. 4922 
Fairmont Ave. Bethesda, MD 
20814 —Vs Shareholder 
IMW investment Partnership. Suite 4» 
1050 Connecticut Ave., N'W., 
Washington. D.C 20036— V^i 
Shareholder 

Matters involved in SBA's . 

consideration of the application inw 
the general business reputation and 
character of the proposed owners anfl 
management, and the probability cw 
successful operations of the company 
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under their management, including 
adequate profitability and financial 
soundness, in accordance with the Small 
Business Investment Act of 1958. as 
imended. and the SBA Rules and 
Regulations. 

, Notice is further given that any person 
I nay. not later than 30 days from the 
date of publication of this Notice, submit 
ivritlen comments on the proposed 
Applicant Any such communication 
should be addressed to the Deputy 
Associate Administrator for Investment. 
Small Business Administration. 1441 *'L'* 
Sl NW.. Washington. D.C. 20416. 

A copy of this notice shall be 
I published in a newspaper of general 
[dfculation in Washington. D.C. 

[(CiUlog of Federal Domestic Assistance 
Ihogram So. 59011. Small Business 
ll&iettjient Companies) 

I Dated; April 10.1985. 
iRabefl G. Lineberry. 

Associate Admtnistraior for 

[p Doc, 85-9172 Filed 4-16-85.8 45 am] 

[aujiiQ COOC iOSS-OI-M 


lUctose No. 02/02-S485] 

Formosa Capital Corp.; Application for 
i License to Operate as a Small 
Business Investment Company 

An application for a license to operate 
» a small business investment company 
ISBIC) under the provisions of section 
3(n(d) of the Small Business Investment 
W of 1958. as amended (the Act). (15 
|l*S.C 661 et seq ), has b^n filed by 
rormosa Capital Corp.. 605 King George 
jFwt Road, Fords. New jersey 06863. 
pbh the Small Business Administration 
PBA). pursuant to 13 CFR 107.102 

kisesj. 

I The officers, directors and 
^reholdera of the Applicant are at 


«low8: 





RorcaM 
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15 
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10 


The Applicant, a New Jersey 
•Oration, will begin operations with a 
•^JUhzation of $1,000,000 and will 


conduct its operations in the State of 
New Jersey and the New York City 
Metropolitan area. 

As an SBIC licensed to operate under 
section 301(d) of the Act. the Applicant 
will provide Hnancial and managerial 
assistance solely to small business 
concerns which will contribute to a 
well-balanced national economy by 
facilitating ownership in such concerns 
by persons whose participation in the 
free enterprise system is hampered 
because of social or economic 
disadvantages. 

Matters involved in SBA's 
consideration of the Application 
includes the genera) business reputation 
and character of the proposed owners 
and management, and the probability of 
successful operation of the Applicant 
under their management, including 
adequate profitability and Hnancial 
soundness, in accordance with the Act 
and the SBA Rules and Regulations. 

Notice is hereby given that any person 
may, not later than 30 days from the 
date of publication of this notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment. Small Business 
Administration. 1441 L Street. NW., 
Washington. D.C 20416. 

A copy of this notice shall be 
published in a newspaper of general 
circulation in Fords. New Jersey. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011. Small Business 
Investment Companies) 

Dated: April 9.1985. 

Robert G. Lineborry. 

Deputy Associate Administrator for 
Investment 

(FR Doc 85-9170 Filed 4-16-85: 6:45 am) 
eiujMO coot seas-ei-M 


(Application No. OS/05-0203) 

Sea Gate Small Business Investment 
Co.; Application for a License to 
Operate as a Small Business 
Investment Company 

Notice is hereby given that an 
application has been filed with the 
Small Business Administration (SBA) 
pursuant to section 107.102 of the 
Regulations governing SDIC s (13 CFR 
107.102 (1984)) under the name of Sea 
Gate Small Business Investment 
Company. Suite 1403. 245 Summit St. 
Toledo. Ohio 43603 for a license to 
operate in the Ohio area as a 
Corporation under the provisions of the 
Small Business Investment Act of 1958 
(Act), as amended (15 U.S.C. 661 etseq,). 

The Applicant will begin operations 
with private capita) of $1,010,000. 


The ofFicers. directors and 
shareholder of the Applicant are as 
follows; 

George Haigh. 4206 Bonnie Brae 
Circle, Toledo, Ohio 43406—Chairman 
of the Board of Directors 
Edwin M. Bergsmark. 4544 Crossfields 
Rd.. Toledo. Ohio 43623—President 
Donald E. Breese. 3033 Dorian Drive. 
Toledo. Ohio 43614—Senior Vice 
President. General Manager 
Da\id A Snavely. 4908 Courvillc Rd., 
Toledo, Ohio 43623—Secretary 
Richard E. Cautman. 5712 Firethom. 

Toledo, Ohio 43615—Treasurer 
Chester Devenow. 3000 Valleyview 
Drive. Toledo. Ohio 43615—Director 
Edwin D. Dodd. 29620 Gleneagles Road. 

Perrysbuig. Ohio 43251—Director 
Avery C. Hand. Jr.. 1130 By-the-Shore. 

Huron. Ohio 44839—Director 
Robert J. Lowgan. 6206 Valley Park 
Drive. Toledo, Ohio 43623—Director 
Duane Stranahan, Jr., 26281 West River 
Road. Perrysburg. Ohio 43551— 

Director 

H.L Thompson, 29953 Sussex Road. 

Perrysburg. Ohio 43551—Director 
Robert G. Wingerter, 29800 Sussex 
Road. Perrysburg. Ohio 43551— 

Director 

Toledo Trustcorp. Inc., Three SeaGate, 
Toledo, Ohio 43603—Sole Shareholder 
Matters involved in SBA*6 
consideration of the application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the company 
under their management including 
adequate profitability and financial 
soundness, in accordance with the Small 
Business Investment Act of 1958. as 
amended, and the SBA Rules and 
Regulations. 

Notice is further given that any person * 
may. not later than 30 days from the 
date of publication of this Notice, submit 
wTitten comments on the proposed 
Applicant. Any such communication 
should be addressed to the Deputy 
Associate Administrator for Investment, 
Small Business Administration. 1441 "L” 
St.. NW.. W^ashlngton. D.C 204ia 
A copy of this notice shall be 
published in a newspaper of general 
circulation in Toledo, Ohio 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: April 10.1965. 

Robert G. Uneberry, 

Deputy Associate Administrator for 
Investment 

IFR Doc. 85-9169 Filed 4-16-85; 8.45 am) 
enjjNG COOC sns-ei-n 
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DEPARTMENT OF STATE 
|CM-e/841) 

Reform Observation Panel for 
UNESCO: Closed Meeting 

The Reform Observation Panel for 
UNF.SCO will meet on May 1.1985 in 
Room 8323 of the Department of State« 

21 Bt and C Streets. N.W. Washington. 
D.C, The meeting will begin at 10:00 a jn. 

The principal agenda items will be: 

—^Briefing from Assistant Secretary of 
State Gregory J. Newell; 

—Reports from Panel members who 
have held consultations; 

—UNESCO’s Executive Board 
Temporary Committee meeting. April 
17-22; and 

—The Executive Board meeting May 8- 
|uDe 21. 

The purpose of the meeting will be to 
discuss UNESCO reform progress, 
means to encourage reform in UNESCO, 
and U.S. policy towards UNESCO. A 
classified briefing by Department of 
State officials and discussion of 
classified documents pursuant to 
Executive Order 12356 requires that the 
meeting be closed to the public pursuant 
to section 10(d) of the Federal Advisory 
Committee Act and 5 U.S.C. 552b (c)(1) 
and (c)(9)(B). 

Requests for further information on 
the meeting should be directed to the 
Panel's Assistant Executive Secretary; 
Ms; D. Jamie Miller, Room 4334A. 
Department of Stale. 2l8t and C Streets. 
NW.. Washington. D.C 20520 (202) 632- 
1534. 

Dated: ApHl 4.1985. 

Joan C Baeguast. 

Executive SetireUiry. Reform Obtutrvotion 
Panel. 

|FR Doc. 85-9123 Piled 4-16-85; 8.45 am 
aaiiMO cooc 47iO'fS4i 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

(Docket No. 301-111 

Rorkla Cltru9 Commission et si.; 
Hearing on Proposed 
Recommendation 

The Office of the United States Trade 
Representative (USTR) has scheduled a 
public hearing pursuant to Sec. 304(b)(1) 
of the Trade Act of 1974. as ameded (19 
U.S.C. 2414(b)(1)) for May 10.1985 at 
lO.'OO a.m. in Room 403. 60017th Street. 
NW.. Washington. D.C. 20506, The 
purpose of the hearing is to invite public 
comment concerning the substance of 
the recomracndalion which USTR is 
required to make under Sec. 304(a) of 
the Trade Act of 1974 regarding its 


investigation of preferential tariff 
treatment grant^ by the European 
Economic Community (EC) on certain 
citrus imports. 

On November 12.1976 USTR Initiated 
an investigation under Sec. 301 on the 
basis of petitions filed by the Florida 
Citrus Commission, the California* 
Arizona Citrus League, the Texas Citrus 
Mutual and the Texas Citrus Exchange. 
The petitions alleged that the EC grants 
preferential tariff on ImporU on a wide 
range of citrus products when impelled 
from certain Mediterranean countries 
and that these preferences have an 
adverse affect on U.S. citrus exports to 
the EC The U.S. and EC were unable to 
resolve the issue through consultations 
held pursuant to (he procedures of the 
General Agreement on Tariffs and 
Trade (GATT); therefore, the U.S. 
requested the GATT to establish a 
dispute settlement pane! to review tlie 
U.S. complaint. The panel found that the 
EC preferences nuUiffed and impaired 
U.S. benefits under GATT with respect 
to US. exports of oranges and lemons 
and recommended that the EC reduce 
the roost-favored-nation tariff rate on 
these items. The panel's findings and 
recommendation were considered by the 
GATT Council on March 12 but no 
action was taken. They will be 
discussed again at the next meeting on 
April 3a 

Under Sec. 304(a)(1). USTR. on the 
basis of its investigation, its 
consultations with the EC end the 
GATT dispute settlement procedure, 
must recommend what action, if any, the 
President should take under Sec. 301 
with respect to the issues raised in the 
petition. Under Sec. 301 President is 
authorized to take all appropriate and 
feasible action within his power to 
enforce U.S. rights under a trade 
agreement or to obtain the elimination 
of an act. policy, or practice of a foreign 
government or instrumentality that 
denies U.S. benefits under a trade 
agreement or Is unjustifiable, 
unreasonable or discriminatory and a 
burden or restriction on U.S. commerce. 

Sec. 301(b) specifically authorizes the 
President, inter alia, to suspend or 
withdraw the benefits of trade 
agreement consessions and to impose 
duties or other import restrictions on the 
products of, and fees or restrictions on 
the services of. a foreign country for 
such time as he deems appropriate. 
Measures under Sec. 301 may be taken 
on 8 discriminatory or non* 
discriminatory basis at the discretion of 
the President 

The Section 301 Committee therefore 
mvitea public comment as to what, if 
any, action USTR should recommend to 
the President in this case. 


In accordance with 1,5 CFR 2006 9. 
requests to present oral testimony 
should be submitted to the CSrairman. 
Section 301 Committee. Office of the 
United States Trade Representative, 600 
17th Street, NW.. Washington, D.C 
20506 no later than May 3.1965. Written 
briefs accompanying oral testimony 
must be submitt^ no later than May 8 
1965 and must conform to the 
requirements of 15 CFR 2006.8. Those 
interested parties who do not wish to 
present oral testimony but nevertheless 
wish to present written views should 
submit wirtlen briefs in accordance wit 
15 CFR 2006.8 no later than May 10, 
1965. Rebuttal briefs may be submitted 
in accordance with 15 CFR 2006.8(c) no 
later than May 20. 

Jeanne S. AtthibaJd. 

Chairman^ Section 302 Committee, 

|FR Doc. 85-9351 Filed 4-16-85; 8:45 am] 
BlUJfSO COOK 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Summary Notice No, PE-85-81 

Petition for Exemption; Summary of 
Petitiont Received, Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA) DOT. 

ACTtOH: Notice of petitions for 
exemption received and of diapositiom 
of prior petitions. 

summahy: Pursuant to FAA’s 
riilemaking provisions governing the 
application, processing, and ditpcsitioal 
of petitions for exemption (14 CFR P*d 
11). this notice contains a stmunary of 
certain jietitioos seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Ch. 1|* 
dispositions of certain petitions 
previously received and corrections Th 
purpose of this notice Is to improve thi 
public's awareness of, and partlcipatioa 
in. this aspect of FAA's regulatory 
activities. Neither publication of this 
notice nor the inclusion or omission of , 
information in the summary is Inteodwi 
to affect the legal status of any petihoo 
or its final disposition. 
date: Comments on petitions received 
must identify the petition dockel ntitnW 
involved and must be received on or 
before: May 7,1985. 
address: Send comments on any , 
petition in triplicate to: Federal AviatJ« 
Administration. Office of the Chief 
Counsel. Attn: Rules Docket (AC*C“2(Nv 
Petition Docket No.-. 800 
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Imiependence Avenue, SW.. 

Wdshington, D.C. 205in, 

fOn FURTNEH INFORMATION CONTACr. 

THc petition* any comments received 
od a copy of any findl disposition are 
tleil in the assigned regulatory docket 
lod are available for examination in the 


Rules Docket (AGG-204), Room 9f6, 
FAA Headquarters Building (FOB lOA). 
dOO Independence Avenue, SW., 
Washington* D.C 20591: telephone (202) 
420-3644. 

This notice is published pursuant to 
paragraph (c), (e). and (g) of 5 11,27 of 

Petitions for Exemption 


Part II of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington. D.C.. on April la 

1985. 

Richard C Battel, 

Acting sAssistant Chief Counsel, Regulations 
and Enforcement Division. 


0km 

la 


R#SiSsbont sftscMl 


OMcnpeonoIrM tougN 


JBOa 




I SOI 


[S4N 

[lui? 

IS«6B 

ISTQ 

loeo 


tacSMlI Aviesorv Inc. 
ChSk's lommsaoiM 

St luoa lid ^ 

MiHnNi Corp . 
R 4 F 727. Ire _ 


14 CFR 21 lit c- 


14 CFR tsa/smi 


omSnnCoelCo__ 

Nfur York SUM 0«pi . 

Naiuoas Fepnrm. kK. . 

Mcborwl MedoN Enurpneen 
MnetcarwFoetf Ca 


Ho U U 4 Cusnon 
H4efi Company . _ „ 

ram 4 Noma SOMriga 
Doufiai Atcnft Co - 


14 CFR 71 tin 
14 CFR 71 lit. 
14 CFR 21.111 ^ 
14 CFR 21 141 . 
14 CFR 21 141 . 
14 CFR 21 141 .. 
14 CFR 21 ifl ^ 
14 CFR 21 141. 
14 CFR 21 til - 
14 CFR 21 181 - 
14 CFR 21 141 - 


14 CFR 415710. 


|nSN Oona SoTMoa Co 


d^xMye CaiMoia Corp 


14 CFR21 1t1 


14 CFR 21 1B1. 


I:u74 1B F Goodrich Co _ 

P***- I AT 4 T Roao^Foa Manngamnm _ 

UfYiad TacfMQUgua _ __ 

Aimed Suiaa ParachuU AaaooaSoa. 


14 CFR 21141 „ . 


14 CFR 21 ist - 
14 CFR 21 tat. 
14CFRt147_ 


:^od 


i Rch FroductaOoip.. 
■ TRW. Inc... 


, MofVlnce^ing Company __ 

N w Ofaingar, me., Doarr EUdhc Coep. 
AWPipainaCo_.._, _ 


Bo*ior»4I^Ca_ 

^^•muoolBn OorpL - 

'RMMarWU.Inc,. 


Serra Acadamy oi AorpnauOct_ 


hidanhoi Sarvicoi incorpomUd . 


14 CFR 21.181 . 

14CFR211SU 
14CFR 21.1SK 
14CFR21 ISU 
14 CFR 21 1S1. 
14 CFR 21.til. 
14 CFR 21 181. 
14 CFR 21.141. 
14 CFR 21.141. 


14 CFR Appandbt C Of Pan 63 .. 


MCFRet IBtM. 


AeViaa Inoorporatad.. 
^'mnean Aatnaa Figra Acadamy , 


‘■•^jTh.ooiwCowpw*.. 
JN A«aitori- 


•^FVlOpargitona . 
Atfwraya. Inc.. 


14 CFR 121JSIMOI. 


14 CFR 121 94 arU 12135144- 


14 CFR 21 141. 


t4CFR 1562S1M- 


14 CFR l2lS71(a| and 121.371. 
14 CFR 21,111 


14 CFR 12l39t(l9(l|^ 


To asow paaaonar lo opauu ernum aircraR vliTinB ina proMUoru <S a mm 0 ii 
aquipmartf hai 

To iSo« paooonar to conduct day muai fvtm (VFR) opar a Sor u U Gnmvi 
0-73 MaSard avpUnat wehoui hawns appromd aeOoma radar aqupnum 

■ftMarl M -‘- 


To aooa pamonar U oparwa cariam arcraft uMseig lu pitraona d a madar 
mawnurn aqupmfm ML 

To aSow pauionar lo oparaU Baach Kaig Aa 200 uraaR miang Ha proataloiu of 
a mnaaum aquumam lai 

To aScMT paaaonar lo oparau B-727 aaodt ustang tu prmnaom of a naraman 
aqupraanil lai 

To tSem paiRonar to oparau oanain aacran wsumg via prpnaiona of a mawman 

■OLnnani Ua 


To Mem paaaonar lo oparaU Kaig AS 200 aacrafi uMoa^ vu provuona of a 
mnaman aqupmant Sal 


To aioa pauionar to oparau a 0K>i2S UvaR teSzam Ou pufmiom of a 
maarraan aqmpmara Ui 

To alow paiftonar ip oparaU FUoon 10 uU F4oor« 90 uodi uMm Vu 
p roaMon a of a maiirmi aqupmani Ul 

To aSo« pauwnar to oparau a Outon t aaoraR uOSza^ iha proaiaiona of a 


To Mem paaaonar lo oparau oarlam aircraR uaWng Vu pro«uor« of a nananma 
aqupmara Ui 

To Mom p auo n a r to oparato a Soach Ktog Av 200 aacrafi utAztog Via p temmorm 
of a mawHaa aquipmara Ut 

To Mom poMo n o r to oparua a Falcon 20 aaoraR utoang via proiUiona of a 
maiirman aqupmara tot 

To artond tot May l lannatoSon data of Caampoon 37S4 TTm a ta rrpOon Moen 
pdoU to maaf too peotwoonwaand uraSng raoancy raquaornanfa by uara a 
P*Tai« I Mt uTi rwl ^n ia mnr ^ 


To oaland Via Ama 30 Urmn a i on daU of Evampoon 3400 uid amaraf too 
Mwn^json to add an aaoraR Eurnpaon 3400 asowt pauorur to oparata 
oartui aaoraR (Aieng Vw provlaior« d a rvwarnurvi aquiprnant UL 
To uiand tot AAy 31.1945. larminaeon dMa d Eaamplon 3434 Ttut aianpaon 

aSoam paMtorw to oparau a Caiana 900 arciaR unong Via pronaiona d a 

rvamifkeA M&jMMywa !■« 


To aSow pawionar lo oparau oartoai arcraR uildng tot pronaiona d a nananum 
ackeomara Sm 


Oo. 

Oo. 


To Mom toa piMonar to carry up to 40 p au angart In u OougUa DC-3/C-47 
aacran during toa 1945 UrRad SUUa Nalord Skydnng Chantotordua tn 
Mutoooaa. ONanoma ddmg toa pariod d Ama 20 Vaougfi July 17, 1944 

torm to oparau cariaai weraR uiAiirvg toa proMtuna d a mrrtoin 


Oo 
Oo 
Oa 
Oo 
Oo 
Oo 
Oo 
Oo 

Eatanaon d EumpSon 3S64 to Mom paUtonar lo coratoua to a Fadaral 

Aaiaion Admiruvaaon (FAA) uaC program tor ngfa a ng to aar appS ca ra a mho do 
not poaaa u at toad a commarod pM carltocau aah nato a aanf raSng to 
rutooa toa raquirad 5 hours d fight varsng vi an iirptona and by incorporaSng 
tube ground vadrig m arpUrva, ub|act to canam oondbona and ImUborto 
^ ^ ^ ^ ^ ** bdapon pM oanstoau 

iATGP) atoh a rotorcraR csiagory ratng aatooui maebng toa. d toad 1200 
hOMt d ligM ima utoai toa pracoaiUiQ 8 yaars laqiaramanf 
To Mom p aaaonar to btookdf 2 d Via 252 paaaangar aaato on ba A30S-B4 
aircraR tor raghunw oparabon arto carry ordy 5 tight aOartodU 
To aaiUnd toa Ada 30 tormmaion data d Exampion 1332 m amandad TTuj 
•mrnpbon Moms p aiionu Ip oparato drplana a bafaaan WMigttrv NC and 
Si Crea and Si Thoaiaa. iru N au a u . athoul md nu aw g fino-aay ratio 

rnmmi—--*- - --- -- _ 


w ^ w.w unpaid graca. 

Mow paltoonar lo oparato oarian aacraR udamg toa pro n aio na d a matoisan 

amanMft hat 


Big 1^1 II V ^ 

To psnns padtorur to oparato la aircraR In a hoapiaf amargarxy madcal 
mracMAon aanitoa adtod cornpfyirg adh toa duly toiw feriwtaliorw 
To abur Braatoana SAFE, to pariorm r aamtonanca on paUionar'a Fotour F-2S 
Mark 1000 aaoraR 

To Mom pdtoonar to oparato oartati airordl udoing toa promtona d a mtodMa 
aaMxnanf id 


^4 Moa pBMonar lo btodi oR 4 d too 354 aaau and oparato ta OougUa OC-iO 
aaoraR adh 7 Bghi aRamtonu atoan toa Sto aSanddS cannd ba nuda 
avaiabit attoout gndua ttoUy or Rghi oarKdUborx 




























































































15268 


Federal Register / Vol. SO. No. 74 / Wednesday. April 17. 1985 / Notices 


PmTioNS Exemptiom— Cooiiouod 









































































Federal Regbtar / VoL 50. No. 74 / Wednesday* April 17, 1965 / Notices 


15269 



iFR Doc FiM 4>1(MSS: am] 

•UMQ coot 


^^fsl Highway Administration 

IMCS Notlos No. SS-S] 

’8 Rscord of Duty Status 

NltwcY: Federal Highway 
Administration (FHWA), DOT. 

Notice of granting of exemption. 

AjNMAgY: Notice is hereby given that 
^ FHWA has granted an exemption to 
Lay. Inc.. Dallas. Texas, from 
Wain requirements of $ 395.8, Drivel's 
JJJord of duty status, of the Federal 
Carrier Safety Regulations 
IfMCSR) condition^ upon the use of an 
■aboard computer system. 

*^CTTVi OATf: April 10.1965. 

lATION contact: 
Bureau of Motor 
755-1011; or Mr. 

I-. riijiwi. Office of the Chief 
(2021425-0346. Federal 
^way Administration, Department of 


^ ^»THBH Nif OfM 
w Neill L Thomas. 
Safety. (202) 

ibomiiK D n 


Transportalioa 400 Seventh Street SW., 
Washington. D C 20500. 

SUFPLCMeNTAflY IHTOflMATION: Ffito- 
Lay. Inc. requested a waiver of certain 
DOT regulations found at 49 CFR 395.8 
to permit the use of an on-board 
computer system that electronically 
records and monitors driver and 
equipment performance in lieu of 
recording the required hours of service 
information in the driver's own 
handwriting. An exemption has been 
issued to Frito-Lay, Inc., that permits the 
use of an on-board computer system 
which, on demand, displays the 
information pertaining to hours of 
service and dhv€!r's record of duty 
status required by the FMCSR. 

Deviation from the following 
provisions of 49 CFR 395.8 has been 
authorized: 

(1) That portion of paragraph (a) that 
requires the driver to prepare a record of 
duty status while on duty or driving; 

[Z] That portion of paragraph (a) that 
requires the driver’s record of duty 
status be prepared in duplicate: 

(3) That portion of paragraph (0(2) 
that requires all entries relating to (he 


driver’s duty status be made in the 
driver's own handwriting; 

(4) The precise grid form found in 
paragraph (g) is waived to permit the 
use of an electronically produced grid: 
and 

(5) Those parts of peua^phs (c) and 
(hl(5) requiring a highway mile post or 
intersection designation where change 
of duty status does not occur at a city, 
town or village only during the current 
trip. This information must be shown by 
the use of a code and a code description 
on the electronicany produced grid. 

This exemption only applies lo Frito- 
Lay. Inc. drivers operating company 
controlled truck-tractors in interstate or 
foreign commerce that are equipped 
with an on-board computer system 
capable of creating hours of service 
documentation. 

A copy of the grant of exemption and 
"Description of On-board Computer 
System and Justification For 
^perimcntal Authorization Waiver of 
Portion of 49 CFR Part 395" are 
available for inspection in room 3404, 
Bureau of Motor Carrier Safety, 400 
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Seventh Street, SW.. Washington. D.C. 
20590. 

(49 U.S.C. 3102:49 CFR 1.48) 

Usued on: April 11.1985. 

Kennatb L Ptorvoo, 

Dir&ctor, Bureau of Motor Carrier Safety. 
|FR Doc. aS-9180 Filed 8:45 am] 

•iLUNQ coot 


IFHWA Docket No. 8S-20] 

Study of a Fedorai Welght*D<stanc« 
Truck Tax; Opening of Docket 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of re quest for comments. 

auMMARY: Section 933 of the Deficit 
Reduction Act of 19&4 directs the 
Department of Transportation (DOT), in 
consultation with the Department of 
Treasury, to conduct a study of weight- 
distance truck taxes. The purpose of this 
notice is to describe the scope of the 
study and to establish a public docket 
for receipt of information and comments 
related to areas of investigation. 
date: Comments must be received on or 
before October 1,1988. 
address: Submit written comments 
preferably in triplicate, to FHWA 
Docket Number 85-20, FHWA. Room 
4205. HCC-ia 400 Seventh Street. SW.. 
Washington. D.C. 20590. Any comments 
received will be available for 
examination at the above address 
between 7:45 a.m. and 4 p.m. ET, 

Monday through Friday, except legal 
holidays. Those desiring notification of 
receipt of comments must include a self- 
addressed. stamped postcard. 

FOR FURTHER INFORMATION CONTACT: 

Mr. fames R. Link. Chief. Operations 
Analysis Branch. (202) 426-0570: or Mr. 
Michael J. l«aska. Office of Chief 
Counsel. (202) 426-0761. Federal 
Highway Administration, 400 Seventh 
Street. SW., Washington. D.C. 20590. 
Office hours are from 7:45 a.m. to 4:15 
p.m. ET. Monday through Friday. 
SUPPLEMENTARY INFORMATION:. 

Study .Mandate 

Section 933 of the Deficit Reduction 
Act of 1984 (Pub. L 98-369. 98 Stat. 494) 
directs the DOT, in consultation with the 
Secretary of the Treasury to conduct a 
study of the feasibility and ability of 
weight-distance truck taxes to provide 
equity among highway users, to ease 
compliance costs, and improve 
administrative efficiency. Further, the 
study is to evaluate the evasion 
potential of such taxes and assess the 
benefits to interstate commerce of 
replacing all Federal truck taxes, except 


the fuel taxes, with a weight-distance 
tax. A final report on this subject, 
together with recommendations the 
Secretary of Transportation may deem 
advisable, is to be submitted to 
Congress no later than October 1.1987. 

Background 

Prior Federal analysis of a national 
weight-distance truck tax has. to a great 
extent, been limited to assessment of its 
equity implications. The most recent 
Federal examination of weight-distance 
truck taxes was contained in the study 
of Alternatives to Tax on Use of Heavy 
Trucks mandated in section 513(g) of the 
Surface Transportation Assistance Act 
(STAA) of 1982 (Pub. L 97-124. 96 Stat. 
2097). During the study period there was 
a need to address, legislatively, the 
immediate concerns of the motor carrier 
industry regarding the use tax rates; this 
precluded an indepth assessment of 
weight-distance truck taxes. However, 
the study did conclude that the principal 
highway cost variables of vehicle weight 
and mileage are not fully measured by 
the current highway tax structure. 

In its present form, the tax structure 
attempts to collect for many types of 
variable highway costs with either fixed 
fees or taxes on products that are 
surrogates for highway use. Fair and 
efficient user charges require that 
collections be made for a variety of 
vehicle characteristics and uses as 
precisely as possible. In the long term, a 
national weight-distance tax could 
improve equity among (lighway users by 
increasing the precision with which 
highway costs can be matched with user 
fees. The report noted that more 
information and analysis were needed 
to determine the feasibility of a 
federally administered weight-distance 
lax. Subsequently, Section 933 of the 
Deficit Reduction Act (DRA) of 1984 
mandated fiirther analysis of the issues. 
As a preliminary step to the study. 
Federal Highway Administration 
officials met with the National Motor 
Carrier Advisory Committee (NMCAC) 
in fanuary to discuss the study effort. 
Among other concerns, the NMCAC 
identified the following areas as 
essential to a successful study: 

• An analysis of the impact of a 
weight-distance tax on carriers by type, 
especially owner-operators; 

• An evaluation of the effects of 
weight-distance taxes on commerce; 

• An assessment of costs of 
recordkeeping to assure compliance: 
and 

• The opportunity for public comment 
and public hearings on the study. 


Study Scope 

The purpose of this study is to 
determine the likely costs, savings or 
other impacts to the Government and 
taxpayers created by a Federal weight- 
distance tax. 

In conducting the study, the 
Department of Transportation, in 
consultation with the Department of the 
Treasury proposes to collect and 
analyze information related to: 

• Improvement to equity of using 
gross weight or axle weight by 
configuration type in combination with 
mileage as the basis for highway taxes; 

• Assessment of optional welaht- 
distance tax schedules, mileage/weight 
thresholds, and tax rates: 

• Governmental data and 
recordkeeping necessary to determine 
taxpayer liability and maintain 
compliance; 

• The availability of taxpayer data to 
support tax payment: 

• Administrative procedures 
necessary to collect and enforce the tax; 

• Administrative costs, both 
government and private, of a weight- 
distance tax program; 

• Identification and assessment of 
impacts on motor carriers, shippers, and 
commerce; 

• Evasion potential and method.^ of 
mitigation: and 

• The potential for State participatioo 
in the collection and/or enforcement of 
the tax. 

To conduct this investigation, the 
following tasks are proposed: 

(1) Design conceptual weight-distance 
tax options to replace all Federal 
highway taxes, except fuel, and develop 
tax rates to meet highway cost 
responsiblity assignments for 1990. 

(2) Compare options to identify and 
remove from consideration tax options 
that are seriously deficient based on 
likely administrative feasibility* 
taxpayer compliance, burdens on 
industry and equity criteria. 

(3) Develop detailed weight-distance 
tax options to include alternative 
administrative plans under two possible 
scenarios: a federally administered pbw 
and a cooperative Federal-State plan 
where collection and enforcement 
responsibilities would be shared. 

(4) Evaluate the impact of options on 
carriers and shippers to include, but not 
be limited to: a taxpayer compliance 
burden: change in transportation costs 
affecting modal choice and product 
costs: and affects on equipment usage 

(5) Assess the feasibility and 
efficiency of collection and enforcemf*'* 
procedures, evasion potential, equity 
improvements, and benefits to 
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commeroe of optional administrative 
plant. 

In addition, this Notice solicits 
comments and information on the 
foilowing: 

• Motor carrier administrative, 
recordkeeping and compliance 
exprriencea with States that impose 
weight 'distance taxes including the 
cnount and eCTects of administrative * 
costs and tax payments on their 
operations and equipment usage and to 
the extent possible, comparison of the 
cxcrience with those of other types of 
taxes; and 

• State administrative (collection and 
f^^)^cemq|^) practices involving weight- 
distance taxes including administrative 
cost evasion potential and methods of 
adtigation. Arialyses conducted on 
nodal diversion and economic impacts 
of State weight-distance taxes are also 
lequested. 

Those wishing to comment on any 
•fpect of the study or provide 
information related to the subject of 
weight distance truck taxes are 
requested to send them to the docket 
established by this Notice. Further, 
public comment will be aolkited at 
public hearings during the course of this 
study. Details of such hearings will 
ippear in later Notices, 

Issued on April 5,1965. 

H A. Barahsft, 

hdera! Midway Administrator. Federal 

Highway Administration, 

iFR Doc. 85-9269 Piled 4-16-85; 6:45 mm] 

9UJIiQ COOC 4tl0-22-ai 


D€PARTMENT of the treasury 
C ustoma Service 
ITi). $5-701 

^es Relating to Vessel Services, 
Container Stations, and Warehouses 

ActiiCY: U.S. Customs Service. 

Treasury, 

jenow: Notice of Revised Fee 
Sj^dulcs* 

•wimary: To return to the Government 
i approximate costs of certain 
J Juices provided to private interests by 
J^loms officers, this document sets 
[ ^ revised fees to be collected for the 
1 wJloiv log services: 

I h To perform vessel services; 

I 2. To establish contoiner stations; and 
[ ^ To establish, alter, and relocate a 
E Warehouse facility. 

I ^ being adjusted to reflect 

I Federal pay increase, administrative 
charge and Medicare. The fees 
I)*®*!! remain in e^ect until revised 


EFFCCnVE date: April 17,1985. 

FOR FURTHER INFORMATION CONTACT: 

lames Kenny, Accounting Division. (202- 

508-2021). 

and 

|ohn Holl, Office of Inspectioo aod 

Control. (202-566-8151), Customs 

Headquarters. 1301 Constitution 

Avenue. NW., Washington. D.C 

20229. 

SUPPLEMENTARY INFORMATION: • 

Background—Fees To Perform Vessel 
Servi^s 

Pub. L 95-410, the ''Customs 
Procedural Reform and Simplification 
Act of 1978,’* approved October 3,1978, 
(the “Act"), repealed sections 2654. 4301. 
4382. and 4383 of the Revised Statutes of 
the United States (19 U.S.C SB; 46 U.S.C 
329. 330 and 333), the statutory authority 
under which Customs had been charging 
and collecting fees for specific services 
provided to vessels by Customs officers. 

Because these "Navigation Fees," 
which are set forth In S 4.9B{a), Customs 
Regulations (19 CFR 4.98(a)), did not 
cover the costs of providing the services. 
Section 214 of the Act authorized the 
Secretary of the Treasury' to establish a 
new sch^ule of fees to be charged and 
collected for furnishing these services. 
The fees are to be consistent with 31 
U.S.C 9701, which provides that the 
costa of specific services for private 
interests shall be reimbursed to the 
Government. 

By T.D. 80-25, published in the 
Federal Register on lunuary 18.1960 (45 
FR 3570). Customs established a fee 
schedule to be used for 1960, and 
amended { 4.9B(a), Customs 
Regulations, to provide that a revised 
fee schedule wemid be published in the 
Federal Regislar and Customs Bulletin in 
December of each year setting forth 
navigation fees for the specified vessel 
services to be performed during the 
foUo%ving year. The revised fee schedule 
is to reflect nut only changes in tlie rate 
of compensation paid to the Customs 
officer performing the service, but also a 
IS percent administrative overhead 
charge on the cost to Customs of 
providing the service, (see TJ). 84-231, 
published in the Federal Register on 
November 23.1984 (49 FR 46118)), and 
the Medicare compensation costs equal 
to 1.35 percent of the cost to Customs of 
providing the service (see TD. 84-147, 
published in the Fede^ Register on July 
16.1964 (48 FR 26700)). The fees are to 
be calculated in accc^dance with 
i 24.17(d]« Customs Regulations (19 CFR 
24.17(d)). and based upon the amount of 
time the average service requires of a 
Customs offleer in the flfth step of CS-9. 


In a separate regulatory initiative, by 
T.D. 84-149, published in the Federal 
Register on July 16,1984 (49 FR 28895), 
Customs amended { 4.98(a) to remove 
the requirement that the revised fee 
schedule be published in December of 
each year. That requirement was too 
restrictive, especially since there was no 
Federal pay increase in October 1963. 

As amended, S 4.98(a) provides that a 
revised fee Ndiedule will be published 
"periodically" and will remain in effect 
until dianged. That is consistent with 
the procedure followed in the 
publication of a fee charged to establish 
a container station in accordance with 
TX). 83^ (48 F*R 9653, March 9.1983), 
and discussed below. 

Because of the latest Federal pay 
increase effective January 6.19^, as 
well as the current rates for the 
administrative overhead charge and 
Medicare that Customs may assess on 
the services it provides, it is necessary 
for Customs to revise the schedule of 
fees to take into account this increased 
cost. The adjusted hourly rate used is 
S18.15. The fees have been rounded off. 

Action 

The following revised schedule of 
navigation fees will remain in effect 
until revised: 



Fee To Eatablish Container Slatioos 

Container stations are secured areas 
within the U.S. into which containers of 
imported merchandise may be moved 
for the purpose of opening the container 
and delivering the oontenta before an ^ 
entry is filed with Customs or duty is ' 
paidL A container station serves as a 
centra) location at a pwii for processing 
containerized merchandise which 
otherwise could not be handled timely 
at the dock, wharf, pier, or bonded 
carrm's terminal 
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Sections 19.40 through 19.49. Customs 
Regulations (19 CFR 19.40-19.49). set 
forth the procedure for the 
establishment and use of container 
stations. To establish a container station 
under i 19.40. Customs Regulations, an 
application must be filed with the 
district director. Before the application 
may be approved. Customs must: (1) 
Determine that the application is in 
proper form: (2) survey the premises to 
determine that all physical requirements 
are met: (3) perform a background 
investigation of the applicant and the 
applicants officers and employees; (4) 
prepare a report of that investigation; 
and (5) review the application, survey, 
and background investigation report, 
and prepare a response to the applicant. 

Consistent with the User Charges 
Statute (31 U.S.C. 9701), by T.D. 83-56. 
published in the Federal Register on 
March 9.1963 (48 FR 9853). Customs 
amended S 19.40. Customs Regulations, 
to authorize implementation of a fee 
schedule to establish a container 
station. That document provided that 
the fee schedule is to be published in the 
Federal Register and Customs Bulletin 
periodically to revise the fee to reRect 
the increased costs to establish the 
container station. The fee is to be 
calculated in accordance with i 24.17(d). 
Customs Regulations (19 CFR 24.17(d)). 
The published revised fee schedule will 
remain in effect until revised. 

The fee charged for the service is 
based upon the amount of time the 
service requires of each Customs officer 
and equals the sum of the Individual 
charges plus a charge for mileage 
incurred by the applicable Customs 
officer in using a vehicle to visit the 
premises to perform his or her 
respective task. The average mileage 
associated with performing the 
necessary tasks is 60 miles. Currently, 
mileage costs are reimbursed at 20.5 
cents per mile. The mileage fee is $12.30 
(60 miles X 20.5 cents). As set out in 
T.D. 84-45. published in the Federal 
Register on February 21.1984 (49 FR 
8433), the current fee to establish a 
container station is $879.00 
(S867.19-hl2.30. rounded off). The 
current rates of 15 percent for the 
administrative overhead charge and 1.35 
percent for Medicare are figured into the 
revised fees as well. 

The (1) grade and step of each 
Customs officer performing his or her 
respective service; (2) the adjusted 
hourly rate or pay utilized: (3) the 
individual charge of each respective 
service based on the hourly rate of pay 
of each Customs officer performing his 
or her respective service; and (4) the 


total fee, including mileage, for the 
.service rendered, follow: 


Cutiofm odlcar. graSt/Map 
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Action 

The total fee to establish a container 
station is $1,021.00 ($1,009,104^12.30. 
rounded off). The fee will remain In 
effect until revised. 

Foe to Establish. Alter, and Relocate a 
Warehouse Facility 

By T.D. 82-204, published in the 
Federal Register on November 1.1982 
(47 FR 49355), Customs amended various 
parts of the Customs Regulations to 
implement changes relating to the 
control of merchandise in Customs 
bonded warehouses by establishing an 
audit-inspection program. A Customs 
bonded warehouse is a building or other 
secured area In which dutiable goods 
may be stored, manipulated, or undergo 
manufacturing operations without 
payment of duty. 

As amended by T.D. 82-204, S 19 5. 
Customs Regulations (19 CFR 19.5), 
provides that each warehouse proprietor 
will be charged a fee to establish, alter, 
or relocate a warehouse facility which 
shall be determined under 31 U.S.C 
9701. Each warehouse proprietor granted 
the right to operate a warehouse facility 
shall be charged an annual fee which 
shall be determined under section 555. 
Tariff Act of 1930, as amended. (19 
U.S,C. 1555). The fees will be revised 
annually and published in the Federal 
Register and Customs Bulletin. 

The purpose of the annual warehouse 
fee is to reimburse the Customs 
appropriation for services rendered to 
the warehouse community including 
audit, inspection, and related 
administrative costs, and is to be 
projected on the basis of the actual 
annual cost to Customs in the preceding 
year plus any Federal salary incrases. 
The current rates for the administrative 
overhead charge and Medicare are 
figured into the fees as well. By T.D. 85- 
36 published in the Federal Register on 
February 27.1985 (50 FR 8043) the 
annual fee was increased from $650.00 
to $1400.00. Any increases in that fee 
will be subject to another Federal 
Register document As set out in T.D. 
84-45. published in the Federal Register 
on February 21,1984 (49 FR 6433). the 
current fee to establish a bonded 


warehouse is $879.00; the current fee to 
alter or relocate an existing bonding 
warehouse is $328.00. 

To recover the increased costs to 
Customs, the fees are to be calculated in 
accordance with S 24.17(d), Customs 
Regulations. 

Action 

• 

The following fee schedule to 
establish, alter, and relocate a 
warehouse facility will remain in effect 
until revised. 

1 . Establish a Bonded Warehouse— 

$ 1 , 021 . 00 . 

2 . Alter an Existing Bonded 
Warehouse—$442.0a 

3. Relocate an Existing Bonded 
Warehouse—$442.00. 

The fees have been rounded off to the 
nearest dollar. 

Authority 

(R.S. 251. as amended (19 U.S.C. 66), section 
31Z 46 Slat. 692, as amended (19 U.S.C. 1312]. 
section 551.46 Slat. 742. as amended (19 
U.S.C. 1551), secUon 555. 46 Stat. 743. as 
amended (19 U.S.C 1555). section 624. 46 Stsl 
759 (19 U.S.C. 1624). section 22. 67 Stat. 520 
(19 U.S.C. 1646a). 92 Stat. 888 (Pub. L 95-410), 
96 Stat 1051 (31 U.S.C 9701)) 

Drafting Information 

The principal author of this document 
was Glen E. Vereb, Regulations Control 
Branch, Office of Regulations and 
Rulings, Customs Headquarters. 
However, personnel from other Customs 
offices participated in its development. 
Alfred R. De Angelas, 

Acting Commissioner of Customs. 

Approved: March 29,1965. 

|oho M. Walker, {r,. 

Assistant Secretary of the Treasury. 

(FR Doc 85-9214 Filed 4-18-85: 8:45 ami 
BOJUNQ oooe 4S20>e2-M 


Removal of Prohibition on the 
Importation of Tuna and Tuna 
Products From the Solomon Islands 

agency: U.S. Customs Service. 
Treasury. 

action: General notice. _ 

summahy: This notice is to advise that 
under the Fishery Conservation and 
Management Act of 1970 (*‘thc Act’*), 
Assistant Secretary of State for Occam 
and International Environmental end 
Scientific Affairs has notified the 
Secretary of the Treasury that the 
reasons for the imposition of a 
prohibition on the importation of tuna 
and tuna products from the Solomon 
Islands no longer prevail. Accordingly, 
the prohibition against the entry for 
consumption or withdrawal from 
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warehouse for consumption of tuna and 
tana products from the Solomon Islands 
is removed. 

EFFCCTIVC date: The prohibition against 
the entry for consumption or withdrawal 
from warehouse for consumption of tuna 
and tuna products from the Solomon 
Islands is removed effective April 17. 
1985. 

FOR FURTMEH INFORMATION CONTACT: 
Harrison C. Feese. Entry, Operations 
and Trade Control Branch, Office of 
Commcpcfal Operations, U.S. Customs 
Ser\*ice. 1301 Constitution Avenue. NW.. 
Washington. D.C. 20229 (202-506-0651). 

SUPPLEMENTARY INFORMATION: 

Background 

S<3Ction 205(a)(4KC) of the Fishery 
Conservation and .Management Act of 
1976 (16 U.S.C. 1001, ei seg ], provides 
that the Secretary of State shall certify 
to the Secretary of the Treasury any 
determination that a fishing vessel of the 
while fishing in waters beyond any 
foreign nation*s territorial sea. to the 
extent that such sea is recognized by the 
U.Sm has been seized by a foreign nation 
as a consequence of a claim of 
jurisdiction not recognized by the U.S. 
The responsibility for this certification 
was delegated to the Assistant 
Seaetary of State for Oceans and 
International Environmental and 
Scientific Affairs by Department of Slate 
Delegation of Authority No. 138 of April 
29.1977. 

Pursuant to section 205(b) of the Act, 
upon receiving the certification, the 
Secretary of the Treasury Is required to 
take such action s may be necessary 
and appropriate to prohibit the 
importation of all fish and fish products 
from the fishery involved. 

Section 205(c) of the Act provides that 
if the Secretary of State finds that the 
reasons for the import prohibition no 
longer prevail, the Secretary of State 
•hall notify the Secretary of the 
Treasury, who shall promptly remove 
the import prohibition. 

On .^usust 23.1984. a notice was 
published in the Federal Register (49 FR 
53528) advising that under section 
®5(o)(4)(C) of the Act, on July 31.1984, 
the Assistant Secretary of State for 
Oceans and International 
Environmental and Scientific Affairs 
certified to the Secretary of the Treasury 
that a U.S. fishing vessel, while fishing 


in waters beyond any foreign nation's 
territorial sea. to the extent that such 
sea is recognized by the U.S.. was seized 
by the Solomon Islands as a 
consequence of a claim of jurisdiction 
which is not recognized by the U.S. 
Under the authority of section 205 (b) 
and (c) of the Act. on August 9.1984. the 
Secretary of the Treasury determined 
that the entry for consumption or 
withdrawal from warehouse for 
consumption of tuna and tuna products 
from the Solomon Islands was 
prohibited until the Department of State 
notified the Secretary of the Treasury 
that the reasons for this prohibition no 
longer prevailed. 

On March 6,1985. the Assistant 
Secretary of State for Oceans and 
International Environmental and 
Scientific Affaire informed the Secretary 
of the Treasury that the reasons for the 
imposition of the import prohibition on 
tuna and tuna products no longer 
prevail. Accordin^y, the prohibition 
against the entry for consumption or 
withdrawal from warehouse for 
consumption of tuna and tuna products 
from the Solomon Islands is removed. 

Drafting Information 

The principal author of this document 
was Glen £. Vercb. Regulations Control 
Branch. Office of Regulations and 
Rulings. Customs Headquarters. 
However, other personnel in the 
Customs Service and the Treasury 
Department participated in its 
development. 

Dated April 2.1965. 

(oho M. Walker. |r.. 

Assistant Secretary of the Treasury. 

|FR Doc. 85-9213 Filed 4-16-85: 8:45 afn| 
etLLiNO cooc 4aso-os-«i 


UNITED STATES INFORMATION 
AGENCY 

Grants Program: Accredited U.S. 
Institution of Higher Education In 
Support of an Undergraduate 
Scholarship Program for Central 
American Students 

Reference: 0MB clearance number 
3116-0179. Expiration date January 31. 
1967. 

The Bureau of Education and Cultural 
Affaire announces a program of United 


States government-sponsored 
undergraduate scholarships for Central 
Americans to study at accredited U.S. 
institutions of higher education. The 
program has the following broad 
objectives: to improve the range and 
quality of educational opportunities for 
young Central Americans of limited 
financial means; to match educational 
opportunities with skill shortages in 
Central America; to build lasting links 
between the U.S. and Central America. 
Student scholarship awards funded by 
USIA through pilot-project grants to U.S. 
institutions of higher education may 
range from twelve to thirty months in 
length, including English language 
training and other program 
enhancements. An education institution 
may apply for only one program per 
campus. No one campus will receive 
fewer than five nor more than fifteen 
students, to be identified by a separate. 
Agency-sponsored mechanism. 

To achieve the program's goals, two 
broad project types have been 
identified: undergraduate programs for 
primary and secondary school teachers, 
to upgrade knowledge of selected 
disciplines and to improve teaching 
skills: and undergraduate advanced 
programs in several subject disciplines. 

Current plans call for recruiting 
students from Belize. Costa Rica. El 
Salvador. Guatemala. Honduras, 
Nicaragua and Panama in subject fields 
of the following disciplines: education, 
social sciences, natural sciences, 
business, management, engineering, 
health. 

Exact program requirements and 
dates will be specified in a Request for 
Proposals (RFP) to be issued on or about 
May 15.1985. 

To receive a copy of the RFP and 
supporting materials, interested 
academic institutions should write to: 
Office of Academic Programs. Bureau of 
Educational and Cultural Affaire, United 
States Information Agency. Washington, 
D.C 20547. Attention: Dr. Alan 
Adelman. Telephone: (202) 485-7365. 

Dated: April ia 1985. 

Ronald L Trowbridge. 

Associate Director, Bureau of Educolionot 
and Cultural A ffairs. 

[FR Doc. 85-9245 Filed 4-16-85: 8:45 am| 
BSLUm COOC CSM-IM-II 
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Sunshine Act Meetings 


Fc<l«nil RegUter 
Vo!. SO. No. 74 
Wednesday. April 17. 1985 


This section oif the FEDERAL REGISTER 
contsmt notices ol meetings published 
under the "Government in the Sunshino 
Act" (Pub. L 94>409) 5 U.S.C. S52b(e)(3) 


CONTENTS 

Item 

Federal Reserve System..1. 2 

Nudear Regulatory Commission-.... 3 

Pacrftc Nofthieesi Electric Power and 
Conservation PlanninQ CouKil......... 4 

Securities and Exchange Commission. S 

1 

FEOCRAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND date: 10:00 8JR.. Monday. 

April 22,19B5. 

PLACE: Mairiner S. Eccles Federal 
Reserve Board Building. C Street 
entrance between 20th and 2181 Streets. 
NW., Washington. D.C 20551. 

STATUS: Open. 

MATTERS TO BE CONStOEREO: 

1. Proposed amendment to Regulation AA 
(Unfair or Deceptive Acts or Practices) to 
implement as to banks, the Credit Pricticei 
Rule adopted by Federal Trade Commission. 
(Propm»ed earlier for public comment; Docket 
No. R-oa06) 

2. Any items carried forward from a 
previously announced meeting. 

Note. This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board's 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: Freedom of 
Information Office. Board of Governors of the 
Federal Reserve System. Washington. D.C 
20551. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R. Coyne, 
Assistant to the Board: (202) 452-3204. 

Dated: April 12.1965. 
lames McAfee. 

Associate Secretory' of the Board. 

[FR Doc. 85-0315 Filed 4-15-85; 3:11 pm) 
mujhc CODE es>s-ei-4i 


2 

FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND DATE: Approximately 10:45 
a.m., Monday, April 22,1985. following a 
recess at the conclusion of the open 
meeting. 

PLACE: Mairiner S. Eccles Federal 
Reserve Board Building, C Street 


entrance between 20th and 21st Street, 
N.W^. Washington, D.C 20551. 

STATUS: Closed. 

MATTERS TO BE CONBIDEREO: 

1. Proposed purchase of computers within 
the Federal Reserve System. 

2. Personnel actions (appointments, 
promotions, assignments, reassignments. and 
salary actions) involving Individual Federal 
Reserve System Employees. 

3. Any items curried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
information: Mr, Joseph R. Coyne, 
Assistant to the Board: (202) 452-3204. 
You may call (202) 452-3207, beginning 
a! approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applioBtions scheduled 
for the meeting. 

Dated April 12.1985 
James Mc,\fee. 

Associate Secretary' of the Board. 

[FR Doc. 85-9318 Filed 4-15-95.12dX) pm| 
SlUJiiO coot 


3 

nuclear regulatory commission 
date: Weeks of April 15, 22. 29, and 
May e. 1985. 

PLACE: Commissioners' Conference 
Room. 1717 H Street. NW., Washington. 
DC. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of April 15 
Wednesday, April IT 
2:30 p.m. 

Briefing on TMJ-l Steam Generator and 
Other riant Matters (Public Meeting) 

Thursday, April 18 
9:30 am. 

Responses to NRC Staff CommenU on 
TMi-1 Steam Generators (Public 
Meeting) 

11:15 a.m. 

Affirmation/Discussion and Vote (Public 
Meeting) 

a. Indian Point Order (tentative) 

Week of April 22—Tentative 
Tuesday, April 23 
9:30 a.m. 

Discussion of Pending Investigations 
(Closed—F a. 5 8 7) 

11:00 a.m. 

Discussion of Diablo Canyon-2 Contested 
Issues (Closed—Ex. 10) (tentative) 


2:30 p.m. 

Discussion/Possible Vote on Diablo 
Canyon-2 Low Power License (Public 
Meeting) 

Thursday, April 25 
2.00 pm 

• Affirmation Meeting (Public Meeting) (If 
needed) 

Week of April 29—Tentative 
Wednesday, May I 
10:00 a.m. 

Discussion of Low Level Waste Issues 
(Public Meeting) 

2:00 pm. 

Periodic Briefing on NTOLs (Open/Portion 
may be Closed—Ex. 5 & 7) 

4:00 p.m. • 

Animation Meeting (Public Meeting) (if 
needed) 

Thursday. May 2 
10KX) am 

Discussion of Modified Rule on Matenal 
False Statements (Public Meeting) 

Week of May i—Tentative 
Wednesday, May 8 
10:30 am. 

Briefing by AIF on Stale of the Industo 
(Public Meeting) 

Thursday. May 9 
lOcOO a.m. 

Briefing on Brookhaven Report on 
Independent Safety Organization (Public 
Meeting) 

2HX) p.m. 

Executive Brandi Briefing (Closed —f ^ 1) 
3:30 p.m. 

Aifumation Meeting (Public Meeting) (if 
, needed) 

Friday, May tO 
2:00 p.m. 

Periodic Meeting with Advisory CommittH 
on Reactor Safeguards (Public Meeting) 

TO VERIFY THE STATUS OF MEETINGS 
CALL (RECOROING): (202) 834-1498. 

CONTACT PERSON FOR MORE 
information: Julia Corrado (202) 634- 
1410. 

Julia Corrado. 

Office of the Secretary, 

April 12.1985. 

IVB Doc. B5-938t Filed 4-15-65: 4:30 pm) 
BCLUtiO COOC 7M(>-41-«I 

4 

PACIFIC NORTHWEST ELECTRIC POW68 
AND CONSERVATION PLANNING COUNCIL 

STATUS: Open. 
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TIME AND DATE: April 24-25.1985, 9:00 
Em. 

PLACE: Federal Building. South 
Auditorium, 915 Second Avenue, Seattle, 
Washington. 

MATTEAS TO BE CONSIDERED: 

• Council Decision on Draft l/)ad 
Forveafts 

• Staff Preteniation on the Status of 
Resource Portfolio Analysis 

• Staff Presanlation on Institutional 
ArrangemenU Issue Paper 

• Council Decision on Use of Non* Firm 
Power (Including the Intemiptibility of the 
Direct Service Industries) 

• Public Comment on Proposed Council 
Intertie Access Policy Issue Paper 

• Public Comment on Out-of-Region 
Inports/Exporta Issue Paper 

• Stiff Presentation and Public Comment 
on Re-EvaluaUon of the Model Conservation 
Standards Issue Paper 

• Staff Presentation on Potential and 
Achicveabl# Conservation Issue Paper 

• Coundl Decision on Cost and 
Availability of Generating Resources 

• Staff Presentation on Lost Opportunity 
Resources 

• Public Comment on Research, 

Devetopmenl and Demonstration of 
Promising Resources 

• Council Business 

Public comment will follow each item. 

POR FURTHER INFORMATION CONTACT. 

Ms. Bess Wong. (503) 222-5161. 

Edward Sheets, 

£tecutiv9 Director, 

|FR Doc 85-9282 Filed 4-15-65: 8:45 am) 
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ttCURITIES AND EXCHANGE COMMISSION 

Notice is hereby given pursuant to the 
provisions of the Government in the 
Sunshine Act Pub. L 94-109. that the 
Securities and Exchange Commission 
Rili hold the following meetings during 
Ihe week of April 22,1985. 


An open meeting will be held on 
Tuesday. April. 23,1965, at 2:30 p.m.. in 
Room 1C30, followed by a closed 
meeting. 

The Commissioners. Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, the items to 
be considered at the dosed meeting may 
be considered pursuant to one or more 
to the exemptions set forth in 5 U.S.C. 
552b(c) (4). (8). (9) (A) and (10) and 17 
CFR 200.402)(a)(4). (8). (9](i) and (10). 

Commissioner Cox, as duty officer, 
voted to consider the items listed for the 
closed meeting in dosed session. 

The subject matter of the open 
meeting scheduled for Tuesday, April 23. 
1985. at 2:30 p.m.. will be: 

1. Coniideration of whether to approve 
under section 210(b) of the investmenl 
Advisers Act of 1940 a program to share 
information with state securities officials 
regarding Commission adviser examinations. 
For further information, please contact Gene 
A. Gohike at (202) 272-2024. 

2. Consideration of whether to propose for 
public comment a revised Form ADV under 
the Investment Advisers Act of 1940 which 
would make the investment adviser 
registration application form a uniform form 
for use by both the commission and the 
slates. For further information, please contact 
Mary Podesta at (202) 272-2107. 

3. Consideration of whether to issue a 
release proposing for public comment 
revisions to Form BD. other related technical 
changes, and amendments to the broke^ 
dealer successor rules, to reduce the 
regulalory burden on brokeiHiealers by 
revising the disciplinary question to remove 
duplicative information requirements and 
narrow the scope of that question, by 
clarifying the information required to be 
disclosed on the schedules, by making the 
information requested under Rule 17a-3 of the 
Securities Exchange Act of 1034 conform to 


that requiring in the hsvised Form U-4. and 
by amending the broker-dealer successor 
rules to allow a broker-dealer to file an 
amendment to Form BO rather than a 
complete Form BD. For further Information, 
please contact Valerie Golden at (202) 272- 
2848. 

4. Consideration of an amendment to Rule 
(h)(2) of the Commission's Conduct 
RcgulaUon, 17 CFR 200.734-3(b)(2). For 
further information, please contact Myma 
Siegel at (202) 272-2430. 

5. Consideration of whether to adopt two 
new registration forms. Forms S-4 (for all 
registrants) and P-4 (for certain foreign 
private issuers) to be used for the registration 
of securities in connection with merger 
proxies and exchange Patricia B. Magee at 
(202) 272-2589 (re Form S-4) or Marlin L 
Meyn^witz at (202) 272-3250 (re Form F-4|. 

6. Consideration of whether to issue a 
release proposing technical amendments to 
Rule 3A-02 of Regulation S-X. ‘"Consoiidated 
financial statements of the registrant and its 
subsidiaries,** For further information, please 
contact Dorothy Walker at (202) 272-7343. 
(This item was previously noticed io 60 FR 
14192. April 10.1985) 

The subject matter of the closed 
meeting scheduled for Tuesday. April 23, 
1985, following the 2:30 p.m. open 
meeting, will 1^: 

Formal orders of investigation. 

Settlement of administrative proceedings of 

an enforcement nature. 

Institution of administrative proceedings of 

an enforcement nature. 

Institution of injunctive actions. 

Opinion. 

At times changes in commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact: Angela 
Hall at (202) 272-3085. 

April IS. 1985. 

Shirley E. HolUs, 

Assistant Secretary. 

|FR Doc. 85-9382 Filed 4-15-85 3:45 pm) 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

List of Indian Estates Affected by Old 
Age Assistance Claims 

action: Notice of Reimbursement. 

This notice is published in the 
exercise of authority delegated by the 
Secretary of the Interior to the Deputy 
Assistant Secretary—Indian Affairs by 
209 DM a_ 

summary: This notice lists all Indian 
trust estates identified by the 
Department of the Interior, from which 
unauthorized disbursements were made 
by the Secretary of the Interior to States, 
or political subdivisions thereof, as 
reimbursement for old age assistance 
provided to deceased Indians before 
death in violation of Federal laws. This 
notice is required by section 4(a) of the 
Old Age Assistance Claims Settlement 
Act of October 19.1984. Pub. L 98-500. 
date: This notice establishes that tribes, 
bands, groups and individual Indians 
shall have until October 14.1985. to 
submit to the Secretary of the Interior, 
through the proper Area Office, the 
names of any additional trust estates 
from which unauthorized disbursements 
were made and which are not contained 
in this list. 

FOR FURTHER INFORMATION CONTACT: 
Aberdeen Area Director, Bureau of 
Indian Affairs, 115 4th Avenue, S.E. 
Aberdeen. South Dakota 57401. 
Telephone: (605) 225-0250; 
Albuquerque Area Director, Bureau of 
Indian Affairs. 5301 Central Avenue. 
N.E*. P.O. Box 8327, Albuquerque. 

New Mexico 87198. Telephone: (505) 
760-3170; 

Anadarko Area Director. Bureau of 
Indian Affairs. Federal Building. P.O. 
Box 368. Anadarko. Oklahoma 73005. 
Telephone: (405) 247-6673; 

Billings Area Director. Bureau of Indian 
Affairs, 316 North 26th Street, Billings. 
Montana 59101. Telephone: (406) 657- 
6315; 

Eastern Area Director, Bureau of Indian 
Affairs. 1951 Constitution Avenue. 
N.W., Washington, D.C. 20245. 
Telephone: (703) 235-2571; 

Juneau Area Director. Bureau of Indian 
Affairs. Federal Building. P.O. Box 3- 
8000. Juneau. Alaska 99602, 
Telephone: (907) 586-7177; 
Minneapolis Area Director. Bureau of 
Indian Affairs. Chamber of Commerce 
Building. 15 South Fifth Street. 10th 
Floor, Minneapolis. Minnesota 55402. 
Telephone: (612) 349-3631; 

Muskogee Area Director. Bureau of 
Indian Affairs. Old Federal Building, 
Muskogee. Oklahoma 74401. 
Telephone: (918) 687-2295; 


Navajo Area Director, Bureau of Indian 
Affairs, P.O. Box M.. Window Rock. 
Arizona 86515. Telephone: (602) 871- 
5151; 

Phoenix Area Director. Bureau of Indian 
Affairs. 3030 North Central, P.O. Box 
7007, Phoenix. Arizona 85011. 
Telephone: (602) 241-2305; 

Portland Area Director, Bureau of Indian 
Affairs. 1425 Irving Street. N.E.. 
Portland, Oregon 97208, Telephone: 
(503) 231-6702; and 
Sacramento Area Director, Bureau of 
Indian Affairs, 2800 Cottage Way, 
Sacramento. California 95825. 
Telephone: (916) 484-4682. 
SUPPLEMENTARY INFORMATION: The Old 
Age Assistance Claims Settlement Act. 
Pub. L 96-500, authorizes and directs 
the Secretary of the Interior to pay 
entitled individuals their portions of any 
unauthorized disbursement made from 
the trust estate of a deceased Indian to a 
State, or a political subdivision thereof, 
as reimbursement for old age assistance 
provided to the deceased Indian before 
death in violation of Federal laws 
governing Indian trust property. The 
Secretary of the Interior is further 
directed to search the records of the 
Department of the Interior to identify 
individuals who are entitled to payment 
and to ascertain the amount of the 
unauthorized disbursement to which 
each of the individuals would be 
entitled. Any payment under the Act 
shall include simple interest at a rate of 
five percent per annum from the date on 
which such unauthorized disbursement 
was made from the trust estate of the 
deceased Indian. No payments shall be 
made %vith respect to any unauthorized 
disbursement from the trust estate of a 
deceased Indian if the total amount of 
such unauthorized disbursement was 
less than $50. 

This notice lists all Indian trust 
estates, identified by the Department of 
the Interior, from which unauthorized 
disbursements were made for the 
purpose of reimbursement for old age 
assistance. Copies of the Old Age 
Assistance Claims Settlemei^t Act Pub. 
L 98-500, and this document are being 
provided to all federally acknowledged 
Indian tribes. 

Indian tribes, bands, groups and 
individual Indians have 180 days, or 
until October 14.1965. to submit to the 
appropriate area Office, in %vriting, the 
names of any additional qualified 
estates not listed in this document. (See 
the FOR FURTHER INFORMATION CONTACT 
section of this document for the names, 
addresses and telephone numbers of the 
Area Offices.) The name of any 
additional qualified estate submitted to 
an Area Office must be accompanied 


by: (1) The name and tribal affiliation of 
the Indian decedent (2) the date and 
number of the Departmental probate 
order determining heirs of the trust 
estate, and (3) evidence that a payment 
was made from the trust estate of the 
decedent as reimbursement for old age 
assistance. Within 30 days after the 
expiration of the 180^ay period, the 
Secretary of the Interior will publish in 
the Federal Register a supplemental list 
identifying those additional qualified 
estates submitted to Area Offices by 
tribes, bands, groups and individual 
Indians. 

The payment and acceptance of any 
claim, after its determination in 
accordance with the Act. shall be a full 
discharge to the United States and any 
State, or political subdivision thereof, of 
all claims and demands touching any of 
the matters involved in the controversy. 

Because of the numerous estates 
listed in the document, this notice may 
be subject to technical clarification or 
change. 

John W. Fritz. 

Deputy Assistant Secretary-^Indian Affairs 
Instruction Sheet 

Each estate from which an 
unauthorized payment was made has 
been assigned a nine or ten character 
issue number [a letter followed by eight 
or nine numbers). The first six 
characters identify a specific Bureau of 
Indian Affairs Area Office, Agency* 
Office and tribe. The last three or four 
characters represent the specific 
numbers assigned to that estate from 
which an unauthorized pay^nent was 
made. For example. A013400091 
Indicates: 

AOl—Aberdeen Area Office/Cheyenne 

River Agency 

340—Cheyenne River Sioux Tribe 
0001—Estate number one 

To locate an estate, begin with the 
Table of Contents which lists each 
affected tribe (grouped by Area Office 
and Agency) and the pages where the 
estates for individuals affiliated with 
such tribe can be found. The list of 
estates has been reproduced by 
photographing two pages of the list to 
each Fe^ral Register page. The page 
number referred to in the Table of 
Contents is located at the top center 
above the name of the Area Office and 
is not the five digit Federal Register 
number located on the outer portion of 
each page. 

If a tribe is not listed In the Table of 
Contents, no estate was identified for 
any individual affiliated with such tribr- 

Each page of estates contains five 
columns of information under the 
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hp.iiiings: Issue Number. Decedent 
Name* Decedent ID, S Allowed, $ Paid. 

Issue Number: Tbe nine or ten 
character code (explained above) which 
Identifiet the Area Office/Agency/ 
Tribe/and ipedfic number assigned to 
that estate. 

Dpcedent Name: The name of the 
deo^ated Indian whose Departmental 
records contain evidence that an 
unauthorized payment wos made from 
his/her trust estate as reimbursement 
for old SM assistance. 

[h^:e<wni ID: The decedent's 
identification number. This number 
usually coincides with the decedent's 
illotment number, tribal enrollment 
number, or, in their absence, a number 
assigned by the Bureau of Indian 
Aifairs. . 

% Allowed: The amount of money, 
dted in the decedent's probate order, 
tihich was allowed as a claim to be paid 
from the decedent's trust estate as 


reimbursement to the State, or political 
subdivision thereof, for old age 
assistance. This figure appears in the list 
as an indication that the Departmental 
records contain evidence that some 
money was actually paid from the 
decedent's trust estate as 
reimbursement for old age assistance. 

$ Paid: The amount of money actually 
paiid (the amount of the unauthorized 
disbursement) from the decedent's trust 
estate as reimbursement to the State, or 
political subdivision thereof, for old age 
assistance. This figure is supported by 
evidence appearing in Departmental 
records. Where the Departmental 
records contain evidence that money 
was paid from the decedent's trust 
estate as reimbursement for old age 
assistance, but the exact amount is not 
known, the word UNKNOWN appears 
in this column; furtlier research is 
needed to ascertain such amount. Those 
amounts ascertained after this list is 


published will appear on the 
supplementary list of estates to be 
published in the Federal Register 90 
days after the expiration of the 
aforementioned 180-day period 
If. after locating an estate on the list, 
you desire further information, call or 
write the Area Office under which the 
estate is listed. The names, addresses, 
and telephone numbers for all Area 
Offices are contained in the SOR 
FURTHER INFORMATION COMTACT Section 
of this document Be sure to include the 
complete issue number in any 
correspondence with the Bureau of 
Indian Affairs Area or Agency Office. It 
is important to remember that additional 
qualified estates must be submitted in 
tvriting, together with evidence of the 
unauthorized disbursement, to the 
appropriate Area Office within 180 days 
of the publication of tlus document 
SOJJNQ coot 4310-02-4I 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 

42 CFR ParU 400,405, 412,431,433, 
456,460,462, and 466 

(HSO-10S-F) 

Medicare and Medicaid Programs; 
Utitlzation and Quality Control Peer 
Review Organization (PRO): 

Assumption of Medicare Review 
Functions and Coordination With 
Medicaid 

agency: Health Care Financing 
Administration (HCFA), HHS, 
action: Final rule. 

tUMMARY: This rule describes the 
leview functions to be performed by a 
utilization and quality control peer 
review organization (PRO). It outlines 
ihe relationships that will be established 
among PROs. Medicare fiscal 
Intermidiaries and carriers, providers, 
practitioners, and beneficiaries when a 
PRO assumes its review responsibilities. 
It also describes the relationship that 
should exist between PROs and State 
Medicaid agencies that contract with 
PROs to perform review. 

This rule Implements portions of the 
following statutes: 

• Peer Review Improvement Act of 
1982 (Title 1, Subtitle C of the Tax Equity 
and Fiscal Responsibility Act of 1962, 
Pub. L 97-248) 

• Social Se^rity Amendments of 1983 
(Pub. L 96-21) 

• Deficit Reduction Act of 1684 (Pub. 

L 98-369). 

EFFECTIVE DATE: These regulations are 
effective May 17,1985 except for the 
following: 

(1) Section 466.78(a) that specifics that 
each hospital have a written contract 
with a PRO is effective |une 17,1965. 

(2) Sections 412.44. 431.630, 456.654, 
466.70, 466.72. 466.74, 466.78, 466.80 and 
466.94 contain information collection 
requirements with which the public is 
not required to comply until the 
Executive Office of Management and 
Budget (EOMB) approves these 
requirements, section VI of the 
preamble for a discussion of information 
collection. 

FOR FURTHER INFORMATION CONTACT: 
Mary Kay Terry. (301) 594-7910. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Peer Review Improvement Act of 
1982 (Title L Subtitle C of the Tax Equity 
and Fiscal Responsibility Act of 1962 
(TEFRA). Pub. L 97-248) amended Part 


B of Title XI of the Social Security Act 
(Act) by establishing the Utilization and 
Quality Control Peer Review 
Organization (PRO) program. This 
program, when fully implemented, will 
replace the existing Professional 
Standards Review Organization (PSRO) 
program. The responsibilities that PROs 
are assuming are similar to those now 
exercised by PSROs. PROs will review 
health care services fxmded under Title 
XVIII of the Act (Medicare) to determine 
whether those services are reasonable, 
medically necessary, furnished in the 
appropriate setting, and are of a quality 
which meets professionally recognized 
standards. Congress created the PRO 
program in order to redirecL simplify 
and enhance the cost-effectivensess and 
efTiciency of the peer review of services 
reimbursed by Medicare. 

The Social Security Amendments of 

1983 established a prospective payment 
system for Medicare and amended 
section ld66(a)(l)(F) of the Ad to 
specify that hospitals seeking 
Teimbursement under the prospective 
payment system must enter into 
agreements with PROs by specified 
dates to review the following: 

• The validity of diagnostic and 
procedural Information supplied by the 
provider. 

• The completeness, adequacy, and 
of care provided, 
e appropriateness of admissions 

and discharges. 

• The appropriateness of care 
provided or proposed to be provided for 
which payment is sought on an **outlier** 
basis under the prospective payment 
system. 

In addition, the amendments added 
section 1886(f)(2) of the Act to specify 
that the Secretary may deny payment or 
require the hospital to take corrective 
action if a PRO provides the 5>ccrctary 
with documentation that a hospital has 
circumvented the prospective payment 
system through unnecessary admissions 
or other practices. 

The Deficit Reduction Act of 1984 
(DRA) revised the provisions of the 
Social Security Amendments to require 
that all hospitals, not just those 
receiving payment under the prospective 
payment system, must maintain an 
agreement with a PRO. Effective 
November 15.1984, all hospitals must 
have an agreement with a PRO as a 
condition of payment under Medicare. 

The DRA amendments permit the 
Secretary to enter into contracts with 
entilies or affiliated entities (other than 
selMnsured employers) that directly or 
indirectly make payments to a provider 
or practitioner on or after November IS, 

1984 if there is no other available entity. 
Section 1153(h)(2)(A) of the Act, as 


amended, clarifies that the Secretary 
can contract with this type of entity if 
the entity does not have more than one 
member of the governing board being 
affiliated through management, 
ownership or common control with a 
health maintenance organization or 
competitive medical plan which is an 
*^eligible organization" as defined in 
section lB76(b) of the Act 

In addition. Congress modified the 
restriction in section 1153(b)(3) of the 
Act The Secretary may now oontrect 
with an organization that hat no more 
than 20 percent of the members of its 
governing board affiliated with health 
care facilities or associations of 
facilities through management 
ownership or common control. 

In June of 1984, H(3FA began 
awaiting contracts to PROs. On July 17, 
1984, we published a proposed rule 
(NPRM) which describes the PROs* * 
review responsibilities and the PROs* 
relationships with other PROs, fiscal 
intermediaries, carriers, providers, 
beneficiaries, and State Medicaid 
agencies (49 FR 29026). Seventy-eight 
items of corresponsence were received 
from the public. The provisions of the 
proposed rule, the comments we 
received and the changes that we made 
In response to those comments, as well 
as additional changes, are discussed 
below. 

IL Provisions of the Proposed 
Regulations 

A. PRO Implomentation and Functions 
Under Medicare 

The NPRM specified that HCFA 
would award contracts to PROs and 
further specified the procedures for 
notifying facilities to be reviewed by the' 
PRO. State survey agencies. Medicare | 
fiscal intermediaries and carriers, and 
the public about the PRO contract and 
the schedule for the implementation of 
review. The NPRM proposed gene^ , 
requirements for a PRO’S assumphoo » 
review. 

The NPRM included the specific dsW 
by which health care facilities would ^ 
required to enter into an agreement with 
a raO. As discussed in section I. 
these requirements have been revised 
by DRA. I 

The proposed regulations would baN 
required PROs to negotiate memoran^ 
of understanding with Medicare fiscal 
intermediaries and carriers that 
delineate the responsibilities of each 
party and provide for the exchange of 
data, notification of review , 

determinations, and any other pertintf 
procedures. The NPRM proposed 
any of the duties and functions of a 1^ 
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for which a PRO has not aasumed 
refiponsibiHty under ila contract with 
HCFA must be performed in ihe manner 
ind to the extent otherwise provided for 
oflder the Act 

The proposal specified that a PRO 
determination un^r 42 CFR Part 466 
would be an initial determination that is 
Baal and binding unless it ia 
reconsidered or revised in accordance 
with appeal procedures in 42 CFR Part 
473. Subpart B. Pma! regulations for Part 
473 are included elsewhere in this issue 
of the Federal Register. 

The proposal described the 
correlation of the Title XJ and Title 
XVllI functiona of the PRO. A PRO'S 


miew detenrination mth regard to 
reasonableness, medical necessity, and 
ippropHatenesa of placement at an 
scute level of care would replace the 
itilization review activities required of 
health care institutions under sections 
M61(c)(8), 1061(j)(8) and (JHT2). TWl(k) 
and 1085 of the Act However, a PRO’S 
review determination would not 
luperseda HCPA’a authority to enforce 
the oiveraM provisions of the statute. 
For exampaif although a service may 
have been medically necesaary. it might 
h« a service that is not covered under 
Medicare. 


In order for a PRO to carry out its 
taview functions, we proposed that a 
PRO be authorized to examine the 
operations and records of facilities that 
^ pertinanl to services provided to 
Medicare beneficiaries. A PRO ivould be 


ponnitted to examine the records of non- 
Medicare patients only if authorized to 
w 80 by the facility or practitioner or by 
MCPA under sections 1815 and 1833 of 
toe Act 

We proposed that PRO review would 
^cr from the current PSRO review 
tntb regard to requirements for the 
snnotation of claims. PSROa were 
paired to annotate all Medicare daima 
from health care facilities under their 
to indicate whether the claims 


approved for payment or deniecL 
®^U8e that procedure has been 
•J^iniairallvely cumbersome and 
nrffective. we proposed that PROs 
t®owd not annotate every doim, but 
py those made for additional payment 
^ An ’’outlier” case, those cases subiect 
Ijpteadmlisloo review and those other 
«Aims that ore denied. 

The proposed regulations described 
® procedures a PRO must follow in 
an initial denial determination, 
a PRO issues an initial denial 
•jmination, the proposed regulations 
have required that the PRO afford 
P^vider and the patient's attending 
F^weian (or other attending health care 
f^^tionsrj the opportunity to discuia 
'fr the PRO physician advisor any 


proposed denial determination and the 
bases for that determination. The 
proposal also described the content of 
the notice and the procedures for 
notifying the patient or the patienrs 
representative, the attending physician, 
the Medicare fiscal intermediary or 
carrier, and the facility. 

The proposed rule specified that the 
PRO review period is generally within 
one year of the date that the claim 
containing the item or service was 
submitted to the Medicare fiscal 
intermediary or carrier. A PRO 
determination could be reopened and 
revised by the PRO within four years of 
the date that the claim was submitted to 
the Medicare fiscal intermediary or 
carrier if additional information is 
received on the patient's condition or if 
an error had been made, llie proposed 
rule stated that a PRO detenninatioo 
could be reopened or revised at any 
time if it was obtained through fraud or 
a similar abusive practice. 

The NPRM proposed qualifications for 
the PRO reviewers. Generally, the 
services ordered or furnished by a 
doctor of medicine, osteopathy or 
dentistry may be denied only by another 
doctor of me^cine, osteopathy or 
dentis^, respectively, who active 
admitting privileges at one or more 
ho^itals in the PRO area. 

The NPRM specified that a PRO 
would be required to negotiate with 
HCPA concerning the use of national or 
regional norms for conducting review to 
achieve the objectives set forth in the 
PRO contract A PRO wouki also be 
required to establish written criteria and 
standards to be used in the conduct of 
review. 

The NPRM proposed that a PRO. in 
order to achieve economical and 
efficient review, would be required to 
coordinate activities (including the 
exchange of information) among 
Medicare fiscal intermediaries and 
carriers, other PROs, and other public or 
private review organizations as 
oppropnate. 

B. PRO RcloUonahips With hiedicaid 

The NPRM specified that, as with 
PSRO requirements, when a State 
contracts with a PRO for medical or 
utilization review, the State must submit 
a plan amendment to the Regional 
Office for approval. The proposed rule 
specified that the State plan would 
assure that the contract with the PRO 
satisfied certain requirements. Again, as 
with current PSRO policy, a State that 
contracu with a PRO will be eligible for 
Federal financial participation (FFP) at 
75 percent for fun^ expended for t^ 
performance of medical and utilization 
review under the contract If a State 


fails to make a satisfactory showing that 
it has an effective utilization control 
program (42 CFR 456.850), the reduction 
in FFP would not apply to facilities 
where either PSRO or PRO review is 
being conducted under an approved 
contract 

Under the proposed regulations, if a 
State contra^ nvith a PRO, the medicaf 
and utilization requirements would be 
deemed to be met However, the 
physician certification requirements and 
plan of care requirements would not be 
deemed met through an approved PRO 
contract. The proposed regulations 
added the requirement that the State 
agency, in its quarterly report that 
indicates that the State meets utilization 
requirements, must include facilities in 
which a PRO is performing review. As 
specified in the NPRM. the State 
agency's report for a quarter would have 
to include the dates a PRO was 
responsible for review in a facility for 
which a showing that the State met 
utilization requirements for recipients 
would otherwise have had to been 
made. More specific details of the 
proposal can be found in the document 
published on July 17. 

UL Discussion of Comments 

Nolo: We have made references withiu this 
preamble and regulations text to protspectWe 
payment regulations (previously 9$ 405.470 
through 405.477] that were redesignated 
under a new Part 412 on March 28.1805 (50 
FR 12740). References to these sectionB in the 
preamble of this document give both old and 
new citations for the benefit of the reader. 

The majority of the comments we 
received on the proposed rule were from 
PSROs, hospitals, hospital associations, 
business groups and national medical 
organizations. The comments and our 
responses are set forth below and are 
grouped by subject area: 

A. Statutory Provis/onM (§4€6.70) 

Comment One conunenter noted that 
the propo.4ed § 488.7Q(c) that would 
allow PROs to make payment 
determinations based on the 
completeness, adequacy and quality of 
care it not consistent with the PRO 
statute that only allows PROs to review 
services, not deny payment based on 
these issues. Another comroepter 
believed the regulations should not 
require the PRO to perform any duties in 
addition to those imposed by the statute. 

Response: We agree with the first 
comment and have revised $ 486.70(c). 
now redesignated as paragraph (d), to 
remove the reference to a PRO making a 
payment determination based on the 
completeness, adequacy and quality of 
care. We have deleted the reference to a 
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PRO making payment determinations 
based on quality contained in the 
detmition of **Review responsibility*' 

(§ 466.1). We have also removed the 
reference to a PRO making a payment 
determination based on changes 
resulting from DRG validations. As 
revised, the section provides that PROs 
will make payment determinations 
based on the reasonableness and 
medical necessity of services and the 
appropriateness of the acute care 
setting. Regording the second comment, 
the Secretary has the authority, under 
section llS4(a)(8] of the Act, to issue 
regulations to implement the PRO 
program. We believe that all of the PRO 
activities required by these regulations 
are required by statute (sections 1154. 
1866(a)(1)(F). 1886(f)(2) of the Act) and 
are necessary for an effective peer 
review program. 

D. Notification of Designation and 
Implementation of Review (§ 466 72) 

Comment: One commentcr suggested 
that the PRO'S notification that it is 
assuming review should include a list of 
the facilities to be under review. 

Another commenter believed that 
facilities should get a detailed 
explanation of the review process 
within 10 days of the signing of the PRO 
contract. 

Response: Section 466.72(b)(2) of the 
proposed reflations specifies that the 
PRO will publish a notice in at least one 
local newspaper listing each facility to 
be under review, f ICFA has also 
published newspaper notices 
announcing the award of individual PRO 
contracts. However. PROs are still 
required to issue a more detailed 
newspaper notice listing each facility 
under review and stating when and 
where their review plan is available for 
public inspection. Regarding the second 
comment, the regulations at 
i 466.72(b)(l] require that the hospital 
receive written notification of the date 
and manner by which the PRO will 
implement review. In addition, 
regulations at i 466.76 require a PRO to 
discuss the PRO'S review process with 
the hospital. Also, the PRO'S review 
plan is available at the PRO office for 
public inspection (S 466.72(b)(2)). 
Therefore, we believe that the 
regulations contain adequate provisions 
to assure that hospitals are fully aware 
of the PRO'S review procedures. 

C General Requirements for PROs 
(§466,74) 

Comment Fifteen commenters 
disagreed with the proposed regulations 
that specify that a PRO must not 
subcontract with a facility to conduct 
review activities that would affect 


payment. The commenters stated that 
this prohibition is unfair, inefficient 
ineffective and costly and recommended 
deleting this section and replacing it 
with criteria for delegation. A national 
medical organization believed the PRO 
should bo allowed to subcontract with 
members of the medical staff who are 
not employees of the hospital and who 
do not have an ownership interest in the 
hospital. 

Response: Although the PRO statute 
does not specifically prohibit PROs from 
subcontracting review responsibilities to 
facilities, we believe that subcontracting 
review responsibilities to hospitals 
would compromise the intent of 
Congress that there be no Hnancial 
conflict of interest. Since 1981. Social 
Security Act legislation has reflected a 
clear departure from delegated hospital 
review. The Omnibus Reconciliation Act 
of 1981 removed the requirement that 
PSRO review be delegated and allowed 
PSROs discretion about whether or not 
to delegate review. TEFRA continued 
and strengthened this trend away from 
hospital delegation by limiting PRO 
subcontracting of review to those 
instances where the PRO finds that the 
provider %vill effectively and efficiently 
review itself. The Social Security 
Amendments of 1983 created the 
prospective payment system, where 
payment is based on a single review 
decision that affects payment for an 
entire hospital stay rather than multiple 
decisions that affect smaller units of 
payment over the course of a hospital 
stay. This, together with the 
Congressional concern expressed in the 
TEFRA legislation that there be no 
financial conflict of interest In PRO 
review, leads us to conclude that 
subcontracting any review that affects 
Medicare payment under the 
prospective payment system not be 
allowed. We also believe this 
prohibition should apply to non-PPS 
hospitals. The majority of PRO review is 
conducted retrospectively, after the 
patient has left the hospital. If a hospital 
were given the responsibility to conduct 
PRO review, it would therefore be asked 
to review and deny care, the cost of 
which it has already incurred. We 
consider this an extreme conflict of 
interest. Therefore, we are retaining the 
prohibition against subcontracting any 
review except quality review in this 
final rule. 

Comment Two commenters 
expressed concern about the 
requirement that the PRO make it 
contract primary to all other activities 
and believed this may interfere with 
PRO contracts for private review. 


Response: Section 1154(b)(ll) of the 
Act encourages PROs to engage in 
private review activities, but only to the 
extent feasible and appropriate. The 
intent of this provision of the regulations 
is that Medicare review not be 
compromised by any other PRO contract 
activities. 

Comment One commenter questioned 
whether PROs will compile statistics to 
determine a provider's favorable 
presumption status under section 1879 of 
the Act and whether the PRO will be 
required to notify the provider of its 
waiver status. 

Response: We have included in 
S 466.74(e) provisions for circumstances 
when PROs are required to compile 
statistics to determine a provider's 
favorable presumption status using the 
criteria contained in { 405332(b) and 
notify the provider of its status. 
Instructions concerning these 
compilations will be included in 
administrative guidelines. 

Comment One commenter believed 
the regulations should reflect the PROs 
responsibility for confirming the 
accuracy of a hospital patient's 
discharge destination. 

Response: We believe that the specific 
obligations of an individual PRO should 
be contained in that PRO'S individual 
contract with HCFA rather than in 
regulations. Therefore, we are not 
revising the final rule as a result of this 
comment. 

D. Cooperation with Health Care 
Facilities (§ 466.76) 

Comment Three commenters believed 
the 30 day timeframe for implementing 
review makes it very difficult for PROs 
to fully discuss their review plans with 
facilities. Another commenter requested 
that the regulations specify how a PRO 
must cooperate with facilities. 

Response: We believe it is essential 
that a PRO begin its review activities as 
soon as possible after its contract is 
signed. In fact, we encouraged 
organizations that submitted proposals 
for PRO contracts to provide evidence 
that they had initiated discussions with 
facilities or associations of facilities in 
their area. Thus, we believe the 30 day 
timeframe is adequate for the discussion 
of review plans with facilities. 
Regarding the second comment, the 
individual agreements between PROs 
and facilities will detail the relationshi? 
between the two organizations. 

£1 Responsibiitics of Health Care 
Facilities (§466,78) 

Comment A hospital representative 
questioned whether the hospital's 
Medicare payment would be in jeopa^y 
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if the ho8{>iUd did not have a contract 
with a PRO by October t« 1984. The 
rvprosenUtiye noted that there is no 
dMignaled PRO for the area. 

ResponaK As described in the 
pfreamble* the DRA amendments revised 
the date by which a hospital must have 
an agreement with a PRO. That date is 
now November 15.1984. We note that 
there are now PROs in each geographic 
tree. 


Conimeata: Twenty-four commenters 
objected to the requirement in the 
proposed regulatione (146a.78(b)(2)) 
that hospitals photocopy and deliver 
pertinent information (o the PRO 
because it would increase hospitals* 
operating costs. The commenters further 
stated that the PRO should be required 
to conduct onsite reviews at the hospital 
whenever possible. The commenters 
ibo suggested that the regulations 
impose some limitations on the volume 
of material a PRO can request from a 
hospital and that they ensure the 
confidentlelRy of the records. Another 
commentsr requested that the 
regulations specify that the PRO can 


foquest pre-admission records of tests in 
addition to the post-admission record. 

Rer^ponam We behave it Is important 
that PROs have adequate access to 
medical records to enable them to carry 
out required activities. This Includes the 
tjtftt to request and receive copies as 
^ deem necessary, including 
preadmlsslo® lest records. In some 
Ciws, this will mean that the PRO will 
tmjuest hospitals to photocopy specific 
medical records and mail them to the 
PRO. 

The prospective pwyment rates are 
imputed according to the provisions of 
^ law and are also based on the best 
•viiiable data at the time of 

cooiputatioiL 

Adminialretive costs are included in 
Ihs Federal and hospital specific 
Wions of prospective payments by 
of ih^ being Incurr^ and 
t’^rtad by hospitals tor the years that 
Wiescnl the daU bases tor the 
P*^pectlve payment system. 

rrtor to the use of PROs, review of 
I ^tient hospital services was carried 
mther at the hospital or offsite. 

^^8 review sometimes required that 
?®j|08piial mail patient records to 

^^*oaI intennediaries. These 
17 . were subsumed in the hoapitaPs 
coats which in turn were 
in Medicare cost 

|2;^^ur8cmant CoaU related to such 
^ies w accounted for, in acme 
jmire, in the prospective payment 

^^«lso believe that the fiscal 

^ of PRO review will compensate 
iucb increased costs* For 


example, in many cases, PRO'S 
preadmission review activtties will 
protect hoapHals from retrospective 
denials. Thus, there will be trade-offs 
betweem a hospitars coat of providing 
medical records to a PRO and the PRO'S 
performance of review, that, in many 
cases, may assist hospitals in avoidiiig 
unnecessary expenditures. 

We agree that the confidentiality of 
copied records is important and we pUn 
to publish fmai regulations concerning 
PRO'S protection of photocopied records 
as separate regulations. 

Comment One commenter questioned 
why the proposed rule did not contain 
provisions to satisfy the requ ir e m ents 
under Section 1815(b) and 1861(wM2) of 
the Act that specify tkaX a bospitaX as a 
condition of payment under Medicare, is 
obligated to pay a PRO an amount 
reasonably incurred by the PRO in 
conductifig review acHvilies at that 
hospitaL 

Reaponae: Section 1153(c)(8) of the 
Act provides that reunburseinent of 
PROs will be made in accordance with 
the terms of their contract with the 
Secretary. HCPA's policy in negotiating 
the terms of ^ PRO cootracU has been 
that PROs %vill receive reimbursenieat 
directly from HCPA. This policy, whl^ 
is in accordance with section llS3(cK8) 
of the Act eliminates the need for 
regulations that would specify that 
HCFA pay a hospital which in turn 
would pay a PRO for the conduct of 
re\iew. 

Comment Many Commenters 
believed that hospitals should not be 
held finandaily liable for cases subject 
to preadmission review. The 
commenters believe that the PRO should 
be required to perform review in a 
timely manner and the beneficiary 
should be financially hable if the 
hospital notifies the beneficiary that 
services would not be covered. The 
commenters believed that the policy in 
the regulations is contrary to the 
limitation of liability provisions in 
section 1879 of the Act Another 
comii^ter requested that we explain 
the difference between preadmisaion 
review and preadmission certillcation. 

Response: We agree vdth the 
commenters that HCFA should not 
assign financial liability to providm in 
preadmisaion review cases in which 
both the patient and provider have 
knowied^ that the proposed udmissioo 
is medically unnecessary, unreasonable 
or inappropriate. Therefore, wc have 
deleted this provision from } 4att78(bX0) 
of the final ride. In accordance with 
seetkm 1879(c) of the Act, if both the 
provider and beneficiary have 
knowledge that the proposed admission 
will not be covered by Medicare. HCFA 


will not pay the bill and settlement will 
be between the hospital and the 
beneficiary. We are retaining the 
requirement that a facility agree to 
accept financial Kabilrty If (t) the facility 
has been notified by the PRO of the 
admission categories that are sub{ect to 
preadmission review and certification; 
(2) the required PRO review has not 
been performed: (3) the facility admits 
the patient; and (4) subsequent PRO 
review finds the admission to be 
medically unnecessary, unreasonable or 
inappropriate. Ho%vever, we arc revising 
§ 4a6.78(b)(6) to state that a hospital is 
not automatically liable if, in 
accordance with its agreement with the 
PRO. it makes a timely request for 
preadmission review and the PRO does 
not review the case. The agreements 
between the hospital and the PRO.wiU 
contain specific details regarding the 
PRO preadmission review process 
including the timing of the request for 
PRO review and the PRO's response. 

Regarding the request for clarification 
on ^e difference bet%veen preadmission 
review and preadmission certification, 
preadmission review is the process tor 
determining, for payment purposes, the 
reasonableness, medical necessity and 
appropriateness of placement at an 
acute level of care. Preadmission 
certification is a favorable 
determination, transmitted to the 
hospital and the fiscal intermediary^ 
approving of the patient's admission for 
payment purposes. We have included 
definitions of these two terms In S 466.1 
of this final rule. 

Comment One State government 
suggested that the beneficiary should be 
informed of the reconsidaration and 
appeals process at the time of 
admission. However, other commenters 
believed that we should eliminate the 
requirement that the beneficiary be 
informed by the hospital at the time of 
admission about PRO review because It 
would harm the patient and because the 
commenters believe it is the 
responsibility of the Government to 
inform the benefidary. 

Response: We believe it Is important 
that Medicare beneficiaries be Informed 
about the PRO review process at 
admission and the i 466.78 of these 
regulations adequately ensures that 
beneficiaries are aware of that process. 
We believe that the hospital can most 
effectively and efficiently provide this 
information to the beneficiary at the 
time of admission. Also, additional 
detailed information concerning PRO 
reconsiderations will be made available 
to beneficiaries by the PRO whenever a 
PRO denial determination is issued. 









15316 Federal Register / Vol. 50, No. 74 / Wednesday, April 17. 1985 / Rules and Regulations 


Comment: One commenter believed 
the regulations should specify that the 
hospital will provide space to the PRO 
for its reriew functions in accordance 
with other demands on the hospital for 
space. 

Response: In their agreement, the PRO 
and the facility should work out an 
arrangement that provides the PRO with 
adequate space to perform its review 
functions while not placing a hardship 
on the facility. 

F, Coordination with Medicare Fiscal 
Intermediaries and Carriers (§ 406.80) 

Comment: Two commenters 
questioned whether the agreement 
between (he PRO and the Medicare 
fiscal intermediaries or carriers has to 
be approved by HCFA before review 
can begin because this could delay 
implementation of review. The 
commenters believed that we should 
establish timeframes for submission of 
the agreements to HCFA and for 
approval by HCFA. 

Response: "the regulations require that 
the agreements must be approved by 
HCFA before the PRO begins to make 
, review determinations. Because PRO 
' contracts will be signed at different 
times, each PRO contract will contain a 
timeframe that is adequate for the PRO 
and the fiscal intermediary or carrier to 
reach an agreement. Therefore, we are 
retaining this provision in { 468.80(c) of 
the final regulations. We do not believe 
that more rigid timeframes would 
necessarily facilitate the negotiation 
process. Also, every organization that 
submitted a proposal for a PRO contract 
was asked to provide a draft agreement 
and to verify that it had initiated 
discussions with the appropriate fiscal 
intermediary. It is our intention that all 
PRO contracts be awarded in sufficient 
time for agreements to be signed by the 
November 15th deadline. 

G. Continuation of Functions (§ 466.82) 

Comment: One commenter asked who 
is responsible for certain review 
activities once a PRO contract is 
effective. Specincally, the commenter 
asked who is responsible for review 
activities not initiated or not completed 
by the fiscal intermediary or former 
PSRO for Medicare hospital admissions 
occurring before the effective date of the 
PRO contract. Another commenter 
believed that S 466.82 dealing with the 
continuation of functions is unnecessary 
because, as of November 15, all 
hospitals will have review contracts 
with PROs. 

Response: The pro is responsible for 
all review activities specified in its 
contract with HCFA In most cases, 
these contracts include the completion 


of any PSRO activity. We believe that 
S 466.82 is still necessary because fiscal 
intermediaries must, in the unlikely 
event that a PRO contract terminates 
before a new contract is signed, be 
responsible for these review functions. 
The fiscal interemediary will dso be 
responsible for any review function that 
the PRO has not yet assumed, but which 
it may assume at some future time. 

Comment' Two commenters believed 
that the fiscal intermediaries should not 
be making determinations on medical 
necessity, reasonableness, or level of 
care. Another commenter believed that 
the PRO should use norms of care, not 
HCFA coverage policy, in making 
review determinations. One commenter 
believed the regulations appear to state 
that PRO review determinations are 
final and binding, but believed that all 
cases should be subject to appeal. 

Response: In responses for the first 
comment, the regulations at { 466.85 
provide that, if a PRO has assumed 
review responsibility, the PRO. in fact 
is responsible for making determinations 
based on medical necessity, 
reasonableness and level of care. 
However, the fiscal intermediary will 
continue to make coverage 
determinations on other bases, including 
whether the service is a statutorily 
e.xcluded service. It is bound, for 
payment purposes, by a PRO 
determination with respect to a medical 
necessity issue. Regarding the last 
comment PRO initial denial 
determinations are final and binding, 
subject to appeal under 42 CFR Part 473. 
Final regulations for Part 473 are 
published elsewhere in this issue of the 
Federal Register. 

Comment: One commenter believed 
that the regulations should state that the 
PRO'S determination about whether 
outpatient or other inpatient care is 
appropriate must be consistent with 
medical care in the community and must 
take into consideration the availability 
and accessibility of care to the patient. 

Response: Although we basically 
agree with the commenters. we do not 
believe the regulations should address 
these specific issues. In developing their 
review criteria, PROs must take into 
consideration the appropriate medical 
care in the community. 

Comment' Two commenters objected 
to the need for hospitals to reinstate 
physician certification. The commenters 
believed that this will be an 
administrative burden on hospitals. 

Response: The PRO statute does not 
contain the provision included in the 
PSRO statute at 1156(d)(1)(B) of the Act 
that permitted the use of KRO review 
to meet the physician certification 
requirements of the Act. Therefore, to be 


consistent with the PRO statute, we are 
retaining this provision for the final rule. 

H. PRO Access to Non-Medicare Patient 
Records (§466.88) 

Comment' Thirty-five commenters 
argued that the proposed regulations 
regarding a PRO'S access to the medical 
records of non-Medicare patients , 
(9 466 88(b)) are contrary to the 
provisions of the statute. Section 
1866(a)(1)(E) of the Act requires a 
hospital to release these records to a 
PRO for its conduct of review under a 
contract with a private or public agency. 
As written, the proposed regulations 
would allow a hospital to deny the PRO 
access to the medical records of non* 
Medicare patients. One commenter also 
questioned whether the working aged 
are considered Medicare patients when 
Medicare is not the primary payor. 

Response: We agree with the 
commenters and are revising 9 466.B8(b) 
to provide that a PRO may obtain non- 
M^icare patient records relating to 
review performed under a non-Medicare 
PRO contract, if authorized by the 
patient under State law. This includes 
records of the working aged and 
beneficiaries who are dually entitled 
under Titles XVllI and XIX. However, 
when these beneficiaries are receiving 
Medicare services, all Medicare review 
rules apply. A PRO may also obtain 
non-Medicare patient records in 
accordance with its quality review 
responsibilities under the Act only if 
authorized by the institution or 
practitioner. 

Quality review is an integral and 
essential element of the PRO statute. 
Section ll&4(a)(l)(B) of the Act specifies 
that any PRO must (in accordance urith 
its contract with the Secretary) perform 
review to determine whether the quality 
of care provided to Medicare 
beneficiaries meets professionally 
recognized standards of health care. 
This PRO requirement represents the 
continuation of a peer review function 
mandated by the Medicare statute over 
the past ten years. In section llS4|aH0)» 
the Congress provides the same process 
for PROs as it had for earlier Medicare 
peer review for prescribing the way in 
which quality review would be 
performed by PROs, namely, regulation* 
of the Secretary. Furthermore, the 
provisions of section 1154(a)(7)(D) and 
(a)(9) direct PROs. In a way similar to 
earlier peer review organizations, to 
inspect facilities and collect information 
necessary to carry out PRO review 
functions, including quality review. 
Section 1886(a)(1)(E) imposes a similar 
obligation on Medicare providers to 
release patient care data to PROs for 
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review purposes including the conduct 
of Medicare quality review. Taken 
together, these provisions give statutory 
authority to PROs to conduct quality 
review in the same manner as 
conducted by previous Medicare peer 
review organizations. 


The quality review process consists of 
tcreeniitg patient care information to 
identify and verify quality problems in 
addition to conducting quality review 
itudies. A quality review study is an 
assessment conducted by or for a PRO 
of a patient care problem for the 
purpose or improving the patient care of 
some or all providers or practitioners in 
the PRO area through peer analysis, 
mterventioin, and resolution of the 
problem and follow-up. 

While the problem studied must affect 
Medicare patients, it usually affects 
other patients as well, especially in the 
context of acute inpatient care. This is 
because quality problems relate to the 
way in which care is delivered (i.e., the 
behavior of a provider or practitioner). 

In some of these cases, a problem can be 
•dequately addressed for Medicare 
patients only by addressing the problem 
for til patients in an acute care setting. 

This means that in some quality 
review studies a PRO must review both 
Medicare and non-Medicare patient 
records in order to resolve the problem 
for Medicare patients. For example, a 
Medicare quality review study may seek 
to analyze and resolve a problem in the 
^ of prophylatic antibotics In certain 
opw'ations which, wheniiot used, 
tocrease the rate of infections post- 
opcratively. However, for individual 
^viders or speciftc practitioners, the 
frequency of certain operations for 
l^icare patients may be too low to 
reliable conclusions about the 
Ptoper use of these antibiotics by that 
practitioner or in that provider on a 
^ly basis (i.e„ it may take a year of 
wts collection for Medicare patients 
^y)* In contrast the frequency for 
wese operations performed on all 
parents nmy be adequate to permit 
^ly and reliable assessment of the 
P^blem (i.e., within one to three 
®®nth8) and permit more rapid problem 
'Elution for Medicare patients. 

Also, physican and hospi tat wide 
*^ias encourage general resolution of 
problems through the alteration of area 
po^^erns. This benefits both 
^uicare and non-Medlcare patients 
assures more substantive and 
lasting improvement in a problem 
could have been achieved by 
“housing only on Medicare patients. 


/. Examination of the Operation and 
Records of Facilities (§ 466.86) 

Comment: Several commenters 
believed that PROs should only examine 
hospital information ond charges for 
outlier cases and those other items 
required by law. Other commenters fell 
the language in S 466.68 is vague and 
requires PROs to duplicate fiscal 
inlermediary efforts. Other commenters 
requested that we specify what aspects 
of a hospitafs operation a PRO can 
examine and that PROs should be 
required to submit results of inspections 
in writing to the facility. Another 
commenter noted that the proposed 
regulations that allow a PRO to examine 
a hospital's operation in order to 
determine a hospital's capability to 
perform review should refer specifically 
to quality review, as this is the only 
review that may be delegated to a 
hospital. Another commenter questioned 
whether the facility may have access to 
PRO records. 

Response: We believe that the 
regulations are consistent with the 
statute, which ^ves PROs the authority 
to inspect facilities and records of health 
care facilities and providers for the 
purpose of carrying out their 
responsibilities as speciRed in the Act. 
PROs may require hospital charge 
information for many types of review, 
such as ancillary services or quality 
review of inappropriate utilization. We 
have, however, deleted the reference to 
cost information from § 466.88(a) 
because we do not anticipate a need by 
PROs for this information in carrying out 
their statutory and contractual 
responsibilities. PRO review does not 
duplicate fiscal intermediary review 
because the functions of ea^ are 
coordinated as described in { 466.88 of 
these reflations. For example, only 
PROs will make determinations based 
on medical necessity, reasonableness 
and appropriateness of inpatient care. 
Only fiscal intermediaries will make 
coverage determinations on services 
excluded by statute. The results of PRO 
review will be made known to hospitals 
in accordance wi th pr ovisions that will 
be included in 42 CFR Part 476. We 
agree with the comment that the 
reference to the capability of the facility 
to perform review should refer 
specifically to quality review, and we 
have revised 5 4e6.88(a)(3) accordingly. 

/. Lack of Cooperation by a Health Care 
Facility or Practitioner (§ 466,90) 

Comment Some commenters 
questioned whether, if a PRO denies a 
claim because the hospital did not 
submit requested information, the 
hospital can then submit the information 


and request a reconsideration. Two 
commenters believed that the proposed 
regulations at S 466.90 are vague and 
requested definitions and clarifications. 

Response: If a PRO denies a claim 
because a hospital did not submit 
requested information, the hospital may 
request a reopening of the case after 
submitting the requested information In 
accordance with regulations in 42 CFR 
Part 473, Final regulations for Part 473 
are also published in this issue of the 
Federal Register. We are not making any 
significant changes to S 466.90 because 
we believe that the terms used in the 
section have been defined or explained 
elswhere in the text of the regulations. 

K. Opportunity to Discuss Proposed 
Initio) Denial Determination (§ 466.93) 

Comment Seven commenters 
recommended that we revise the 
proposed requirement that a PRO afford 
an opportunity for the provider and 
physician (or other attending health care 
practitioner) to discuss a proposed 
initial denial determination with the 
PRO physician advisor. The commenters 
believed that this requirement should 
not apply when a retrospective review is 
performed by the PRO after the patient 
is discharged from the hospital because 
it would result in an increased 
administrative burden to the PRO and 
would be impossible to implement. One 
commenter also suggested that if 
retrospective review is performed, an 
exit interview should be furnished to the 
hospital upon request. Another 
commenter questioned whether there is 
a need for both the provider and 
practitioner to discuss the proposed 
denial. 

Response: Section 11S4(a}(3) of the 
Act requires the PRO to afford an 
opportunity to the provider and 
practitioner to discuss any initial denial 
determination. In addition, our proposed 
rule would increase review flexibility 
and reduce the costs of issuing 
unnecessary denials or conducting 
reconsiderations by providing an 
opporutnity for discussion to both 
provider and practitioner prior (o issuing 
a dental. We believe this is a more 
efficient and less cumbersome 
procedure than exit interviews or 
retrospective denials alone. 

Comment A hospital association 
suggested that the PRO should be 
required to notify the provider and the 
physician of the proposed denial within 
24 hours of the denial decision. Another 
commenter recommended that the 
provider and physician be given 24- 
hours to respond to the PRO'S 
notification. 
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Response: We do not believe it would 
be appropriate for the regulations to 
require a 24-hoiir limit for notification of 
the provider and practitioner or for their 
response. However, in their individual 
agreements with PROs, hospitals may 
wish to negotiate these types of 
provisions. 

L Notice of PRO Initial Denial 
Determination (§ 486.94J 

Comment Several commenters 
objected to the proposed requirements 
that the content of a PRO'S notification 
to a patient of an initial denial 
determination be the same as that used 
to notify the practitioner or provider. 
l*he conunenter argued that, since in 
most cases the patient would not be 
liable for payment, it is inappropriate to 
include the same amount of detail that 
would be given to the practitioner or 
provider. Another commenler believed 
the notice to the patient should only be 
issued after all local appeals are 
completed 

Response; Section 1154(a|(3] of the 
Act specifically requires that the PRO 
promptly notify the praebtioner, 
provider. paUent and payment agency of 
the denial decision. The Act does not 
specify that the pabent should receive a 
less detailed notice than the other 
parties. Therefore, we believe it 
appropriate that the patient be fully 
informed and receive the same notice as 
the other parlies arkl at the same bme. 
Also, in order to appeal a denied 
determination, a pabent must receive 
timely notice of the denial. 

Comment Three commenters behaved 
that the regulations should contain the 
specific requirements for the content 
and ftumat of the denial nobce in order 
to ensure that the notices are 
understandable, complete, written in 
plain English, and dearly represent the 
nature of the PRO'S dedsion. The 
commenters believed the PRO and the 
hospital should negotiate the wording of 
the notice. 

Response: Wc believe the wording of 
the denial notice is the responsibility of 
the PRO and should not be subject to 
negotiation with the hospital. We do 
agree %vith the commenters that the 
regulations should contain spedBc 
requirements for the content of the 
denial notices and we have included 
appropriate language in { 466.94 of the 
final rule. Also, we will be monitoring 
PRO denial notices to ensure that they 
can be understood by all parties and do 
not cause unnecessarily adverse 
reactions among the recipients. 

Comment One oommenter believed 
the regulations should not limit when a 
patient's representative can be involved. 


Response: We believe the regulations 
adequately provide for the proteebon of 
the patient and the inclusion of a patient 
representative, when appropriate. 

Comment One conunenter pointed out 
that since Saturday and Sunday are not 
always working days, it might take three 
days for the delivery of a denial nobce. 
The conunenter also questioned what 
''prompt written notice" to the fiscal 
intermediary would be and suggested it 
be the same timeframe as the issuance 
of the notice to the other parties. 

Response: We agree with the 
commenter and have revised the 
proposed i 46694(c) (this is 
§ 466.94(aU2) in the final rule) to specify 
that the time periods for delivery of the 
notices are aU in terms of "working" 
days, rather than calendar days. We 
have also revised the timeframe for the 
nobce to the fiscal intermediary to be 
the same as the nobce to the other 
parties. We have also added timeframes 
for the notice to the practitioner and 
provider regarding changes as a result of 
a PRO'S DRG validabon. 

Af. Review Period and Reopening of 
Denial Determinations (§ 466,98) 

Comment Three commenters 
suggested that a PRO should not have 
more than 120 days to deny payment 
rather than the one year generally 
specified In the rcgulabons. Another 
commenter suggested that the proposed 
S 466.96(b] that would allow denial 
determinabons to be made within four 
years of the date of the claim for service 
should be deleted because all reviews 
should be completed within one year* 

Response: We believe the timeframes 
specified in the regulations are 
appropriate because they are simitar to 
other Medicare review time limits at 
S 405.750(b)(2). To assure the efficiency 
of the review process, we are limiting to 
one year the bme period during whi(h a 
PRO may on Its own make or reopen an 
inibal denial determination or a change 
as a result of a DRG validation. In 
addition, wc are revising § 466.96 to 
allow up to four years for an initial 
determinabon change or a change as a 
result of a DRG validabon to be made, 
reconsidered or revised as described in 
the regulabons. We have deleted the 
proposed requirement that these actions 
first be approved by the HCFA Regional 
Administrator. 

N. Reviewer Qualifications and 
Participation (§ 466,98) 

Comment Several commenters 
believed that doctors of medicine 
(M.D.S) and osteopathy (D.O.s) should 
be allowed to review each others* care. 
Other commenters suggested that 
specialists be able to request review by 


another specialist in the same discipline 
Another commenter was concerned that 
only appropriately qualified medical 
record personnel perform DRG 
validation. Another commenter believed 
the regulabons should prohibit a person 
from performing review who is 
connected with a facility that is in 
compebbon with the facility under 
review. Also, one commenter suggested 
that any physician who receives 
compensation from a hospital should be 
prohibited from performing review 
Another commenter believed the role of 
the oon physician in the review process 
should be ^tailed in the regulabons. 

Response: We believe H is the Intent 
of the statute and the most effective 
method of peer review, for M.D.s to 
review MJ).s. and D.O.s to review 
D.O.s. We have, however, made an 
exception to this rule when the 
appropriate peer is not available to 
perform the review. Although the 
Buggestiona of the commenters regarding 
review by specialists may have merit, 
we do not believe these requirements 
should be included in regulabons. 
However, we have revised the 
regulabons to require that changes as a 
result of DRG validations be made by a 
physician and that individuals with 
training and experience in 1CD-9-CM 
coding must review the technical coding 
issues. Additionally, the final 
regulations in Part 473 published 
elsewhere in this issue of the Federal 
Register do require that the 
reconsideration reviewer be a 
professional peer of the pracb boner 
under review. Regarding the next two 
comments, we do not believe it is 
appropriate to include these Umitabons 
on the qualificabons of reviewers. We 
believe that the regulabons adequately 
protect against a conflict of interest and 
that further restricbons are not 
necessary. Regarding the last comment 
we believe that $ 466.102 adequately 
addresses the role of non-physicians in 
the review process. 

O. Use of Norms and Critena (§466100) 

Comment: Several commenters 
believed that the regulabons do not 
reflect the Congressional intent that 
PROs use local norms, taking Into 
consideration national norms. Other 
commenters expressed concern that the 
PRO may be discriminatory in applyit^ 
diHerent criteria to different locabons 
and fadlibes. Other corhmenters 
suggested that the PRO be required to 
describe to the hospital how it arrived s» 
the numbers of procedures selected for 
preadmisaioo review. Another 
commenter believed the PRO should be 
required to make available to the 
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hospital the criteria, norms and 
Standards used in review. Another 
commenter suggested that the 
regulations specify the body of 
knowledge to be used to determine 
national norms. 

Response: Section 1153(c)(7) requires 
that negotiated PRO contracts include 
spectiications for use of regional or 
national norms for setting contract 
objectives and performing review 
functions. Norms are statistical values 
used to establish standards of care and 
PRO objectives. In contrast to these 
norms, section llM(a](6) of the Act 
specifies that In their review PROs must 
use professionally developed norms 
based upon typical patterns of practice 
within the PRO area. These arc in fact 
re\Mcw criteria which are developed by 
each PRO. Criteria may reflect special 
circumstances in the PRO area. 
Regarding the last comment, the PRO 
agreement with the hospital should 
contain the specifics for exchange of 
data, including review criteria. 

P Coordination of Activities 

Comment One commenter suggested 
that PRO*s should be allowed to 
exchange only aggregate data and that 
the regulations should preclude 
disdosure and rediscloaure of 
unauihorized information. Another 
commenter suggested that the 
information should be exchanged only 
tvith those who have a financial interest 
bt the case. 

/fesponse: The exchange of data is 
governed by the PROs review 
t^sponsibilities as set forth in section 
of the Act, In some cases, the data 
®ay be aggregated, but in other cases 
contain more detailed information. 
Regulations governing the acquisition, 
disclosure and redisdosure of PRO data 
^ill be contained in 42 CFR Part 476 and 
yll be published in the Federal 
Rtgisler. 

(iHMOs 

Comment Two commenters suggested 
ihai HMO patients be exempted from 
^view because the HMO receives a 
Pfoipeclive payment and the HMO 
wady has an incentive to provide 
^cient care. 

P^sponse: The statute does not 
axdude HMO patients from PRO 
“>ealcal review. We believe that PRO 
^'•’iew is important because the quality 
® care is a critical issue for HMO and 
patients treated on a capitated 
^yment basis. Therefore, we are not 

Vising the final rule to exempt HMO 
patients from PRO review. 


H Hospital Issued Denial Notice 

Comment: One commenter suggested 
that the regulations provide that a 
patient be entitled to an expedited 
review of the hospitars denial notice 
and that the hospital be required to 
notify the patient of appeal rights before 
the notice is issued. Another commenter 
questioned whether the provisions of 
§ 466.78(b)(4) are in conflict with a 
hospital's right to issue denials because 
that section would require that hospitals 
issue denials only in accordance with 
their agreement with the PRO. 

Response: Regulations concerning the 
timing and review of hospitahissued 
denial notices are contained in 
S 412.42(c)(3) (previously 
i 405.472(b)(l)(iii](C]). Therefore, we are 
revising ( 466.78(b)(4) to specify that 
when a hospital has issued a written 
determination in accordance with 
i 412.42(c)(3) that a beneficiary no 
longer requires inpatient hospital care, it 
must submit a copy of its determination 
to the PRO within 3 working days. 

S. Impact 

Comment Four commenters believed 
that the impact analysis that appeared 
in the NPRM was incorrect in stating 
that the regulations will not have an 
annual effect of $100 million. 

Response: In the Impact Analysis of 
this final rule, we have included a 
voluntary regulatory impact and 
regulatory flexibility analysis. The 
analysis acknowledges that a 
substantial number of facilities, 
practitioners and beneficiaries will be 
affected by implementing the PRO 
program. However, for the following 
reasons, we believe that the annual 
impact will not be significant, nor will it 
meet the $100 million threshold criterion. 
The reasons we cite are: (1) The primary 
impact results from Congressional intent 
and from the individual PRO contracts; 
(2) the incremental differences between 
most PRO and previous peer review 
activities are not significant; and (3) the 
effect of PRO activities may not be the 
primary cause of these impacts. The 
influence of other factors like the 
prospective payment system and other 
third-party payor review efforts to 
reduce unnecessary admissions and 
procedures, may have a greater Impact 
on coats than the effects of the PRO 
activity. 

r. Objectives 

Comment Several commenters 
expressed concern that the objectives 
are. in fact, quotas and that they could 
have a negative impact on quality. 
Another commenter was concerned that 
setting unrealistic objectives will erode 


PRO credibility with the medical 
community. Some commenters were 
concerned that PROs would be held 
accountable for their contract objectives 
even though circumstances beyond their 
control prevented them from 
accomplishing their objectives. 

Response: While PROs have 
negotiated specific contract objectives 
in accordance with requirements 
contained in section 1153(c)(7) of the 
Act. these objectives are targets, or 
quotas. We recognize that there are 
circumstances under which the 
objectives may need to be modified. For 
example, quality objectives would be 
modified if data developed during the 
course of the contract demonstrates that 
the problem targeted is not as severe as 
previously thought, or if the PRO 
identifies a different problem of greater 
importance. Utilization objectives would 
be modified as a result of demographic 
shifts (for example, an influx of 
Medicare beneficiaries into the PRO 
service area), the effects of new 
technology, etc. 

This approach will allow us to be 
responsive should circumstances for the 
PRO change significantly, while also 
retaining the accountability and 
performance incentives built into a 
specified, outcome-oriented contract. In 
addition, we will periodically review all 
PRO required review activities to 
evaluate their appropriateness and cost 
effectiveness. 

U, Medicaid Provisions 

Comment One commenter objected to 
the provision that reimburses a State at 
75 percent when they contract with a 
PRO to perform medical and utilization 
review, but only 50 percent when they 
contract with any other organization. 
Another commenter questioned what 
the reimbursement will be for those 
States with superior utilization review 
systems waivers granted under 42 CFR 
456.505. currently reimbursed at 75 
percent. 

Response: Sections 1903(a) (2) and (7) 
of the Act provide that States will be 
reimbursed at 75 percent for the cost of 
utilization review activities performed 
by a PRO under contract with a State or 
by State employees but only 50 percent 
for review performed by others under a 
contract. Under section 1903(a)(2) of the 
Act, States that have been granted 
superior systems waivers to perform 
utilization review activities can be 
reimbursed at 75 percent for those 
activities performed by State employees. 

Comment One commenter pointed out 
that we had an incorrect cross-reference 
in { 431.630(b). 
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Response: We agree and have 
corrected the crots-reference in the 
regulations text. 

V, Definitions 

Comment: One coramenter pointed out 
that the definition of grace days 
conflicts with 42 CFR 405.472. which 
requires 2 graces days after termination 
of beneflts. 

Response: Grace days as used in our 
proposed definition at 42 CFR 406.1 and 
as defined in 42 CFR 405.330 refer to 
additional days of Medicare payment 
(not more than 2 days) that a PRO or 
fiscal intermediary may, at its 
discretion, provide to arrange for post 
discharge care. In contrast, the 
provisions at $ 412.42(c) (previously 
i 405.472(b)) describe when a hospital 
may begin to charge a beneficiary for 
services provided during a stay 
otherwise covered by a DRG payment. 
These provisions do not provide for 
additional Medicare payment but do 
specify when a hospital may charge the 
beneficiary (i.e.. the day after the second 
day after the issuance of a hosptial 
denial notice). Therefore, we believe our 
explanation of grace days is 
appropriate. Wc note that we are 
deleting the definition of grace days that 
was in our proposed { 468.1 because we 
did not specifleialiy refer to grace days 
elsewhere in the proposed rule. Wc 
have, however, indtided our explanation 
of the term at { 466.70(d). We also note 
that we are changing our explanation of 
grace days. We previously stated that 
PROs may grant grace days for the 
purpose of arranging for post discharge 
care when neither the provider nor the 
patient knew or could reasonably be 
expected to have known that Medicare 
payment for the service would not be 
made. In accordance with section 
llS4(a)(2)(B) of the Act, wc have revised 
our explanation to refer only to the 
provider's lack of knowledge regarding 
coverage of serv ices. 

Comment^ Two commenters believed 
that the definition of ''active staff 
privileges'* is unduly restrictive. Many 
practitioners, such as psychologists, 
have privileges to practice 
independently in the hospital, but do not 
have admitting privileges. One 
commenter suggested that the definition 
include practitioners who are authorized 
to perform diagnostic services in a 
facility on a regular basis. 

Response: The PRO program is a 
medical peer review program. To 
achieve true peer review, we believe it 
is essential t^t any PRO reviewing 
physician be actively practicing his or 
her profession which includes admitting 
patients to acute care hospitals. 


Comment One commenter questioned 
why the definitions of "length of stay 
norms" and "length of stay projections" 
only refer to PSROa. The commenter 
believes these definitions should also 
apply to PRO outlier reviews. 

Response: We have revised these 
definitions to apply to both PSROs and 
PROs. PROs will performing length* 
of-stay review in both non-PPs and 
specialty hospitals. 

Comment One commenter suggested 
that the definition of "quality review 
study" should include the element of 
follow'up to the problems identified to 
ensure that they are oorrected. 

Response: We agree with the 
commenter, and have added the element 
of follow-up to the definition of "quality 
review study". 

Comment One commenter suggested 
that the regulations should include a 
definition of "criteria". 

Response' The definition of "criteria" 
Is already contained in I 406.1. The 
definition did not appear in the July 17th 
Federal Register publication because the 
definition it unchanged from that 
contained in current regulations. 

rv. Final Regulations 

Based on the comments received and 
other consideraHons. we are making the 
following changes to the proposed rule. 
We also have made technical changes to 
the proposed regulations to correct 
drafting errors and to simplify and 
clarify certain sections. 

A. Statatory Provisions 

In the proposed { 466.70(a}. we are 
replacing the reference to spedfle 
legislation with the important statutory 
dtes relating to PRO review 
responsibilities. We are revising the 
proposed § 466.70(b) that is redesignated 
as i 466.70(c) to Ir^ude the requirement 
that PROs make determinations as to 
whether a hospital has misrepresented 
admission or discharge information or 
has unnecessarily admitted patients to a 
hospital. This conforms to existing 
regulations at § 412.48 (previously 
S 405.472(e)). We are revising the 
proposed S 4d6.70(c) that is redesignated 
as i 466.70(d) to conform to section 1154 
of the Act that specifies that a PRO 
cannot make payment determinations 
based on the quality of care. 
Additionally, in { 466.70(d), we are 
specifying that PROs may grant grace 
days. In accordance with section 
llS4(a)(2)(B) of the Act we refer only to 
the provider's (and not the patient's) 
lack of knowledge regarding coverage of 
services. 


B. Genera! Requirements for the 
Assumption of Review 

We are revising § 466.74(e) to require 
that PROs compile statistics to 
determine a provider's favorable 
presumption status and notify the 
provider of its status. 

C Responsibilities of Health Care 
Facilities 

We are revising { 466.76(a) to conform 
to section 1666(a)(1)(F) of the Act as 
revised by the DRA to require that 
effective November 15.19B4. all 
hospitals seeking payment under 
Medicare must maintain an agreemont 
with a PRO. We also are specifying that 
the agreement must be in writing. In 
order to allow time for these agreemenu 
to be established, we are specifying that 
this provision is effective June 17,1985 
« rather than May 17.1965 which is the 
effective date for the other provisions of 
this rule. 

We are revising the proposed 
S 466.78(b) to specify that when a health 
care facility has issued a written 
determinatioo in accordance with 
regulations at } 412.42(c)(3) (previously 
i 405.472(b)(l)(iii)(C)). it must submit a 
copy of its determination to the PRO 
within 3 working days. We are revising 
§ 466.78(b)(5) that reqtiires a facility to 
assure that each case subject to 
preadmission review has been approved 
by the PRO before admission. We are 
adding the alternative that the facility 
assure that a timely request for the PRO 
preadmission review has been made In 
i 466.7B|bH8), we have deleted the 
proposed provisions that would ha\^ 
assigned Vandal liability to a liospita] 
In cases in which both the patient and 
the provider had knowlege that a 
proposed admission was medically 
unnecessary, unreasonable or 
inappropriate. We are also adding a 
provision to state that a facility is not 
automatically liable if, in accordance 
wsrith its agreement with the PRO. it 
makes a timely request for preadmissieo 
review and the PRO does not review the 
case. This type of case Is subject to 
retrospective prepayment review. 

D, Coordination with Medicare Fiscal 
Intermediaries and Carriers 

For consistency, we are changing the 
.references to an "MOU" in this section 
to "agreement". We arc also adding 
language In 5 466.80(b) to provide thot 
the PRO inform intermediaries and 
carriers of changes that result from DRG 
validations and the revisions that reanlt 
from the reriew of these changes. In 
§ 466^(e) that specifies that an 
intermediary will not make pa 3 rment 
unit it receives notice that the PRO has 








Federal Regiater / Vol. sq No. 74 / Wednesday. April 17. 1985 / Rules and RegulaUons 


15321 


approved the admission, we are 
ipecifyring that the PRO'S approval will 
be after a preadmission or retrospective 


review. 


£ Initial Denial Determinations 

We are revising the proposed \ 466,83 
(0 include a clartrication of what 
constitutes an initial denial 
determination. We are redesignating the 
proposed i 466.84 as § 466,85 and 
idding a new { 466.84 to explain that 
changes as a result of DRC validations 
may be reviewed by a PRO in 
•aordance with 42 CFR Part 473. The 
sewly deaignaled § 466.85 is revised to 
giedfy that both PRO initial denial 
determinations and changes as a result 
of DRC validations are final and binding 
vniest reconsidered, reviewed and 
reviled in accordance with Part 473. We 
Dote that we have made changes in 
leveral other sections of the proposed 
regulations in order to include the rao 
I review activity regarding DRG 
I vilidatioQ. 

I £ Correia lion of Functions 

We art revising the format of the 
1 proposed } 466,66 for clarity. In some 
[ cwei, we are changing the dtabons of 
I die statute to the appropriate citations 
I of the regulations. In § 46ad6(aKl)(iv), 

I we are clarifying that PRO 
I determinations regarding the 
I oppropriatenesi of the setting are 
I conclusive for payment purposes. 

I Additionally, we are revising and 

I Idding the proposed S 46a92(b) to 

I I ddMa of the final rule because both 
f Hctions concern coverage 

I determinations. 

f ^ of the Operation and 

I liicords of Facilities 

revising § 466.88(a) and (c) to 
I wiete the requirement that facilities 
examine their cost 
|Wonnalion. We are revising 
I that lists certain PRO 

Iwoctions for %vhich a facility must 
iP'^de the PRO access to its records 
We are specifying that 
?^^^*** ^ limited to the 

iisted. We also are revising the 
|r^»ed i 466.88(a)(3) to specify that a 
l^ily must permit a PRO to examine 
Ih records to evaluate the 

* capability to perform quality 
revising the proposed 
previously permitted a 
^®ve access to non-Medicare 
■wciordi only if authorized by a facility 
li We are now stating that 

■TV ^ examine these records if: (1) 
mJa relate to review performed 

* non-Medicare contract and if 
1^,1 the patient in accordance 

I State law, or (2) necessary to 


perform quality review functions and if 
authorize by the facility or practitioner. 

H, Genera! Requirements for PRO 
Review 

i 

We are deleting the proposed 
5 466.92(a) regarding certain coverage 
issues that are involved in making a 
determinadoo of the appropriateness of 
care. We are deleting this provision 
because the regulaUons contain a 
similar statement in 1466.ae(c) that the 
Medicare fiscal intermediaries and 
carriers are not precluded from applying 
Medicare coverage policy rules. 
AddiUonally. we are adding the 
language contained in the proposed 
i 4664^2(b) to $ 466.80(c) since these 
sections are related and should be 
grouped together. 

/. Notice of PRO Initial Denial 
Determination or Changes as a Result of 
a DRG Validation 

We are revising the format of the 
proposed { 466,94 for clarity. In 
{ 466.94(a) of tliis final rule, we discuss 
specific requirements far initial denial 
determinadon notices, including the 
parties to be notified and the timing of 
the notice. We are adding a requirement 
to this paragraph that PROs must 
document that the padent and facility 
receive notice of the initial denial 
determination in cases of preadmission 
review. We are clarifying that the time 
periods for the delivery of the nodees 
are in terms of ''working'* days. 

Also, we are adding a new paragraph 
(b) to include specific requirements for 
notice of changes as a result of DRG 
validations. We are including in this 
final rule at ( 466.94(c) a requirement 
that PRO determination and DRG 
change notices be understandable and 
written in plain English. 

Finally, we are revising { 466.94(d) 
and (e) to require that PROs notify 
payors of changes as a result of DRG 
validations and to expand the record 
retention requirements to include a 
record of these changes. 

/. Review Period and Reopening of 
Determinations 

Wo are revising the proposed ( 406.96 
for clarity and to include requirements 
for the review and reopening of changes 
as a result of DRG validations. We are 
limiting the time period to one year in 
which a PRO may make an initial denial 
determination or a change resulting from 
a DRG validation on its own. We are 
deleting the requirement in the proposed 
i 466,98(b) that denial determinations 
made after one year but within 4 years 
be approved by the HCFA Regional 
Administrator. Instead, we are requiring 
that HCFA evaluate on a case-by-case 


basis whether the PRO will be permitted 
to make an initial denial determination 
or change as a result of DRG validation 
after the one year review period but 
within 4 years. In evaluating whether 
the PRO may make an initial denial 
determination or change DRGs. within 
the 4 year period. HCFA will assess 
whether the potential benefits of the 
review activity are fustified in terms of 
the administrative burden on HCFA, We 
are also adding a provision stating that 
if there is an error on the face of the 
evidence, an initial denial determination 
or change as a result of a DRG 
validation may be reopened after one 
year but within four years. We 
inadvertently omitted this in our 
proposed rule but had included it in the 
proposed regulations for 42 CFR Part 473 
concerning PRO reconsiderations and 
appeals (49 FR 29041). We note that the 
provision allowing PROs to review, at 
anytime, claims involving fraud or 
abuse, includes claims that may not 
have been previously reviewed by the 
PRO or those that were reviewed but 
were not denied by the PRO. 

AT. Reviewer Qualification and 
Participation 

In S 466.98, we are adding a new 
paragraph (c) and redesignating the 
proposed paragraph (c) as (d). The new 
provision clarifies that decisions about 
procedural and diagnostic information 
must be made by physicians. However, 
(OIC) technical ceding issues must bo 
reviewed by individuals with training 
and experience in ICD-9-CM coding. 
This change conforms to regulations in 
Part 473 that are published elsewhere in 
this issue of the Federal Register. 

L Definitions 

We are making several changes to the 
definitions located at % 466.1 as follows: 

• We are deleting the proposed 
definition of "annotation" because we 
had previously deleted the reference to 
this term in the regulations text. 

• We are revising and moving the 
definition of "area" to § 400JS00 that 
contains definitions for terms used 
throughout 42 CFR Chapter IV. 

• We are deleting the reference to 
PSROs in the definition of "concurrent 
review" so that the definition applies to 
both PSROs and PROs. 

• We are deleting the definition of 
"denial" because we have added further 
explanations of denials in 406.84 and 
466.85. 

• We are revising the definition of 
"DRG" for clarity. 

• We arc deleting the definfion of 
"grace days" because we did not 
specifically refer to grace days in the 
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proposed rule. We note, however, that 
we are adding a provision at S 466.70(d) 
that states that PROs may grant grace 
days and explain the term. 

• We are deleting the dennition of 
•'health care service" because this term 
is self-explanatory. 

• We are deleting the reference to 
PSROs in the definitions of "length-of- 
stay norms" and "length-of-stay 
projections" so that the definitions apply 
to both PSROs and PROs. 

• We are revising the definition of 
"non-facility organization" for purposes 
of clarity and to specify that it does not 
include entities that are owned by one 
or more associations of health care 
facilities. This requirement is specified 
in section 1153(b)(3) of the Act and we 
inadvertently omitted it from our 
proposal. 

• We are adding the definitions of 
"preadmission certification", 
"preadmission review" and 
"preprocedure review", 

• We are deleting the definition of 
"PRO" because it appears in S 400.200 
that contains definitions that are used 
throughout 42 CFR Chapter IV. 

• We are deleting the proposed 
definition of "provider" ^cause this 
term has been defined in S 400202. 

Since the definition we proposed 
included suppliers, we are making 
specific reference to suppliers where 
applicable in the regulations text 

• We are revising the definition of 
"quality review study" to limit it to the 
quality review studies conducted by or 
for a PRO for a patient care problem. 

We are also including an element of 
follow-up to the definition. 

• We arc revising the definition of 
"review responsibility" to delete an 
incorrect reference to a PRO’S piayment 
determination based on the quality of 
health care. We are also adding 
language to clarify that PRO decisions 
regarding changes as a result of DRG 
validations are conclusive. 

• We are deleting the definition of 
"Utilization and Quality Control Peer 
Review Organization" because it is 
being added to the definitions in 

{ 400.200 by anothe final rule published 
elsewhere in this issue of the Federal 
Register regarding the acquisition, 
protection and disclosure of PRO 
information. 

We also arc deleting the definitions of 
"area" and "PRO" in i 460.1. We are 
also deleting the definition of "PRO" in 
§ 462.2 (that we are redesignating as 
S 462.1). These definitions are being 
deleted because they appear in 42 CFR 
Part 400 that is the general definition 
section for 42 CFR Chapter IV. 

We are revising the defmition of 
"payor organization" in the newly 


redesignated | 462.1 to conform with 
section 1153(b)(2)(A) as amended by 
DRA. 

Af. Other Technical and Conforming 
Changes 

We are revising Part 405, Subpart G 
that contains the reconsideration and 
appeals procedures for Medicare Part A 
services. Specifically, we are revising 
S 405.704 that lists actions that are 
initial determinations to cross-reference 
Parts 466 and 473 regarding initial and 
reconsidered determinations made by a 
PSRO or PRO. 

We are revising { 412.44 (previously 
{ 405.472(c)) regarding medical review 
requirements for hospitals under the 
prospective payment system to more 
accurately reflect a PRO'S review 
responsibilities. As revised, this section 
is consistent with the description of 
PROs* responsibilities in { 466.70(c)(4). 
(5). (6). and (7). 

We are revising S 412.62(b) 

(previously S 405.475(c)(2)) to provide 
that a medical review entity (for 
example, a PRO) grants grace days for 
day outliers under the prospective 
payment system for inpatient hospital 
care. 

We are deleting references to PSROs 
in $ 431.630 regaiding the coordination 
of Medicaid with peer review 
organizations to conform to section 
1902(d) of the Act. 

In S 4562 concerning States 
contracting with PSROs. we are deleting 
a cross-reference to t 431.630 since we 
are no longer referring to PSROs in that 
section in accordance with section 
1902(D) of the Act. 

Again, in accordance with section 
1902(d) of the Act, we are deleting the 
cross-reference to { 431.630 in $ 456.650. 
We also are revising the language in the 
proposed i 456.650(c)(3) for consistency 
with paragraph (c)(2). We are deleting 
the proposed § 456.652(d) that would 
have implemented a penalty provision 
for States, contracting with PSROs or 
PROs. if the State failed to submit a 
quarterly showing that it met physician 
certification, recertification and plan of 
care requirements. The DRA 
amendments which deleted sections 
1903(g)(1)(A) and (D) of the Act. 
removed the penalty provision for those 
States not meeting these patient care 
requirements. Instead, the patient care 
requirements are now included under 
the State plan requirements located at 
section 1902(a)(44) of the Act 

We will not require that States, after 
they have entered into a contract with a 
PSRO or PRO, to submit quarterly 
showings that they meet the patient care 
requirements except for the 5rst quarter 
following the effective date of the 


contract. This will serve as notification 
to us to exclude that State or those 
particular facilities from our validation 
reviews. As specified in the proposed 
i 456.654(a)(5) and now in 
S 456.654(a)(4). if a facility is being 
reviewed by a PRO, the State need only 
list the date the PRO assumed review 
authority on the quarterly showing for 
that facility. However, a quarterly 
showing will continue to be required for 
any facility not being reviewed by a 
PRO or for any level of care that is still 
being reviewed by the State. 

We are amending 42 CFR Part 462 
regarding peer review organizations to 
establish a new Subpart A to include the 
deRnitions located at { 462.2. W'e are 
redesignating this section as i 462.1. 
Also in Part 462. we are making changes 
to §S 462.102. 462.103 and 462.105 for 
clarity. We are revising { 462.105 to 
conform to section 1153(b)(3)(B] of the 
Act that dePines an entity affiliated with 
a health care facility or association of 
facilities. We are further revising 
(S 462.105 and 462.106 to conform to 
section 1153(b)(2)(A) that permits 
Medicare fiscal intermediaries to serve 
as PROs effective November 15.1984. 
We are deleting the text at 
i 462.107(d)(2) because it duplicates the 
provisions contained in i 462.106. 

V. Impact Analyses 

A. Introduction 

Executive Order 12291 requires us to 
prepare and publish a regulatory impact 
analysis for aity regulations that are 
likely to have an annual effect on the 
economy of $100 million or more, cause 
a major increase in costs or prices, or 
have a significant adverse effect on 
competition, employment investment, 
productivity, or innovation. In additioa 
the Regulatory Flexibility Act, Pub. L 
96-354, requires us to prepare and 
publish a regulatory flexibility analysis 
for regulations unless the Secretary 
certifies that the regulations will not 
have a significant economic Impact on • 
substantial number of small entitles. 
Under both the Executive Order and the 
Regulatory Flexibility Act. such 
analyses must, when prepared, show 
that the agency issuing the regulations 
has examined alternatives that might 
minimize an unnecessary burden or 
otherwise ensure that the regulations 
ore cost-effective. 

In the Impact Analysis section of the 
proposed rule published on July 17,19^ 
we stated that the effects of the 
regulation were not significant to the 
point of requiring a regulatory Impact 
analysis or a regulatory flexibility 
analysis. However, after further review 








Federal Register / Vol. SO. No. 74 / Wednesday. April 17. 1985 / Rules and Regulations 


15323 


of our proposed policies and as a result 
of substazilive issues raised by the 
public commenters. we have decided to 
bdude a voluntary regulatory impact 
ind regulatoiy flexibility analysis in this 
SoaJ rule. This analysis focuses 
primarily on the nature of the 
ioaemental diflerences between the 
PKO and PSRO programs and also on 
the impact of these differences on 
certain affected parties (e^. the Federal 
fovemmoat, hospitals, f^ysicians, 
beneficiaries and recipients). Together 
with several specific comments noted in 
the p:t*ambiea the following discussion 
constitutes a voluntary analysis of this 
final rule. 


B. Background 

Since the inception of the Medicare 
pfogmm in 1965. and the Medicaid 
program in 1967, Utilization review has 
been an ongoing activity to assure that 
Federally reimbursed health care was 
famished only when medically 
necessary. The Social Security 
Amendmenla of 1972 established the 
PSRO program to assure that the health 
•ervices and items for which Federal 
payment is made conformed to 
appropriate professional standards and 
were deliveiisd in the moat e^cient and 
acoDomical manner possible. The Peer 
fitview Improvement Act of 1962 
fccused on , promoting effective, 
ditaenl, economical delivery of health 
care services and promoting the quality 
of services of the type for which 
Payment may be made under this title 
}.. • (CongreaalomI Record—August 17, 
page K61B5). Thus, throughout the 
«tory of the Medicare and Medicaid 
P^ams, utilization and peer review 
Rtwiegiei have been maintained to 
j •aft^ard program expenditures and the 
Swlity of services and items provided to 
beneficiaries, 

C PROb and PSROs—Differences and 
iSimilariUeo 


As noted In the background 
wusaion in the NPRM, there are 
, end similarities between the 

1^0 and PRO programs, A general 
”^ssioo of these points will focus on 
iJVncant distinctions between these 
e^ran\s and the effect these 
|®^renccs have on affected parties. 

are notable differences between 
programs. They include: 

• l^Os are expected to achieve 
outcome oriented measurable 

PSROs emphasized the 
of review. 

• TTie funding mechaniem (PRO 
^tracts vs. PSRO grants) and length of 
If. ®8^^ment (2-year PRO contracts vs. 

PSRO grants). 


• The responsibilities of PROs to 
monitor potential utilization and quality 
problems inherent in the prospective 
payment system (increased admissions, 
multiple transfers, early discharges, 
procedure coding abuse). PSRO review 
was not strongly focused on outcomes 
or system impact. 

The similarities between the PRO and 
PSRO programs include: 

• Safeguarding Medicare and 
Medicaid funds ffom unnecessary and 
inappropriate expenditures. 

• Using various initiatives to educate 
physician and hospital staff regarding 
more effective, efficient and economical 
ways to provide health care services to 
program benefleiaries. 

• Conducting medical reviews by 
peers. 

In this analysis, we are focusing on 
the impact of the provisions in the rule 
that are new or modiflcatlons to the 
current peer review effort. In particular, 
we will examine the effects of the PROs’ 
assumption of review on hospitals under 
the prospective payment system and for 
all other facilities, practitioners, and 
beneficiaries. 

D. The Nature of Estimated impacts 
Resulting from this Final Rule 

In discussing the expected impaclji 
(benefits, costs and behavioral changes) 
resulting from‘the final rule, several 
contrainta limit our ability to determine 
the nature and extent of flic impacts. 
First, PRO efforts are related to the 
purpose and goals of the prospective 
pa>'ment system. The prospective 
payment system endeavors to change 
hospital behavior through financial 
Incentives under Medicare. The PROs 
act as a safeguard to assure that, as 
certain behavorial changes occur in 
response to prospective payment system 
incentives, program abuses do not occur 
to adversely affect beneficiaries or the 
Medicare program. Therefore, it will be 
difficult to differentiate clearly the 
impact of PRO efforts from those of the 
prospective payment system. 

A second consideration is that States, 
other third-party payors and numerous 
business health care coalitions are also 
examining the behavior of hospitals and 
practitioners in hopes of reducing 
unnecessary and Inappropriate 
expenditures and services. Their efforts, 
which in some case are the result of 
PROs* initiatives through private 
contractual arrangements, will also 
serve to reduce unnecessary and 
inappropriate admissions and services. 
While we view these efforts as 
beneficial in nature, they must be 
considered in determining the nature 
and extent of the effect of this final rule. 


Finally, we believe that much of the 
impact of the PRO program results from 
the intent of Congress, as expressed in 
the statute, rather than from this final 
rule. 

For these reasons we believe that the 
impact of these regulations, as distinct 
from the total impact of the PRO 
program, will not be singularly 
significant. However, apart from these 
considerations, it It certain that a 
substantial number of hospitals, 
practitioners, beneficiaries, recipients 
and other parties, including the Federal 
government, will be directly or 
indirectly affected by this final rule. 

E Impacts on Affected Parties 

1. Medicare and Medicaid Programs. 
As discussed in the Background section 
of this analysis, utilization and peer 
review programs have long been an 
integral part of both the Medic^ire and 
Medicaid programs. These medical 
review efforts have been safeguards 
over Federal expenditures for health 
care services and items furnished to 
Medicare and Medicaid beneficiaries. 
We believe that the PRO program will 
continue to assure that Federal funds 
will be spent only for necessary, 
reasonable and appropriate services and 
items and that beneficiaries will receive 
quality care. 

To realize the continued safeguarding 
of Federal program expenditures and the 
provision of quality care, $359 million 
will be spent on the two-year PRO 
contracts for the period from the fourth 
quarter FY 1964 through the third 
quarter of FY 1986. Investing these 
Federal funds will enable the PROs to 
meet their individual contract ob}ectives 
(admission, quality of care and 
utilization goals), and will result in 
certain dollar benefits to the government 
in excess of total contract costs. Also, 
we believe that by reducing 
inappropriate utilization, more Federal 
funds would be freed to provide necnied 
care for a greater number of 
beneficiaries and recipients. 

Futhermore, reducing unnecessary 
utilization will lessen possible health 
complications and deaths that at times 
result from unnecessary admissions and 
inappropriate procedures. 'Hius, we 
believe that the Federal government will 
realize benefits of greater value than its 
expenditures in its effort to safeguard 
Federal Medicare and Medicaid 
program expenditures. 

2, Beneficiaries and Recipients. Two 
issues of concern for Medicare 
beneficiaries and Medicaid recipients 
are the cost of health care, particularly 
out-of-pocket expenses, and the quality 
of care received from providers. 
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suppliers, and practitioners. As a result 
of PROS achieving their contractual 
objectives, we believe that beneficiaries 
and recipients will continue to receive 
necessary, reasonable and appropriate 
services and items. Benericiaries. In 
particular, will be protected by PRO 
review from potential abuses that may 
result from the actions some providers 
may take in response to the incentives 
established by the prospective payment 
system (unnecessary increased 
admissions, inappropriate readmissions 
and unnecessary transfers to providers 
and units excluded from the prospective 
payment system.) Recipients in States 
operating under a cost reimbursement 
methodology will also benefit from the 
review activities of the PROs that will 
prevent unnecessary admissions and 
shortening lengths of stay. In both cases, 
individuals should save the out-of- 
pocket expenses (deductibles and 
coinsurance payment) related to 
unnecessary admissions, readmissions, 
transfers and lengths of stay. 

In some instances, the impact of PRO 
review will be to change the site of 
service from inpatient to outpatient care. 
In these easels, the beneficiary would 
avoid paying the inpatient deductible 
amount ($400 in 1985), but would pay the 
amount of the outpatient deductible and 
coinsurance. To the extent that the sum 
of the out-of-pocket expense for the Part 
B services is less than the Part A 
deductible, the beneficiary will incur 
less personal liability than if the service 
was performed in an inpatient setting. 

Regarding the quality of care issue, 
wc believe that beneficiaries and 
recipients %vill benefit from the peer 
review efforts of the PROs. In particular, 
we note that individual beneficiaries 
and recipients will be advantaged by the 
reduction in the number of inappropriate 
or unnecessary admissions or 
procedures; by the anticipated outcomes 
of certain required review activities; and 
by the achievement of overall PRO 
objectives aimed at significant 
improvement in patient quality care. For 
example, we expect PROs will reduce 
avoidable deaths and complications 
after surgery. To the extent that PROs 
can achieve these quality goals, 
beneficiaries will benefit from the PROs* 
efforts. 

Therefore, in summary, beneficiaries 
and recipients can anticipate beneficial 
outcomes in several respects, especially 
reduced personal expenditures, 
avoidance of unnecessary or 
inappropriate health services, and 
avoidance of unnecessary death and 
complications. We qualify this 
conclusion by noting that some 
beneficiaries could incur additional 


personal expenses under Part B if the 
site of care is changed from inpatient to 
an outpatient setting. 

3. Health Care Facilities, Many of the 
public comments received on the 
proposed rule were from hospitals 
raising issues related to the impact of 
this rule on their operations. We are 
responding to many of these issues in 
the comment and response portion of 
the preamble. We also address in the 
preamble issues raised about other 
responsibilities and functions of health 
care facilities. 

Eerier in this analysis, we discussed 
the difficulties encountered in 
estimating precisely the impact of this 
rule. We noted that the requirements of 
the PRO statute itself have an impact on 
facilities; that in many respects the 
incremental differences between the 
impact of the PSRO program and the 
PRO program are not significant; and 
that the influence of the prospective 
payment system and the efforts of other 
third-party payors will also affect 
facilities. 

However, even given these 
qualifications, we can identify several 
areas of potential impact that may result 
from implementing the PRO program. In 
summary, they include: 

• A potential increase in reporting, 
recordkeeping and photocopying 
burdens that were not specifically part 
of the prospective payment rale 
calculations. As explained earlier in the 
preamble, collection of this information 
is necessary for PROs to make 
determinations that the items and 
services provided by a facility are 
necessary and appropriate. 

• A reduction in expected Medicare 
payments to health care facilities. Some 
facilities, especially hospitals, can 
minimize the impact of potential 
payment denials, by ensuring that 
admissions are medically necessary and 
appropriate. 

• Changes in behavior regarding the 
numbers and types of admissions. We 
believe that these changes will result 
from* reductions in unnecessary and 
inappropriate admissions and 
procedures. Many other behavioral 
changes will result from the financial 
incentives of the prospective payment 
system that will be reinforced by PRO 
activity. 

We believe that many of these costs 
and additional burdens will be offset by 
identifiable benefits to the facilities. For 
example, by providing PROs with 
needed medical record information for 
the PROs* conduct of preadmission 
review, in many cases hospitals will 
avoid the more burdensome 
retrospective denial process. 


In summation, we believe that all 
health care facilities %vill beneht from 
PRO activity, particularly in light of the 
increasing fiscal constraints that are 
affecting many facilities. We believe 
that PRO initiatives will be effective in 
reducing some operating expenses that 
would otherwise be spent on 
unnecessary or inappropriate services. 

4. Physicians, In recent years, 
variations in physicians' hospital 
admission and procedure rates have 
come under particular examination for 
their influence on the cost and quality of 
health care. Recent studies identify 
several primary causes for these 
variations and conclude that they may 
occur because of ''practice style** 
(Wennberg, HEALTH AFFAIRS, 
Summer 1984), "reliance on the opinions 
of peers" (Eddy, HEALTH AFFAIRS, 
Summer 1984), or "provider efficiency" 
(McClure. HEALTH AFFAIRS, Summer 
1984). 

The conclusion reached from these 
and other investigations is that 
variations in physician behavior may 
unnecessarily drive up health care costs 
and cause needless complications and 
even deaths. Historically, PSROs 
provided a peer review mechanism to 
examine the impact of physician 
decisions related to items in the general 
course of treatment, the appropriateness 
of the setting, and the lengUi of an 
inpatient's slay. In many respects. PRO 
activities will also focus on similar 
concerns. 

We received a number of public 
comments concerning the impact of PRO 
initiatives on physicians. In our 
responses, we consider some of the 
potential impacts resulting from 
provisions like the examination of 
practitioner records and the necessity 
for the cooperation of practitioners in 
the conduct of PRO reviews. However, it 
is difficult to isolate the impact of PRO 
activities alone on affected physicians. 
One reason is that the prospective 
payment system itself is causing 
significant direct and indirect changes 
physician practice styles and behaviors 
(for example, in terms of admissions and 
decisions about elective surgery). Also, 
other third-party payor activities seek to 
influence physicians* practice styles. 
The combined effect of these initiatives 
is to provide physicians with economic 
incentives to alter their practice styles in 
order to reduce unnecessary 
expenditures while preserving the 
quality of health care. 

However, we can cite several 
examples of potential impacts on 
affected physicians resulting from the 
PRO program. First, the change from 
local peer review (PSRO) to statewide 
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peer review (PRO) by expanding the 
geographic scope of reviewers, may 
contribute to a decrease in local practice 
variations within a State. Second, 
physicians may realize some reduction 
in Medicare revenues as the result of a 
PRO'S decision concerning the necessity 
of an admission or the efftcacy of a 
procedure. However, we believe that in 
most cases, overall reductions in 
physician income will not be significant 
because the majority will practice in 
iccordance with accepted norms 
thereby avoiding the risk of payment 
(ienials. 

In summary, we believe that PRO 
activities will affect many physicians. 
However, through the educational 
efforu of individual PROs. we believe 
that iinnecessary admissions and 
procedures will be reduced. This In turn 
would lead to reduction in the number of 
denials for submitted claims and the 
icoompatiying administrative burdens 
associated with processing denied 
claims. 

Condusion 

In the introduction to this analysis, we 
stated that we are performing a 
voluntary regulatory impact and 
flexibility analysis. This decision results 
horn a fiu*ther examination of the effects 
of our proposed policies and because of 
the number of public comments received 
on several substantive issues. Wc 
conclude that a substantial number of 
kalth care facilities, beneficiaries, 
^pients and physicians are affected 
by the PRO program. However, we 
believe that the impact directly 
sttributable to these final regulations is 
oot significant for three reasons; 

• The primary impact results from 
ibe requirements of the PRO statute 
lUelf. 

• The incremental differences 
between most PRO and previous peer 
teview activities are not significant. 

• The effect of PRO activities may not 

primary cause of these impacts. 
fWier factors, such as the prospective 
Payment system and other third-party 
^yor review efforts, may have a greater 
than the PRO activities. 

For the reasons noted above, we have 
‘«termined that this final rule does not 
the threshold criteria set forth in 
wcutive Order 12291. Furthermore, we 
determined, and the Secretary 
^ifiet, that this final rule will not have 
• •i^ificanl effect on a substantial 
Jttmber of small entities under the 
*^latory Flexibility Act of 1980. 

^ informadoD Collection Requirements 

^lions 412.44 (previously 405.472). 
456.854. 466.70. 466.72, 466.74. 
466.80 and 466.94 of this rule 


contain information collection 
requirements. They are subject to 
review by the Office of Management 
and Budget (OM6) under the Paperwork 
Reduction Act of 1960 (44 U.S.C. 3507). 
The public is not required to comply 
with the information collection 
requirements until OMB approves these 
requirements under section 3507 of the 
Paperwork Reduction Act of 1980. 
Comments on this requirement should 
be sent directly to the Office of 
Information and Regulatory Affairs, 
OMB, New Executive Office Building. 
Washington. D.C., Attention; Faye 
ludicello. A notice will be published in 
the Federal Register when approval is 
obtained. 

VII. Waiver of Proposed Rulemaking 

The Administrative Procedure Act (5 
U.S.C. 553) requires us to publish a 
general notice of proposed n/femaking in 
the Federal Register, and afford prior 
public comment on proposed rules. Such 
notice includes a statement of the time, 
place, and nature of rulemaking 
proceedings, reference to the legal 
authority under which the rule is 
proposed, and the terms or substance of 
the proposed rule or a description of the 
subjects and issues involved However, 
this requirement does not apply when 
an agency finds good cause that such a 
notice-and-comment procedure is 
impracticable, unnecessary, or contrary 
to the public interest, and incorporates a 
statement of the finding and its reasons 
in the rules issued. 

These final rules include revisions to 
conform the regulations to sections 
2315(d). 2334 and 2347 of the Deficit 
Reduction Act of 1984. Because these 
conforming changes do not involve 
significant discretion or the addition of 
significant procedure or detail for 
implementation, we believe that there is 
go^ cause to waive a proposed 
rulemaking as unnecessary. 

Furthermore, the changes made to 
conform the regulations to the DRA 
amendments are less stringent than 
existing regulations. Therefore, it is also 
in the public interest to waive the 
proposed rulemaking. 

VIII. List of Subjects 
42 CFR Part 400 

Definitions, OMB control numbers. 

42 CFR Part 405 

Administrative practice and 
procedure. Certification of compliance. 
Clinics. Contracts (Agreements), End- 
Stage Renal Disease (ESRD), Health 
care. Health facilities. Health 
maintenance organizations (HMO), 
Health professions. Health suppliers. 


Home health agencies. Hospitals, 
Inpatients, Kidney diseases. 
Laboratories, Medicare, Nursing homes. 
Onsite surveys. Outpatient providers. 
Reporting and recordkeeping 
requirements. Rural areas. X-rays. 

42 CFR Port 431 

Administrative practice and 
procedure. Contracts (Agreements). Fair 
hearings. Federal financial participation. 
Grant-in-Aid program—health. Health 
facilities. Health maintenance 
organizations (HMO). Indians. 
Information (Disclosure). Medicaid, 
Mental health centers. I^paid health 
plans. Privacy, Quality control. 

Reporting and recordkeeping 
requirements. 

42 CFR Part 433 

Administrative practice and 
procedure. Assignment of Rights, 

Claims, Contracts (Agreements), Cost 
allocation. Federal financial 
participation. Federal matching 
provision. Grant-in-Aid program— 
health. Mechanized Claims Processing 
and Information Retrieval Systems, 
Medicaid. Stale fiscal administration. 
Third party liability. 

42 CFR Part 456 

Administrative practice and 
procedure, Grant-in-Aid program- 
health, Health facilities. Medicaid. 
Mental health centers. Nursing homes. 
Penalties, Reporting and reco^keeping 
requirements, Utilization control. 
Utilization review. 

42 CFR Part 460 

Health care. Health professions. 
Hospitals, Physicians. Professional 
Standards Review Organizations 
(PSRO). 

42 CFR Part 462 

Grant-in-Aid program—health. Health 
care. Professional Standards Review 
Organizations (PSRO). 

42 CFR Part 466 

Appeals. Delegation. Denials. Grant- 
in-Aid program-health. Health care. 
Health facilities. Health professions. 
Hospitals. Hospital review, Norms/ 
criteria/standards. Physicians, 
Professional Standards Review 
Organizations (PSRO), 

Reconsiderations, Utilization and 
X^ality Control Peer Review 
Organizations (PRO), 

42 CFR Chapter IV is amended as set 
forth below; 

L The table of contents is amended by 
revising the title of Part 466 as follows: 
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CHAPTER IV—HEALTH CARE 
FINANCING ADMINISTRATION, 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
• • • • • 

SUBCHAPTER D—PEER REVIEW 
ORGANIZATIONS 

• • • • • 

Pftrl 4S6--Utlttzatk>n snd Ouallty Control 
Review 


PART 400—INTRODUCTIONS; 
DEFINITIONS 

Tlie authority citation for Part 400 
continues to read at follows: 

Authofity: Secs. 1102 snd 1S71 of the Social 
Security Act (42 U.S C. 1302 and 130Shh) and 
44 ir.s e. Chapter 35. 

II. Section 400.200 is amended by 
adding in alphabetical order, the 
definition of ^Area” to read as follows: 

<400.200 General definttlons. 

• • • • • 

'*Area"* means the geographical area 
within tho boundaries of a State or a 
State or other iurisdiction designated as 
constitution an area with respect to 
which a Professional Standards Review 
Organization or a Utilization and 
Quality Control Peer Review 
Organization lias beim or may Jie 
designated. 

• • • • • 

PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

III. Part 405 Is amended as follows: 

A. The authority citation for Subpart 
C is revised to read as follows: 

Authority: Secs. 1102.1154(al(2nB). 1515. 
im 1642, 1662.1066.1870.1671, and 1679 of 
the Social Security Act (42 US.C. 1302.1320o- 
3(uH2)(B). 1395g. 13051.139Su. 1395y. laOScc. 
13»5ga. 139Shh. 1396PP), and 31 U.S.C 3711 

B. In Subpart C, < 405.330 is amended 
by revising paragraph (b) to read as 
follows: 

} 405.3^ Paymant for cortain 
nonreimbursabla expenses. 

• • • • • 

(b) Payment may be made under this 
provision for not more than 2 days for 
inpatient hospital services, post- 
hospital. SNF care, or home health 
seri’ices (as defined in << 409.10,409.20, 
and 409.40. respectively) when tho fiscal 
intermediary or PRO determines that 
additional lime is required In order to 
arrange for post discharge care, and 
when the additional care is furnished 
after whichever of the following days is 
the earlier. 


(1) The day on which the individual, 
to whom the services were furnished, 
has been determined, under < 40S.332(a), 
to have knowledge, actual or imputed, 
that those services were excluded from 
coverage by reason of < 40S.310(g) or 

S 405.310(k); or 

(2) The day on which the provider of 
the services, has bc^en determined, under 
S 405.332(b), to have knowledge, actual 
or imputed, that the services were 
excluded from coverage as custodial 
care (§ 405.310(g)) or as not reasonable 
and necessary (< 405.310(k]). 

C The authority citation for Subpart 
G continues to read as follows: 

Aulbocity; Secs. 1102.1154,1155.1869(b). 
1671.1672 and 1679 of the Social Security Act 
(42 U.S.C. 1302.1320c. laoSfftb). 1305Kh. 1395ii 
and 1395pp). 

In § 405.704(b), the introductory 
paragraph is reprinted, and paragraphs 
(b)(ll) and (b)(12) arc revised to read as 
follows: 

§405.704 Actions wttich arc initial 
determinattons. 

• • • • • 

(b) Requests for payment by or on 
behalf of individuals. An initial 
determination with respect to an 
individual Includes any determination 
made on the basis of a request for 
pa 3 micnt by or on behalf of the 
individual under Part A of Medicare, 
including a determination with respect 
to: 

• • • • • 

(11) llie medical neciessity of services 
(See Parts 466 and 473 of this chapter for 
provisions pertaining to initial and 
reconsidered determinations made by a 
PSRO or PRO.); 

(12) When services are excluded from 
coverage as custodial (are (< 40S.310(g)) 
or as not reasonable and necessary 

(S 405.310(k]), whether the individual or 
the provider of services who furnished 
the services, or both, knew or could 
reasonably have been expected to know 
that the services were excluded from 
coverage (see < 405.332); and 


PART 412—PROSPECTIVE PAYMENT 
SYSTEM FOR INPATIENT HOSPITAL 
SERVICES 

The authority citation for Part 412 
continues to read as follows: 

Authority: Secs. 1102.1871 and 1886 of the 
ScKial Security Act (42 U.S.C 1302, lOOShh. 

1395WW). 

IV. Part 412 is amended as follows; 

A. In § 412.44. the introductory 
language is reprinted ivithout change for 
the convenience of the reader, 
paragraph (a) is revised and 


redesignated at paragraph fb), a new 
paragraph (a) is added, paragraphs (b) 
and (c) are redesignated as (c) and (d). 
and a new paragraph (e) is added. As 
revised § 412.44 reads as follows: 

< ^42.44 Medicai review lequiremefits; 
Admistione and quality review. 

Beginning on November 15.1964, a 
hospital must have an agreement with s 
Utilization and Quality Control Peer 
Review Organization (PRO) to have the 
PRO review, on an ongoing basis, the 
following: 

(a) The medical necessity, 
reasonableness and appropriateness of 
hospital admissions and discharges. 

(b) The medical necessity, 
reasonableness and appropriateness of 
inpatient hospital care for which 
additional payment is sought under the 
outlier provisions of < <412.82 and 412.84 
of this chapter. 

(c) The validity of the hospitaPs 
diagnostic and procedural information. 

(d) The completeness, adequacy, and 
quality of the services furnished in the 
hospital. 

(e) Other medical or other practices 
with respect to beneficiaries or billing 
for services furnished to beneficiaries 

B. Section 412.62 is amended by 
revising paragraph (b) to read as 
follows: 

<412.63 Paymant tor axteoded lefigtn ol 
stay casat (day outHars). 

• • • • • 

(b) The medical review entity (that is. 
a reRO, PRO. or intermediary) must 
review and approve to the extent 
require by HCFA— 

(1) The medical necessity and 
appropriateness of the admission and 
outlier serw'ices in the context of the 
entire stay: 

(2) The validity of the diagnostic and 
procedural coding, and 

(3) The granting of grace days. 

PART 431—STATE ORGANIZATION 
AND GENERAL ADMINISTRATION 

llie authority citation for Part 431 
continues to read as follows; 

Authority: Sec. 1102 of the Social Sveunty 
Act. (42 US.C. MOZ). unless otherwise noted- 

V. Port 431 is amended as follows: 

A. The table of contents for Pari 431 U 
amended by revising the title of 

< 431.630 to read as follows: 

• • • • • 

Sopbwl l»—Rtiatlon, With Ottwr Ag****^ 

• • • • • 

431.630 Coordination of MiKtlcuid with 
PROS. 
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B. In S 431.630. Ihe editorial note is 
removed and the section is revised to 
read as follows: 

$ 431.630 Coordination of Modleald with 
PftOs. 

(a) 'llie Stale plan may provide for the 
review of Medicaid services through a 
contract with a PRO designated under 
Part 462 of this chapter. Medicaid 
requirements for medical and utilization 
review are deemed to be met for those 
lervices or providers subject to review 
tinder the contract. 

(b) The State plan must provide that 
the contract with the PRO— 

(1) Meets the requirements of 
{ 434.6(a) of this part: 

(2) Includes a monitoring and 
evaluation plan by which the State 
ensures satisfactory performance by the 
PRO; 

(3) Identifies the services and 
providers subject to PRO review; 

(4) Ensures that the review activities 
performed by the PRO are not 
Inconsistent with PRO review activities 
of Medicare services and includes a 
description of w'hether and to what 
extent PRO determinations will be 
considered conclusive for Medicaid 
payment purposes. 

PART 433—STATE FISCAL 

administration 

VI. Part 433 is amended as follows; 

A. The authority citation for Part 433 
ii revised to read as follows: 

Autiiority: Secs. 1102.1902(«M25). 

**»(t)(3), 1903(d)(2). 1903ld)(5). 1903(o). 
'W3(p). and 1912 of the Social Security Act 
I42US.C 1302,1396a(a)(25). 1396b(a)(3). 
*3e8b(dH2), 1396b(d)(5), 1396b|o), 1396b(p). 
"dl39^k). unless otherwise noted 

B. Section 433.15 is amended by 
revising paragraph (b)(6)(i) to read as 
follows: 

1433.1S Rates of FFP for acfmlnistration. 

• • • • • 

(b) Activities and rates, 

• 

(®)(i) Funds expended for the 
P^^ormance of medical and utilization 
^ew by a PRO under a contract 
^lered into under section 1902(d) of the 
75 percent (section 1903(a)(3)(C) of 


^ART 456—utilization CONTROL 

authority citation for Part 456 
^oiinues to read as follows: 

Authority: Sec 1102 of ihe Social Security 
49 Stal. 647 (42 US.C 1302). 

^ Vll. amended as follows: 


A. Section 456.2 is amended by 
revising paragraph (b) to read as 
follows: 

S 456.2 Stats plan rsquirsmants. 

• • • • • 

(b) These requirements may be met by 
the agency by: 

(1) Assuming direct responsibility for 
assuring that the requirements of this 
Part are met: 

(2) Deeming, if the agency contracts 
with a PSRO designated under Part 462 
of this chapter, or 

(3) Deeming of medical and utilization 
review requirements if the agency 
contracts with a PRO to perform that 
review, which in the case of inpatient 
acute care review will also serve as the 
initial determination for PRO medical 
necessity and appropriateness review 
for patients who axe dually entitled to 
benefits under Medicare and Medicaid. 

• • • • • 

B. Section 456.65(>(c) Is revised to read 
as follows: 

§ 456.650 Basis, purpose sod scope. 

• • • • • 

(c) Scope, The reductions required by 
this subpart do not apply to¬ 
ll] Services provided under a contract 

with a health maintenance organization: 

(2) Facilities in which a PSRO is 
performing review under contract with 
the Medicaid agency, but only until a 
contract is awarded in the area to a 
PRO; or 

(3) Facilities in which a PRO is 
performing medical and utilization 
reviews under contract with the 
Medicaid agency in accordance %vith 
S 431.630 of this chapter. 

C. In $ 456.6S4(a). the introductory 
language is reprinted: paragraph (a)(4) is 
revised to include requirements for PRO 
reviews: paragraph (a)(6) is amended to 
change “as*" to ‘*an** and “provided” to 
“provider”; and paragraph (a)(7) is 
amended to change “facility and” to 
“facility that“. The revised 

§ 456.654(a)(4) reads as follows: 

§ 456.654 Rsquirsmsnts for content of 
showings and proesdurss for submittal. 

(a) An agency*8 showing for a quarter 
must— 

• • • • • 

(4) If review has been contracted to a 
PRO under ( 431.630 of this chapter or to 
a PSRO, list the date the PRO or PSRO 
contracted for review. 


PART 460—AREA DESIGNATIONS 

The authority citation for Part 460 
continues to read as follows: 


Authority: Sec. 1102 of the Social Security 
Act. 42 U.S.C. 1302. Subpart A is also issued 
under sec. 150 of Pub. L 97-246,42 U.S.C. 
1320c note. Subpart B Is also issued under 
secs, 1151 and 1153 of the Social Security Act. 
42 U.Sa 1320c and 1320O-Z. 

§460.1 lAmendad) 

VUI. Section 460.1 is amended by 
removing the deHnitions of “Area” and 
“PRO”. 

DC Part 462 is amended as follows: 

A. The table of contents is revised to 
reflect the establishment of a new 
Subpart A—General Provisions, to 
include the current § 462.2 which is 
redesignated as § 462.1; the 
redesignation of the current Subpart A 
as Subpart B to include the current 
§ 462.1 which is redesignated as § 462.2 
and the current §§ 462.3-462.16; Ihe 
redesignation of the current Subpart B 
as Subpart C to include the current 
§S 462.100-462.107; and the revision of 
the authority citation to read as follows: 

PART 462—PEER REVIEW 
ORGANIZATIONS 

Subpart A—Genaral Provisions 

Sec. 

462.1 Definitions. 

Subpsft D—PSRO 

462.2 Scope and applicabitity. 

462.3 Eligibility for granU. 

462.4 Requirements for detignalion as a 
priority PSRO. 

462.5 Requirements for designation as an 
alternate PSRO. 

462.6 Application requirements for 
conditional designation. 

462.7 (Reserved) 

4626 Conditional designation as a PSRO. 

462.9 (Reserved) 

462.10 Limitation on period of conditional 
designation. 

462.11 Duration, renewal and voluntary 
termination or nonrenewal of granta. 

462.12 Involuntary termination of non¬ 
renewal or grants. 

462.13 Use of grant funds. 

462.14 Publications and copyrights. 

46215 Applicability of 45 CFR Part 74. 

46216 Additional terms and conditiona. 

Subpart C—UIIHzatlon and Quality Control 
Poar Ravlaw Organlzadona 

462.100 Scope and applicability. 

462101 Eligibility requirements for PRO 
contracts. 

462.102 Eligibility of physician-sponsored 
organizations. 

462.103 Eligibility of physidan-accest 
organizations. 

462.104 Requirements for demonstrating 
ability to perform review. 

462.105 Prohibition against contracting with 
health care facilities. 

462106 Prohibition against contracting with 
payor organizations. 

462.107 PRO contract award. 
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Authority: Sec. 1102 of the Sodel Security 
Act. 42 US.C 1302. Subpart B Is alto ittued 
under tec. ISO of Pub. L 97-246 U.S.C 1320c 
note. Subpart C it alto Ittued under tect. 

11S2 and 11S3 of the Social Security Act. 
use 1320cvBnd 1320-2. 

B. The current Subparts A and B are 
redesignated as Subparts B and C. 
respectively. 

C. 1. A new Subpart A—General 
Provisions is established to include the 
current i 462.2 which is redesignated as 
§ 462.1. 

2. Hie newly designated I 462.1 is 
amended by removing the deftnition of 
**PRO‘* and by revising the definition of 
*Tayor organization** to read as follows: 

$462.1 Oennltions. 

« • • • • 

**P«yor organization** means any 
organization, other than a self-insured 
employer, which makes payments 
directly or indirectly to heolth care 
practitioners or providers whose health 
care services are reviewed by the 
organization or would be reviewed by 
the organization if it entered into a PRO 
contract. **Payor organization** also 
means any organization which is 
afPiliated with any entity which makes 
payments as described above, by virtue 
of the organization having two or more 
governing body members who are also 
either governing body members, officers, 
partners. 5 percent or more owners or 
munaging employees in a health 
maintenance organization or 
competitive medical plan. 

• • • • • 

$ 462.1 (Redesignated as { 462.21 

D. The newly designated Subpart B is 
amended by redesignating the current 

i 462.1 as $ 462.2. 

E. The newly designated Subpart C is 
amended os follows: 

1. Section 462.102 is amended by 
revising paragraph (a) to read as 
follows: 

$462,102 ENgOMlity of physician- 
aponsoced organizations. 

(a) In order to be eligible for 
designation as a physician-sponsored 
PRO. an organization must meet the 
following conditions: 

(1) Be composed of a substantial 
number of the licensed doctors of 
medicine and osteopathy practicing 
medicine or surgery in the review area 
and who are representative of the 
physicians practicing in the area. 

(2) Not be a health care facility, health 
care facility association, or health care 
facility affiliate, as specified in 
$462,105. 

• • • • • 


2. Sections 462.103. 462.105. and 
462.106 are revised to read as follows: 

$ 462.103 Eligiblety of physlclao-access 
oegaotzations. 

(a) In order to be eligible for 
designation as a physician-access PRO. 
an organization must meet the following 
conditions; 

(1) fiave available to it. by 
arrangement or otherwise, the services 
of a sufficient number of licensed 
doctors of medicine or osteopathy 
practicing medicine or surgeiy in the 
review area to assure adequate peer 
review of the services provided by the 
various medical specialties and 
8ubspecialti€^s. 

(2) Not be a health care facility, health 
care facility association, or health care 
facility affiliate, as specified in 

$ 462.105. 

(b) An organization meets the 
requirements of paragraph (a](1] of this 
section if it demonstrates— 

(1) That it has available to it at least 
one physician in every generally 
recognized sptecialty; and 

(2) The existence of an arrangement 
or arrangements with physicians under 
w^hich the physicians would conduct 
review for the organization. 


$ 462.105 Pfoh^Mtfon against contracting 
with haaim cart faciHtlam. 

(a) Basic rule. Except as permitted 
under paragraph (b) of this section, the 
following are not eligible for PRO 
contracts: 

|1) A health care facility in the PRO 
area. 

(2) An association of health care 
facilities in the PRO area. 

(3) A health care facility affiliate; that 
is. an organization in which more than 
20 percent of the members of the 
governing body are also either a 
governing body member, officer, partner, 
five percent or more owner, or managing 
employee in a health care facility or 
association of health care facilities in 
the PRO area. 

(b) Exceptions. Effective November 
15,1964. the prohibition stated in 
paragraph (a) of this section will not 
apply to a payor organization if HCFA 
determines under $ 462.106 that there is 
no other eligible organization available. 

Ic) Subcontracting. A PRO must not 
subcontract with a facility to conduct 
any review activities except for the 
review of the quality of care. 

$ 462. tp6 Prohibition against contracting 
wtth payof organlzatlont. 

Pa>*or organizations are not eligible to 
become PROs for the area In which they 
make payments until November IS, 1984. 


If no PRO contract for an area is 
awarded before Noveml)cr 15.1964. a 
payor oiganization will be determined 
eligible by I IGF A. if an eligible 
organization that is not a payor 
organization is unavailable at that time. 
HCFA may determine the unavailability 
of nonpayor organizations based on the 
lack of response to an appropriate 
Request for Proposal. 

3. In I 462.107, the introductory 
language is reprinted, and paragraph |d) 
is revised to read as follows: 

$ 462.107 PRO contract award. 

HCFA. in awarding PRO contracts, 
will take the following actions— 

• • • • • 

|d) Subject to the limitations* 
establish^ by $$ 462.105 and 462.106. 
award the contract for the given PRO 
area to the selected organization for a 
period of two years. 

X. Part 466 is amended as set forth 
below: 

A. The title of Part 466 is revised to 
read as set forth below. 

B. 'Fhe table of contents is amended to 
reflect the revision of Subpart A— 
“General Provisions** to include only 
current $ 466.2. which is redesignated as 
$ 466.1. the revision of the title and 
contents of Subpart B—PSRO Review, to 
include current $ 466.1 which is 
redesignated as $ 466.2 and current 

$ $ 466.3 through 466.63 with center 
headings, the removal of the headings of 
Subparts D and E and the revision of the 
heading of Subpart C As revised, the 
table of contents reads as follows: 

PART 466—UTIUZATION AND 
QUALITY CONTROL REVIEW 

Subpart A—Cenoral Provtslona 
S«c 

466.1 Darmitions. 

Subpart B—PSRO Review 
Geoeral 

466.2 Statutory provisions and applicability 
4663 Review obieclives. 

460.4 Examination of the operation end 
records of hospitals. 

4665 Refusal of hoepita) to allow PSKO 
entry and performance of review 

4666 Reports to HCFA 

46610 General requirements for concurrcsl 
review. 

46611 Admission review. 

46612 Continued stay review. 

466.13 FJective procedures review. 

460.14 Preadmission review. 

46615 Modifketions of review acllviiie*- 
46610 Notice of adverse determination 
46617 Informing discharge planners 
406.18 Medical care evaluation (MCE) 
studies. 

46619 Profile analysis. 
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Involvemenl of health care 
prdctitkmen other than phytidaiu. 

401Z1 Reviewer quaUficationa and 
{>drtici|MitioiL 

taSiiz Alternative review methods. 

Oileitaled Review 

HftJO Opportunity for hospitals to seek 
detection. 

nut Letter of interest 

R(.32 Details of delegated review plan. 

R6J3 Determination and notice of hospital 
capability. 

m34 Delegation of review activities. 

IHUS Agreement with delegated hospitals. 
105.3b PSRO monitoring and reassessment 
of hospital capability. 
ittSJ? Rt^considerations. 

ISk38 Monitoring by HCFA. 

|4tk39 PSRO responsibilities wlien 
delegatfon is denied withdrawn, or 
I difuipproved. 

[hones. Criteria, and Standards for Review 

|tM50 Basic requirement for PSRO area 
i oorms, criteria, and standards. 

MSI Fstablishment of norms, criteria, and 
vidndarda. 

|gSS2 Dissemination of norms, criteria, and 
ftlsndardl. 

|<05^ Use of norma, criteria, and standards. 
<05.54 Reviaiona. 

[•5.S5 Regional norms, criteria, and 

[ •ti^indorda. 

iMSe Review of PSRO norms, critena. and 
I •Undardt, 

[Rsiaciof of Review Activities 

150550 Applicability and aoope. 

MCI Areawido budgcL 

K<5b2 Koimbursement to delegated 

I bospitals. 

^53 keimbursemant fur nondelegaled 
I hospitals. 

I^art C—Heview Reaponaibilltiea of 
IJ^Iion and Ouattty Control Peer Review 
P9^ationa(PROa) 

P*Mil Provbloos 

Statutory beset, applicability and 
I pmvfiiont. 

P®h72 N'otideetion of PRO designation and 
I iwplpmenletion of review. 

Ph74 (;merat requirements for assumption 
1 review. 

CooperatioQ with health care 
I wcilitiee. 

^('sponaibnitiea of health cure 
I wcUitiaa. 

1**^ f'^ordinadon with Medicare fiscal 
I ‘r^J' iTnedlarle* and carriers. 

Continuation of functions not 
■ ‘^tifned by PROs 

P® ^visw Fuoctiocis 

Uutial denial determinations. 
.,^«nges at a result of DRC 
'’slidationa, 

|•^^oncl^^flve effect of PRO initial 
I omial determinations and changes us a 
t ^ult of DRC validations. 

Correletioii of Title XI functions with 
I XVm functions. 

Examination of the operations and 
I '’^ds of health care facilities. 


465.90 Lack of cooperation by a health care 
facility or practitioner. 

466R2 General requirements for PRO 
review. 

466.93 Opportunity to discuss proposed 
initial denial determination and changes 
as a result of a DRC validation. 

466.94 Notice of PRO InlUal denial 
determination and changes as a result of 
a DRC validation. 

466.96 Review period and reopening of 

initial denial determinations and changes 
as a result of DRC validations. 

466.96 Reviewer qualincations and 
participation. 

466.100 Use of norms and criteria. 

466.102 Involvement of health care 
practitioners other than physicians. 
466-104 Coordination of activities. 

Authority: Sec 1102 of the Social Security 
Act 42 U4S.C. 1602. Subpart D is also issued 
under sec 150 of Pub. L 97-248. 42 U.S.C 
1320c note. Subpart C is alto bsuiKi under 
secs. 1151-1163, and 1868(a) of the Social 
Security Act. 42 U.S.C. 1320o-132C^12, and 
1395cc(a). 

C. Section 466.1 is redesignated as 
i 466.9 end i 46a2 is redesignated as 
§466.1. 

D. Newly designated § 466.1 Is 
amended by removing definitions of 

**HO’A**, ‘"Health care senlce*’, 
“National Coundl'*, “Other Attending 
fiealth Care Practitioner"* and 
“Secretary** and revising the derinitions 
of **Active staff privileges*’. “Admission 
review**. “Concurrent quality 
assurance'*. “Concurrenl review**, 
“Continued stay review". “Delegated 
Hospital'*. “Length-of-stay norms'*. 
“Length'orstay projection". Non* 
delegated hospital". “Norm**. 
“Physician", “Quality Review Study", 
“Skilled nursing facility (SNF)", 
“Working day", and odding in 
alphabetical order, the deRniltons of 
“Diagnosis-Related Group (DRC)*'. 

“DRG Validation**, “Five Percent or 
more owner", "Health care facility or 
facility". “Non-facility organization", 
“Outliers" “Practitioner,** 

“Preadmission certification." 
“Preadmission review," “Preprocedure 
review," “PRO review*’, “Retrospective 
review". “Review responsibility". **Slate 
survey agency." and “Subcontractor" as 
follows: 

§ 4^1 Dafinitloos. . 

Attive 8(affprivileges means: (a) That 
a physician is authorized on a regular, 
rather than infrequent or courtesy, basis: 
(1) To order the admission of patients to 
a hicility; (2) to perform diagnostic 
services in a facility: or (3) to care for 
and treat patients in a facility; or (b) that 
a health care practitioner other than a 
physician is authorized on a regular, 
rather than infrequent or courtesy, basis 
to order the admission of patients to a 
facility. 


Admission review meant a review 
and determination by a PSRO or a PRO 
of the medical necessity and 
appropriateness of a patient's admission 
to a specific facility. 

• • • « • 

Concurrent quality assurance medns 
a form of PSRO review that focuses on 
the quality of health services furnished 
to individual patients, and is performed 
while the patient is in the hospital. 

Concurrent review means a review 
and determination that it focused on the 
necessity and appropriateness of 
inpatient hospital services and is 
performed while the patient is in the 
hospital. It includes admission review, 
continued slay review and. when 
appropriate, procedure review. 

Continued stay review means PSRO 
or PRO review that is performed after 
admission review and during a patient's 
hospitalization to determine the medical 
necessity and appropriateness of 
continuing the patient's stay at a 
hospital level of care. 

• • • • • 

Delegated hospital means a hospital 
to w’hich PSRO review functions are 
delegated under Subpart B. 

Diagnosis related group (DRC) means 
a system for classifying inpatient 
hospital discharges. DRGs are used for 
purposes of determining paymient to 
hospitals for inpatient hospital services 
under the Medicare prospective 
payment system. 

DRG validation means a part of the 
prospective payment system in which a 
PRO validates that DRG assignments 
are based on the correct diagnostic and 
procedural information. 

Five percent or more owner means a 
person (including, where appropriate, u 
corporation) who: 

(a) Has an ownership interest of 5 
percent or more; 

(b) Has an indirect ownership interest 
equal to 5 percent or more; 

(c) Has a combination of direct and 
indirect ownership interests (the 
possession of equity in the capital the 
stock, or the profits of an entity) equal to 
five percent or more: or 

(d) Is the owner of an interest of five 
percent or more in any obligation 
secured by an entity, if the interest 
equals at least five percent of the value 
of the property or assets of the entity. 

• • • • • 

Health care facility or facility means 
an organization involved in the delivery 
of health care services for which 
reimbursement may be made in whole 
or in part under Title XVIII of the Act. 
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Length-of-stay norms means 
established statistical measures of 
average lengths of stay for patients of 
similar age and diagnosis or condition. 

Length-of‘Stay projection means a 
criterion that defines the time at which 
patients of similar age and diagnosis or 
condition would be expected to be 
ready for discharge. 

• • • • • 

Non-facility organization means a 
corporate entity that (1) is not a health 
care facility; (2) is not a 5 percent or 
more owner of a facility; and (3) is not 
owned by one or more health care 
facilities or association of facilities in 
the PRO area. 

Nondelegated hospital means a 
hospital in which the PSRO conducts 
review activities using its own review 
procedures, and to which it has not 
delegated review activities under Part 
486. Subpart B of this chapter. 

Norm means a pattern of performance 
in the delivery of health care services 
that is typical for a specified group. 

Outliers means those cases that have 
either an extremely long length of stay 
or extraordinarily high costs when 
compared to most discharges classified 
in the same DRG. 

• • • • • 

Physician means a doctor of medicine 
or osteopathy or another individual who 
is authorized under State or Federal law 
to practice medicine and surgery, or 
osteopathy. This includes m^ical 
officers in American Samoa, the 
Northern Mariana Islands, and the Trust 
Territory of the Pacific Islands. 

Practitioner means an individual 
credentialed within a recognized health 
care discipline and involved in 
providing the services of that discipline 
to patients. 

• • • • • 

Preadmission certification means a 
favorable determination, transmitted to 
the hospital and the fiscal intermediary, 
approving the patient's admission for 
payment purposes. 

Preadmission review means review 
prior to a patient's admission to a 
hospital to determine, for payment 
purposes, the reasonableness, medical 
necessity and appropriateness of 
placement at an acute level of care. 

Preprocedure review means review of 
a surgical or other invasive procedure 
prior to the conduct of the procedure. 

PRO review means review performed 
in fulfillment of a contract with HCFA. 
either by the PRO or its subcontractors. 

• • • • • 

Quality review study means an 
assessment conducted by or for a PRO 
of a patient care problem for the 
purpose of improving patient care 


through peer analysis, interv'ention, 
resolution of the problem and follow-up. 

Retrospective review means review 
that is conducted after services are 
provided to a patient. The review is 
focused on determining the 
appropriateness, necessity, quality, and 
reasonableness of health care ser\ices 
provided. 

• • • • • 

Review responsibility means (1) the 
responsibility of the PRO to perform 
review functions prescribed under Part 
B of Title XI of the Act and the Social 
Security Amendments of 1983 (Pub. L 
No. 96-21) and the regulations of this 
part: (2) the responsibility to fulfill the 
terms and meet the objectives set forth 
in the negotiated contract between 
HCFA and the PRO; and (3) the 
authority of a PRO to make conclusive 
initial denial determinations regarding 
the medical necessity and 
appropriateness of health care and 
changes as a result of DRG validations. 

Skilled nursing facility (SNF) means a 
health care institution or distinct part of 
on institution that (a) is primarily 
engaged in providing skilled nursing 
care or rehabilitative services to injured, 
disabled, or sick persons, and (b) has an 
agreement to participate in Medicare or 
Medicaid or both, and (c) is not a 
Christian Science sanatorium operated 
or listed and certified by the First 
Church of Christ Scientist, Boston. 
Massachusetts. 

• • • • • 

State survey agency means an agency 
performing provider surveys in 
accordance with an agreement under 
i 405.685 of this chapter. 

^Subcontractor'* means a facility or a 
non-facility organization under contract 
with a PRO to perform PRO review 
functions. 

Working day means any one of at 
least five days of each week (excluding, 
at the option of each PSRO or PRO. legal 
holidays) on which the necessary 
personnel are available to perform 
review. 

Subparts B through E—(Amerxltdl 

B. The headings for Subparts C, D. 
and E are removed, and §} 466.30 
through 406.63 are incorporated into 
Subpart B. Subpart B is amended by 
revising the title to read "PSRO 
Review", including the newly 
redesignated S 466.2 and incorporating 
therein current §$ 466.3 through 466.63. 
and adding center headings as follows: 
Center heading "Delegated Review" is 
added immediately before i 466.30, 
center heading "Norms. Criteria, and 
Standards for Review" is added 
immediately before { 466.50 and center 


heading "Financing of Review 
Activities" is added immediately before 
i 466.60. 

F. Subpart C consisting of $ $ 466.70 
through 406.104 is added to read as 
follows: 

Subpart C—Review Responsibilities of 
Utilization and Quality Control Peer 
Review Organizations (PROs) 

General Provisions 

§ 466.70 Statutory bases. appScabflity m 
provisions. 

(a) Statutory basis. Sections 1154. 
1886(a)(1)(F) and 1886(0(2) of the Act 
require that a PRO review those service* 
furnished by physicians, other health 
care professionals, providers and 
suppliers as specified in its contract 
with the Secretary. 

(b) Applicability. The regulations in 
this subpart apply to review conducted 
by a PRO and its subcontractors. 

(c) Scope of PRO review. In its review, 
the PRO must determine (in accordance 
with the terms of its contract]— 

(1) Whether the services arc or were 
reasonable and medically necessan.' for 
the diagnosis and treatment of illnesi or 
injury or to improve functioning of a 
malformed body member, or (with 
respect to pneumococcal vaccine] for 
prevention of illness or (in the case of 
hospice care) for the palliation and 
management of terminal illness: 

(2) Whether the quality of the gervioei i 
meets professionally recognized 
standards of health care: 

(3) Whether those services furnished 
or proposed to be furnished on an 
inpatient basis could, consistent with 
the provisions of appropriate mediciil 
care, be effectively furnished more 
economically on an outpatient basis or 
in an inpatient health care facility of a 
different type; 

(4) Through DRG validation, the 
validity of diagnostic and procedural 
information supplied by the hospital; 

(5) The completeness, adequacy and 
quality of hospital care provided; 

(6) The medical necessity, 
reasonableness and appropriateness of 
hospital admissions and discharges. 

(7) The medical necessity, 
reasonableness and appropriateness of 
inpatient hospital care for which 
additional payment Is sought under the 
outlier provisions of S{ 412.82 and 
412.84 of this chapter, and 

(8) Whether a hospital has 
misrepresented admission or discharge 
information or has taken an action that 
results in— 

(i) The unnecessary admission i 
individual entitled to benefits under 
A: 
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|u| Unnecessary multiple admissions 
o( an indi\idual; or 
|iii) Other Inappropriate medical or 
otl^r practices with respect to 
beneficiaries or billing for services 
furnished to beneficiaries. 

|d) Payment determinations. On the 
basis of the review specified under 
para^ephs (c) (1). (3). (6) and and (8) 
of this section* the PRO must determine 
whether payment may be made for these 
services. A PRO may grant a period of 
Dot more than two days (grace days) for 
the purpose of arranging post discharge 
care when the provider did not know or 
could not reasonably be expected to 
have known that payment for the 
lervicefs) would not be made under the 
Medicare program as specified in 
i 405.330(b). 

(e) Other duties and functions, (1) The 
PKO must review at least a random 
simple of hospital discharges each 
({uarter and submit new diagnostic and 
procedural information to the Medicare 
fiscal intermediary or carrier if it 
determines that the Information 
submitted by the hospital was incorrect. 

(2) The PRO must also perform other 
duties, functions, and responsibilities as 
required by IICFA. 

§416.72 Notification of PRO designation 
md Implementation of review. 

(a) Notice of HCFA *8 decision. HCFA 
rends written notification of a PRO 
I contract award to the Slate survey 
f 48«ncy and Medicare fiscal 
j intermediaries and carriers. The 
! notification includes the effective dates 
I of the PRO contract and specifies the 
^ wca and types of health care facilities 
j tobe reviewed by the PRO. The PRO 
®ust make a similar notincation when 
[ re\iew responsibilities arc 
I •ubcontracled. 

I ^)i^otification to health care 
j facilities and the public. As specified in 
contract with HCFA, the PRO must— 
U) Provide to each health care facility 
l^^wied to come under review, a 
1 wly written notice that specifics the 
and manner in which the PRO 
I implement review, and the 

I lo be furnished by the 

I Wlity to each Medicare beneficiary 
I “pon admission as specified in 
M^^^^BtbMslofthis part 
I U) Publish, in at least one local 

of general circulation In the 
® notice that states the dale 
IfJ ^9 resume review 
L Wities and lists each urea 
iTvfD facility to be under review. 

ItK ^*^9 indicate that its plan for 
L of health care services as 

liv its contract with HCFA is 

■PRfv u inspection in the 

I » business office and give the 


address, telephone number and usual 
hours of business. 

1466.74 General requirements for the 
assumptloo of review. 

(a) A PRO must assume review 
responsibility in accordance vsrith the 
schedule, functions and negotiated 
objectives specified in its contract with 
HCFA. 

(b) A PRO must notify the appropriate 
Medicare fiscal interm^iary or carrier 
of its assumption of review in specific 
health care facilities no later than five 
working days after the day that review 
is assumed in the fadiity. 

(c) A PRO must maintain and make 
available for public inspection at its 
principal business ofRce— 

(1) A copy of each agreement lyith 
Medicare fiscal intermediaries and 
carrier 

(2) A copy of its currently approved 
review plan that includes the PRO'S 
method for implementing review; and 

(3) Copies of all subcontracts for the 
conduct of review. 

(d) A PRO must not subcontract with 
a facility to conduct any review 
activities except for the review of the 
quality of care. The PRO may 
subcontract with a non-faedity 
organization to conduct review in a 
fadiity. 

(e) if required by HCFA. a PRO is 
responsible for compiling statistics 
based on the criteria contained in 

§ 405.332 of this chapter and making 
limitation of liability determinations on 
exduded coverage of certain services 
that are made under section 1679 of the 
Act If required by HCFA, PROs must 
also notify a provider of these 
determinations. These determinations 
and further appeals are governed by the 
reconsideration and appeals procedures 
in Part 405. Subpart G of this chapter for 
Medicare Part A related determinations 
and Part 405, Subpart H of this chapter 
for Medicare Part B related 
determinations. 

(f) A PRO must make its 
responsibibties under its contract with 
HCFA. primary to all other interests and 
activities that the PRO undertakes.. 

§ 466.76 Cooperation with health care 
fecIMtles. 

Before implementation of review, a 
PRO must make a good faith effort to 
discuss the PRO'S administrative and 
review procedures with each involved 
health care facility. 

S 466.78 Reeponea>illtios of hoalth care 
faculties. 

(a) Beginning November 15.1984. 
every luMpitai seeking payment for 
services provided to Medicare 
beneficiaries must maintain a written 


agreement with a PRO operating In the 
area in which the hospital is located. 
These agreements must piovide for the 
PRO review specified in f 46a70(c). 

fb) Cooperation with PROs. Health 
care facilities that submit Medicare 
claims must cooperate in the assumption 
and conduct of PRO review. Facilities 
must— 

(1) Allocate adequate space to the 
PRO for its conduct of review at the 
tiroes the PRO Is conducting review. 

(2) Provide patient care data and other 
pertinent data to the PRO at the time the 
PRO is collecting review information 
that is required for the PRO to make its 
determinations. When review is 
performed away from the facility, the 
facility must photocopy and deliver to 
the PRO. without charge, all required 
information within 30 days of a request. 
When the PRO does post^admission, 
preprocedure review, the fadiity must 
provide the necessary information 
before the procedure is performed, 
unless it must be performed on an 
emergency basis. 

(3) Inform Medicare beneficiaries at 
the time of admission, in writing, that 
the care for which Medicare payment is 
sought will be subject to PRO review 
and indicate the potential outcomes of 
that review. Furnishing this information 
to the patient does not constitute notice, 
under § 405.332(a) of this chapter, that 
can support a finding that the 
benefidary knew the services were not 
covered. 

(4) When the fadiity has issued a 
written determination in accordance 
with I 412.42(c)(3) of this chapter that a 
benefidary no longer requries inpatient 
hospital care, it must submit a copy of 
its determination to the PRO within 3 
working days. 

(5) Assure. In accordance with the 
provisions of its agreement with the 
PRO, that each case subject to 
preadmission review has been reviewed 
and approved by the PRO before 
admission to the hospital or a timely 
request has been made for PRO review. 

(6) (i] Agree to accept financial 
liability for any admission subject to 
preadmission review that was not 
reviewed by the PRO and is 
subsequently determined to be 
inappropriate or not medically 
necessary. 

(ii) The provisions of paragraph 
(b)(6)(i) of this section do not apply if a 
facility, in accordance with its 
agreement %vilh a PRO. makes a timely 
request for preadmission review and the 
PRO does not review the case timely. 
Cases of this type are subject to 
retrospective prepayment review under 
paragraph (bM7) of this section. 
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(7) Agree that, if the hospital admits a 
case subject to preadmission review 
without certiHcation. the case must 
receive retrospective prepayment 
review, according to the review priority 
established by the PRO. 

f 466.80 Coordination with Medicart fiscal 
Intarmediaries and carriers. 

(a) Procedures for agreements. The 
Medicare fiscal intermediary or carrier 
must have a written agreement with the 
PRO. The PRO must take the initiative 
with the Hscal intermediary or carrier in 
developing the agreement. The following 
steps must be taken in developing the 
agreement. 

(1) The PRO and the fiscal 
intermediary or carrier must negotiate in 
good faith in an e^ort to reach written 
agreement. If they cannot reach 
agreement. HGPA will assist them in 
resolving matters in dispute. 

(2) The PRO must incorporate its 
administrative procedures into an 
agreement with the fiscal intermediary 
or carrier and obtain approval from 
HCFA. before it makes conclusive 
determinations for the Medicare 
program, unless HCFA finds that the 
fiscal intermediary or carrier has— 

(i) Refused to negotiate in good faith 
or in a timely manner, or 

(ii) Insisted on including in the 
agreement provisions that are outside 
the scope of its authority under the Act. 

(b) Content of agreement The 
agreement must Include procedures 
for— 

(1) Informing the appropriate 
Medicare fiscal intermediaries and 
carriers of— 

(1) Changes as a result of DRG 
validations and revisions as a result of 
the review of these changes: and 

(ii) Initial denial determinations and 
revisions of these determinations as a 

result of-reconsideration and 

all approvals and denials with respect to 
cases subject to preadmission review 
and outlier claims in hospitals under a 
prospective payment system for health 
care services and items; 

(2) Exchanging data or information; 

(3) Modifying the procedures when 
additional review responsibility Is 
authorized by HCFA; and 

(4) Any other matters that are 
necessary for the coordination of 
functions. 

(c) Aetjon of HCFA. (1) Within the 
time specified in its contract the PRO 
must submit to HCFA for approval its 
agreement with the Medicare fiscal 
intermediaries carriers, and if an 
agreement has not been established, the 
PRO*s proposed administrative 
procedures, including any comments by 


the Medicare fiscal intermediaries and 
carriers. 

(2) If HCFA approves the agreement 
or the administrative procedures (after a 
finding by HCFA as specified in 
paragraph (a)(2) of this section), the 
PRO may begin to make determinations 
under its contract with HCFA. 

(3) If HCFA disapproves the 
agreement or procedures, it will— 

(i) Notify the PRO and the appropriate 
fiscal agents in writing, stating the 
reasons for disapproval; and 

(ii) Require the PRO and fiscal 
intermediary or carrier to revise its 
agreements or procedures. 

(d) Modification of agreements. 
Agreements or procedures may be 
modified, with HCFA's approval— 

(1) Through a revised agreement with 
the fiscal intermediary or carrier, or 

(2) In the case of procedures, by the 
PRO. after providing opportunity for 
comment by the fiscal intermediary or 
carrier. 

(e) Role of the fiscal intermediary. (1) 
The fiscal intermediary will not pay any 
claims for those cases which are subject 
to preadmission review by the PRO. 
until it receives notice that the PRO has 
approved the admission after 
preadmission or retrospective review. 

(2) A PRO'S determination that an 
admission is medically necessary is not 
a guarantee of payment by the fiscal 
intermediary. Medicare coverage 
requirements must also be applied, 

} 466.82 Continuation of functions not 
assumed by PROs. 

Any of the duties and functions under 
Part B of Title XI of the Act for which a 
PRO has not assumed responsibility 
under its contract with HCFA must be 
performed in the manner and to the 
extent otherwise provided for under the 
Act or in regulations. 

S 466.63 Initial denial determinations. 

A determination by a PRO that the 
health care services furnished or 
proposed to be furnished to a patient are 
not medically necessary, are not 
reasonable, or are not at the appropriate 
level of care, is an initial denial 
determination and is appealable under 
Part 473 of this chapter. 

§ 466.84 Changes as a resutt of ORQ 
validation. 

A provider or practitioner may obtain 
a review by a PRO under Part 473 of this 
chapter for changes in diagnostic and 
procedural coding that resulted in a 
change in DRG assignment as a result of 
PRO validation activities. 


f 46665 Conclusive effect of PRO initial 
denial determinations and changes as a 
result of ORQ validations. 

A PRO initial denial determination or 
change as a result of DRG validation U 
final and binding unless, in accordance 
with the procedures in Part 473— 

(a) The initial denial determination is 
reconsidered and revised; or 

(b) The change as a result of DRG 
validation is reviewed and revised. 

S 466.86 Correlation of Title XI functions 
with Title XVIII functions. 

(a) Payment determinations. 

(1) PRO initial denial determinations 
under this part with regard to the 
reasonableness, medical necessity, and 
appropriateness of placement at an 
acute level of patient care as are also 
conclusive for payment purposes with 
regard to the following medical issues: 

(1) Whether inpatient care furnished is 
a psychiatric or tuberculosis hospital 
meets the requirements of $ 405.1629 of 
this chapter. 

(ii) Whether payment for inpatient 
hospital or SNF care beyond 20 
consecutive days Is precluded under 
§ 468.50 of this chapter because of 
failure to perform review of long-slay 
cases, 

(iii) Whether the care furnished was 
custodial care or care not reasonable 
and necessary and, as such, excluded 
under { 405.310(g) or § 405.310(k) of this 
chapter. 

(iv) Whether the care was 
appropriately furnished in the inpatient 
or outpatient setting. 

(2) Reviews with respect to 
determinations listed in paragraph (sMl) 
of this section must not be conducted, 
for purposes of payment, by Medicare 
Hscal intermediaries or carriers except 
as outlined in paragraph (c) of this 
section. 

(3) PROs make determinations as to 
the appropriateness of the location in 
which procedures are performed. A 
procedure may be medically necessary 
but denied if the PRO determines that it 
could, consistent with the provision of 
appropriate medical care, be effectively 
provided more economically on an 
outpatient basis or in an inpatient healtn 
care facility of a different type. 

(4) PRO determinations as to whether 
the provider and the beneficiary knew 
or could reasonably be expected to ha«| 
known that the services described in 
paragraph (a)(1) of this section were 
excluded are also conclusive for 
payment purposes. 

(b) Utilization review activities. PRO 
review activities to determine wheihcr 
inpatient hospital or SNF care services 
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ire reasonable and medically necessary 
and are furnished at the appropriate 
level of care fulfill the utilization review 
Rquirements set forth in 405.1035* 
406.1042, and 405.1137 of this chapter. 

(c) Coverage, Nothing in paragraphs 

(a) (1) and (3) of this section will be 
construed as precluding HCFA or a 
Medicare fiscal intermediary or carrier, 
io the proper exercise of its duties and 
boctions, from reviewing claims to 
{letermine: 

(1) In the case of items or services not 
reviewed by a PRO. whether they meet 
coverage requirements of Title XVlll 
edating to medical necessity, 
rtasonableness. or appropriateness of 
placement at an acute level of patient 
However, if a coverage determination 
pertains to medical necessity, 
reasonableness, or appropriateness of 
placement at an acute level of patient 
care, the fiscal intermediary or carrier 
most use a PRO to make a 
determination on those issues if a PRO 
is conducting review in the area and 
Bust abide by the PRO’S determination. 

(2) Whether.any claim meets coverage 
requirements of Title XVUl relating to 

I hsm other than medical necessity, 
reasonableness or appropriateness of 
I placement at an acute level of patient 
care. 

(d) Payment. Medicare fiscal 
iclcTTT.ediaries and carriers are not 
precluded from making payment 
determinations with regard to coverage 
determinations made under paragraph 
(c) of this section. 

(e) Survey, compliance and assistance 
ociivities. PRO review and monitoring 
•ctivities fulfill the requirements for 
compliance and assistance activities of 
Sute survey agencies under section 
18(M(t) with respect to sections 
W(eK8), 1061(jK8). 1881(J)(12). and 

1 i86l(k) of the Act, and activities 
I required of intermediaries and carriers 
I »«der i§ 421.100(d) and 421.200(f) of this 
[ chapter. 

! (H Appeals. The requirements and 
I procedures for PRO review of changes 
144 a result of DRG validation and the 
I ^nsideration, hearing and fudiclal 
of PRO initial denial 
terminations arc set forth in Part 473 
^this chapter. 

IExamination of tha operatkm and 
records of health car# facUitlee and 
1 Prectitiontft. 

A *^^^^orization to examine records. 

\ ^*4cility claiming Medicare payment 
I j * P^TOit a PRO or its subcontractor 
I n operation and records 

1information on charges) that 
I ^ P^^Hnent to health care services 
[ ‘«reished to Medicare beneficiaries and 


are necessary for the PRO or its 
subcontractor to¬ 
il) Perform review functions 
including, but not limited to— 

(1) DRG validation: 

(ii) Outlier review in facilities under a 
prospective payment system; and 

(iii) Implementation of corrective 
action and fraud and abuse prevention 
activities: 

(2) Evaluate cases that have been 
identified as deviating from the PRO 
norms and Criteria, or standards: and 

(3) Evaluate the capability of the 
facility to perform quality review 
functions under a subcontract with the 
PRO. 

(b) Limitations on access to records. 

A PRO has access to the records of non- 
Medicare patients if— 

(1) The records relate to review 
performed under a non-Medicare PRO 
contract and if authorized by those 
patients in accordance with State law; 
or 

(2) The PRO needs the records to 
perform its quality review 
responsibilities under the Act and 
receives authorization from the facility 
or practitioner. 

(c) Conditions of examination. When 
examining a facility’s operation or 
records the PRO must— 

(1) Examine only those operations and 
records (including information on 
charges) required to fulfill the purposes 
of paragraph (a) of this section: 

(2) Cooperate with agencies 
responsible for other examination 
functions under Federal or Federally 
assisted programs in order to minimize 
duplication of effort: 

(3) Conduct the examinations during 
reasonable hours; and 

(4) Maintain in its principal office 
written records of the results of the 
examination of the facility. 

S 466.90 Lack of cooparation by a heattti 
care facility or practitionor. 

(a) If a health care facility or 
practitioner refuses to allow a PRO to 
enter and perform the duties and 
functions required under its contract 
with HCFA. the PRO may— 

(1) Determine that the health care 
fadUty or practitioner has failed to 
comply with the requirements of 

( 474.30(c) of this chapter and report the 
matter to the HHS Inspector General: or 

(2) Issue initial denial determinations 
for those claims it is unable to review, 
make the determination that financial 
liability will be assigned to the health 
care fadlity. and report the matter to the 
HHS Inspector General. 

(b) If a PRO provides a fadlity with 
sufficient notice and a reasonable 
amount of time to respond to a request 


for information about a daim, and if the 
facility does not respond in a timely 
manner. PRO will deny the claim. 

9 466.93 Opportunity to discuss propossd 
InlUal dsnIaJ dstsimlnatioo and chan^ aa 
a rssult of a DRQ validation. 

Before a PRO reaches an initial denial 
determination or makes a change as a 
result of a DRG validation, it must— 

(a) Promptly notify the provider or 
supplier and the patient's attending 
physician (or other attending health care 
practitioner) of the proposed 
determination or DRG change: and 

(b) Afford an opportunity for the 
provider or supplier and the physidan 
(or other attending health care 
practitioner) to discuss the matter with 
the PRO physidan advisor and to 
explain the nature of the patient's need 
for health care services, induding all 
factors which predude treatment of the 
patient as an outpatient or in an 
alternative level of inpatient care, 

9466.94 NoUce of PRO Initial dsniSi 
dstsfmlnatlon and changes as a result of a 
DRQ validation. 

(a) Notice of initial denial 
determination —(1) Parties to be 
notified. A PRO must provide written 
notice of an initial denial determination 
to¬ 
il) The patient, or if the patient is 
expected to be unable to comprehend 
the notice, the patient's next of kin, 
guardian or other representative or 
sponsor, 

(ii) The attending physidan, or other 
attending health care practitioner 

(ill) The facility; and 

(iv) The fiscal intermediary or carrier. 

(2) Timing of the notice. The notice 
must be delivered to benefidaries In the 
facility or mailed to those no longer in 
the fadlity. within the following time 
periods— 

(i) For admission, on the first working 
day after the initial deni^ 
determination: 

(ii) For continued stay (e.g., outliers in 
facilities under a prospective payment 
system), by the first working day after 
the initial denial determination if the 
benefidary is still in the facility, and 
within 3 working days if the benefidary 
has been discharged; 

(iii) For preprocedure review, before 
the procedure is performed: 

(iv) For preadmission review, before 
admission: 

(v) If identification as a Medicare 
program patient has been delayed, 
within three working days of 
identification; 

(vi) For retrospective review, 
(excluding DRG validation and post 
procedure review), within 3 working 
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daya of the initial denial determination: 
and 

(vii) For post-procedure review, within 
3 working days of the initial denial 
determination. 

(3) Preodmission revfew. In the case 
of preadmission review, the PRO must 
document that the patient and the 
facility received notice of the initial 
denial determination. 

(b) Notice of changeg om a result of a 
DRG validation. The PRO must notify 
the provider and practitioner of changes 
to procedural and diagnostic 
information that result in a change of 
DRG assignment, within 30 days of the 
PRO*s decision. 

(c) Content of the notice. The notice 
must be understandable and %vritten in 
plain English and roust contain— 

(1) The reason for the initial denial 
determinatioo or change as a result of 
the DRG validation; 

(2) For day outliers in hospitals, the 
date on which the stay or services in the 
facility will not be approved as being 
reasonable and medically necessary or 
appropriate to the patientt* health care 
needs; 

(3) A statement informing each party 
or his or her repretenlalive of the right 
to request in accordance with the 
provisions of Part 473. Subpart B of this 
chapter— 

(1) Review of a change resulting from 
DRG validation; or 

(ii) Reconsideradoo of the initial 
denial determinadon; 

(4) The locadons for filing a request 
for reconsideration or review and the 
time period within which a request must 
be filed: 

(5) A statement about who is liable for 
payment of the denied services under 
section 1379 of the Act and 

(6) A statement concerning the dudes 
and functions of the PRO under the Act 

(d) Notice to payers. The PRO must 
provide prompt written notice of an 
initial denial dfiTermination or changes 
as a result of a DRG validation to the 
Medicare fiscal intermediary or carrier 
within the same time pericxis as the 
notices to the other parties. 

(e) Record of initial denial 
determination and changes as a result 
of a DRG validation. (Ij The PRO most 
document and preserve a record of all 
initial denial determinations and 
changes as a result of DRG validations 
for six years from the date the services 
in question were provided. 

(2) The documentary record must 
include— 

(i) The detailed basis for the initial 
denial determination or changes as a 
result of a DRG validation; and 

(ii) A copy of the determination or 
change in DRG notices sent to all parties 


end identification of eoch party and the 
date on which the notice was mailed or 
delivered. 

9 464.96 Review period and reopening of 
initial denial deterniinations and changes as 
a reeuft of DRQ vahdatkm. 

(a) General timeframe. A PRO or its 
sub(^ tractor— 

(1) Within one year of the date of the 
claim containing the service in question, 
may review and deny payment; and 

(2) Within one year of the date of Its 
decision, may reopen an initial denial 
determination or a change as a result of 
a DRG validation. 

(b) Extended timeframes. (1) An initial 
denial determination or chacige as a 
result of a DRG validation may be made 
after one year but within four years of 
the date of the claim containing the 
service in question, if HCFA approves. 

(2) A reopening of on Initiui denial 
determination or change as a result of a 
DRG validation may be made after one 
year but within four years of the date of 
the PRO’S decision if— 

(i) Additional information b received 
on the patient’s condition; 

(Ii) Reviewer error occurred in 
interpretation or application of 
Medicare coverage policy or review 
criteria; 

(ill) ’There is an error apparent on the 
face of the evidence upon which the 
initial denial or DRG validation was 
based; or 

(iv) There is a clerical error in the 
statement of the initial denial 
determination or change as a result of a 
DRG validation. 

(c) Fraud and ahuse. (i) A PRO or lb 
subcontractor may review and deny 
payment anytime there is a finding that 
the claim for service involves fraud or a 
similar abusive practice that does not 
support a finding of fraud. 

(ii) An Initial denial determination or 
change as a result of a DRG vaHdatlon 
may be reopened and revised anytime 
there is a finding that It was obtained 
through fraud or a similar abusive 
practice that does not support a finding 
of fraud. 

9 466.96 Reviewer qualifications otmI 
portidpalion. 

(a) P&er review by physician. (1) 
Except as provided in paragraph (a)(2) 
of this section, each person who makes 
an initial denial determination obout 
services furnished or proposed to be 
furnished by a licensf^ doctor of 
medicine or osteopathy or by a doctor of 
dentistry must be respectively another 
licensed doctor of medicine or 
osteopathy or of dentistry with active 
staff privileges in one or more hospitals 
in the PRO area. 


(2) If a PRO determiners that peers are 
not available to make initial denial 
determinatiorui, a doctor of medicine or 
osteopathy may make denial 
determinations for services ordered or 
performed by a doctor in any of the 
three specialties. 

(3) For purposes of paragraph (b)( 1) of 
thb seetkm. Individuals authorized to 
practice medicine in American Sanio 4 i. 
the Northern Mariana Islands, and the 
Trust Territory of the Pacific Islands ub 
’’ medical cheers” may make 
detetminations on care ordered or 
furnished by their peers but not on care 
ordered or furnish^ by licensed doctors 
of medicine or osteopathy. 

(b) Feer review by health care 
practitioners other than physicians 
Health care practitioners other than 
physicians may review servicea 
furnished by other practitioners in the 
same professional field. 

(c) DRG validation review. Dcdsioni 
ab^t procedural and diagnostic 
information must be made by 
physicians. Technical coding issues 
most be reviewed by individuals with 
training and experience in ICD-9-Oi 
coding. 

(d) Persons excluded from review. (1) 
A person may not review health care 
services or make initial denial 
determinations or changes as a result of 
DRG validations if he or she. or a 
member of his or her family— 

(1) Participated in developing or 
executing the beneficiary's treatment 
plan: 

(ii) Is a member of the beneficiary s 
family; or 

(tiij Is a governing body member, 
officer, partner. 5 percent or more 
owner, or managing employee in the 
health care facility where the Servians 
were or are lo be furnished. 

(2) A member of a reviewer’s family h 
a spouse (other than a spouse who Is 
legally separated under a decree of 
divorce or separate maintenance), child 
(including a legally adopted child), 
grandchild, parent or grandparent 

9466.100 Uaa of nofffis and crilsrta. 

(a) Use of norms. As specified in its 
contract, a PRO must use national, or 
where appropriate, regional norms in 
conducting review to achieve PRC) 
contract objectives. However, with 
regard to determining the number of 
procedures selected for preadmiisioa 
review, a PRO must use national 
admission norms. 

(b) Use of criteria. In assetainK the 
need for and appropriateness of sn 
inpatient health care facility stay, s fW 
must apply criteria lo determine— 









Federal Register / VoL 50, No. 74 / Wednesday. April 17, 1985 / Rules and Regulations 15335 


(1) The necessity for facility 
•dinissiofi and continued stay (in cases 
of day outliers In hospitals under 
prospective payment); 

(2) The necessity for surgery and other 
invasive diagnostic and therapeutic 
procedures: or 

(3) The appropriateness of providing 
services at a particular health care 
fkiiity or at a particular level of care. 

The PRO nftst determine whether the 

I beneficiary requires the level of care 
I received or whether a lower and less 
jooiUy level of care would be equally 
I effective. 

(c| Establishment of criteria and 
itiandards* For the conduct of review a 
iPRO must— 

(1) Establish written criteria based 
ispon typical patterns of practice in the 

I PRO area, or use national criteria where 
. appropriate: and 

(2) Establish written criteria and 

I standards to be used in conducting 
I quality review studies. 

(d) Variant criteria and standards. A 
I PRO may establish specific criteria and 
standards to be applied to certain 
locations and facilities in the PRO area 
I if the PRO determines that— 

(1) The patterns of practice in those 
locations and facilities are substantially 
different from patterns in the remainder 
I of the PRO area: and 

(2) There is a reasonable basis for the 
difference which makes the variation 
•ppropriate. 

I t6S.i02 Invoivtment of health care 
I P^sctttloners othor than physiciana. 

(a) Basic requirement Except as 
provided in paragraph (b) of this section. 
I a PRO must meet the following 
|r«luirements: 

(1) Consult with the peers of the 
I practitioners who furnish the services 
loader review of the PRO review care 
land services delivered by health care 
I practitioners other than physicians. 

I (2) Assure that in determinations 
■ regarding medical necessity of services 
jar the quality of the services they 
l^sh, these practitioners arc involved 

(I) Developing PRO criteria and 
|ftaodards; 

Iji) Selecting norms to be used; and 
- lui) Developing review mechanisms 
I furnished by their peers. 

1.1^1 ^ure that an initial denial 

or a change as a result of 
I ^ J^^fldation of services provided by 
laK care practitioner other than a 

|P«yaician is made by a physician only 
l^r consultation with a peer of that 
““Jchtioner. Initial denial 
l^i^^^uationa and changes as a result 
t '’’^lldations must be made only 
• physician or dentist 


(b) Exception. The requirements of 
paragraph (a) of this section do not 
apply if— 

(i) The PRO has been unable to obtain 
a rosier of peer practitioners available 
to perform review; or 

(ii) The practitioners arc precluded 
from performing review because they 
participated in the treatment of the 
patient the patient is a relative, or the 
practitioners have a financial interest in 
the health care facility as described in 

S 466.98(d). 

(c) Peer involvement in quality review 
studies: Practitioners must be involved 
in the design of quality review studies, 
development of criteria, and actual 
conduct of studies involving their peers. 

(d) Consultation with practitioners 
other than physicians. To the extent 
practicable, a PRO must consult with 
nurses and other professional health 
care practitioners (other than physicians 
defined in 1861 (r) (1) and (2) of the Act) 
and with representatives of institutional 
and noninstitutional providers and 
suppliers with respect to the PRO'S 
responsibility for review. 

{466.104 Coordination of acttvtties. 

In order to achieve efficient and 
economical review, a PRO must 
coordinate its activities (including 
information exchanges) with the 
activities of— 

(a) Medicare fiscal intermediaries and 
carriers: 

(b) Other PROs: and 

(c) Other public or private review 
organizations as may be appropriate. 

(Catalog of Federal Domestic Assistance 
Program Na 13.714. Medical Assistance 
Program; No 13.773, Medical—Hospital 
Insurance; No. 13.774, Medicare- 
Supplementary Medical Insurance) 

Dated: December 17,1984. 

Carobme K. Oa\is, 

Administrator, Health Care Financing 
Administration. 

Approved: |anuary 28.1986. 

Margaret M. Hecktar, 

Secretary. 
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42 CFR Parts 405. 420, 474 and 489 
IHSQ-109-F) 

Medicare Program; Utilization and 
Quality Control Peer Review 
Organizations—Imposition of 
Sanctions on Health Care Practitioners 
and Providers of Health Care Services 

AGENCY: Health Care Financing 
Administration (HCFA). HHS. 


action: Final rule. 


summary: This final rule implements the 
portion of the Peer Review Improvement 
Act of 1082 that imposes certain 
obligations on health care practitioners 
and other persons who provide health 
care services to Medicare beneficiaries. 
The rule also: (1) Establishes sanctions 
that the Secretary may impose for 
violations of the obligations; (2) imposes 
certain responsibilities on utilization 
and quality control peer review 
organizations: and (3) provides that an 
exclusion sanction will automatically 
become effective if the Secretary fails to 
act within a 12D'day review period. 
EFFECTIVE DATE: May 17,1985. However, 
peer review organizations are not 
required to comply with the information 
collection requirements contained in 
{{ 474.38(b). 474.38(b). 474.38(c). 
474.39(b). 474.40(b). and 474.40(c) until 
they are approved by the Office of 
Management and Budget (See section 
Vl.C. of the preamble for a discussion of 
the Information collection requirements.) 
FOR FURTHER INFORMATION CONTACT: 
Anthony J. Tirone (HCFA)—(PRO 

process). (301) 594-9208. 

William M. Libercci (OIG)— 

(Department process). (301) 594-5035. 
SUPPLEMENTARY INFORMATION: 

L Background 

The Peer Review Improvement Act of 
1982 (Title I. Subtitle C of the Tax Equity 
and Fiscal Responsibility Act of 1982 
(TEFRA. Pub. L 97-248)) amended Part 
B of Title XI of the Social Security Act 
by establishing the Utilization and 
Quality Control Peer Review 
Organization (PRO) program. The PRO 
legislation, enacted on September 3. 

1982. seeks to redirect, simplify, and 
enhance the cost-cffcctiveness of the 
peer review program under Medicare. 

Section 143 of TEFRA amends 
sections 1151 through 1163 of the Social 
Security Act (the Act). As amended, 
section 1156 of the Act imposes certain 
obligations upon health care 
practitioners and other persons who 
furnish or order services under 
Medicare. Section 1156 of the Act also 
provides for sanctions if the Secretary 
determines that the obligations were not 
met. These sanctions are recommended 
to the Secretary by PROs that contract 
with the Secretary. PROs have the 
responsibility to determine whether 
practitioners and other persons are 
complying with their obligations under 
the statute. Based upon the PRO 
recommendations, the Secretary is 
authorized, by statute, to exclude 
practitioners or other persons from the 
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Medicare program or, in Ueu of 
exclusion, require payment of a 
monetary penalty as a condition of 
continued eligibility to receive 
reimbursement under the program. 

11. Discussion of Proposed Rule 

On April 18,1964, we published a 
proposed rule to implement section 1156 
of the Act (49 FR 15233). Briefly, the 
major provisions of the proposal were as 
follows: 

A. PRO Review Procees 

We proposed to require PROs to 
re\iew activities of practitioners and 
other persons who furnish or order 
health care services or items and. when 
warrante<i make determinations that 
obligations %yere violated and that 
cormrtive action is needed. 

Under the proposal, when a 
practitioner or other person fails to 
comply substantially with an obligation 
in a substantial number of cases, or 
violates an oMigabon in a gross and 
flagrant manner, the PRO must report 
the violation to the Secretary. The Office 
of the Inspector General (OIG). 
Department of Health and Human 
Services, would act as the Secretary's 
designee. 

T^ proposal detailed the procedures 
the PRO must follow in giving nobce to* 
the practitioner or other person and 
providing an opportunity for discussion 
before making a final determinabon that 
a praebtioner or other person has 
violated an obligation. If. after following 
those procedures, the PRO still 
determines that a violabon has 
otxurred. the PRO would send its report 
and recommendations to the OIG. 

The OIG would review the PRO report 
and either agree or disagree with the 
PRO'S recommendations. If the OIG 
agrees with the PRO determination, it 
could exclude the praebboner or other 
person from the Medicare program, or in 
lieu of exclusion, require payment of a 
monetary penalty at a condibon for 
continued parbeipabon in the program. 

As provided in seebon 1156(b)(1) of 
the Act and our proposal, an exdusion 
would automaticUy become effecbve 
120 days after a PRO recommendation 
for exclusion it received by the OIG. 
unless the OIG specifically rejects the 
recommendation. This provision would 
not apply to recommendabons for a 
monetary penalty. 

B. Effect of on Exclusion 

Under the proposed rule, payment 
under Medicare would not be made to a 
practitioner or other person who has 
been excluded from the program for 
services or items furnished on or after 
the effecbve date of the exclusion. Also. 


payment would not be made for services 
or items ordered by an excluded 
practitioner or other person. Further 
details of our proposd, and the raUonale 
for the propos^ policies may be found 
in the preamble to the April 18 
document. 

III. Analysis and Response to Comments 

We received comments on the 
proposed rule from 52 commenters 
including individuals, hospitals, medical 
societies, hospital and other 
professional associabons, and 
professional standards review 
organizabons (PSROs). These comments 
and our responses to them are discussed 
below. 

A. Comment Period 

Comment Some commenters believe 
that the comment period for the 
proposed regulations was too short 
They stated that 30 days was not 
enough to address all the issues and 
impticabons adequately. The 
commenters also suggested that the 
deadline for PRO contracts be revised 
from October 1.1984 to ]anuary 1.1985 
to allow more time for review and 
comment 

Response: We believe 30 days was 
adequate Ume for commenters to 
address the proposal. The coounent 
period was limited to 30 days to allow 
HCFA ample bme to review, analyze, 
and incorporate pertinent comments into 
the final rule. The initial date mandated 
by Congress for the implementation of 
the PRO program was October 1.1984. 
The implements bon date was 
subsequently extended to November 15. 
1984 by the Deficit Reduebon Act of 
1964 (Pub. L 98--969). 

B. Definitions (§ 474.0(b)) 

Comment One of the obligabons of a 
health care practiUoner or other person 
who furnishes or orders health care 
services under Medicare, is to assure 
that those services are furnished 
economically (proposed ( 474.30(a)). The 
proposed rule stated that economicaHy 
meant that services were provided at 
the least expensive, medically 
appropriate type of setting or level of 
care. 

A few commenters suggested 
revinions to the definition of the term 
economically, stating that although a 
physician may agree that services co\t)d 
be provided at a lower level of care, that 
lower level may not exist or be 
available. In addition, commenters 
stated that the longer and more 
complicated inpatient stays should not 
be aHiitrarily terminated because less 
intensive services could be given in 
another setbng. They believe that in 


many cases, the oonbnuity and 
complebon of the pa bent care plan 
would be disrupted by such a move. 

Other related comments on 
terminabon of stays dted the serious 
stress a patient could suffer, bme 
wasted in the paUent's physical transfer 
and transfer of medical records, and the 
adjustment problems the pabent could 
have becoming familiar with new staff 
for a very short period of time. 

Some commenters also suggested that 
the definition of economically should 
require transfer of a pabent to another 
setting only when the new setbng can 
actually take care of the pabent. These 
commenters recommend^ that the 
definition be related to the availability 
of altemabve settings or levels or care. 

Response: We agree vblh the 
recommendation to revise the definition 
of economically and have added the 
word available to the defhrlbon. Thus, 
the requirement at 5 474.aO(o) that the 
practitioner provide services 
economically, means that the services 
must be provided at the least expensive, 
medically appropriate type of sebing or 
level of care available. “Available**, for 
this purpose, relates to the availability 
of alternative settings or levels of care 
with certain limitabons ({ 405.1827). For 
example, if a pabent no longer requires 
acute hospital care but could receive 
treatment covered under Medicare, ini 
skilled nursing facility and there is no 
bed available to the patient that 
continued stay in the hospital would be 
considered covered care. However, if • 
patient no longer needs an acute 
inpabent level of care but requires hoax 
health care services, any continued 
inpatient stay would not be oonsidered 
covered care even though the Decessaiy 
home health care services are not 
available. Consideration of alternatives 
by the PROs in no way implies any 
modification of current coverage pohcy« 

Comment One commenter believes 
that the deGnition of economically 
ignores the special needs of patients ia 
rehabilitation hospitals and that the 
interpretation of the term least 
expensive, medically appropriate type 
of setting or level of care could cause 
significant problems. Another 
commenter stated that the proposed 
definition of economically could create 
the impression that the PRO or the 
physician is to make a comparative 
determinabon between insbtubonal soo 
other types of services. The comments 
believea that this aspect ^ould be 
clarified. 

Response: The term least expensite. 
medically appropriate does not imply 
that a pabent thouid be placed in or 
transferred to a faciiity or level of cam 
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because the cost of the services needed 
is lower than in another simUar facility 
(or level of care). The definition of 
Konomicalfy for the final rule reads 
Teast expensive, medically appropriate 
type of setting or level of care 
tillable**. We believe this modified 
definition also addresses concerns 
related to spedal needs of patients in aU 
types of settings. 

Cvmnwfit Several commenters noted 
that the regulations do not define the 
[criteria that PROs w'ill utilize when 
Baking a determmation that a 
prachtioim or other person has (1) 
lailed substantially to comply with any 
obligation in a substantial number of 
coses, or (2) grossly and flagrantly 
tiolated any obligation in one or more 
ffiftances ({ 474.34(c)J. Some 
commenters also stated that no 
[derinitions were given for substantial or 
and flagrant in the proposed rule, 
pho commenters stated that without 
definitioiiSi the interpretations will vary 
from one locality to another and even 
Iwithin a particular PRO area. The 
[commenters believe that this will lead to 
[inconsistent application of sanctions. 

Response: We are not specifying the 
[criteria for determining violations of the 
jttatutory obligations contained In 

I nS6(a) of the Act and § 474.30 of 
J final regulations. The PROs have 
jtespontibiiity for the review of the 
l^fessionai activities of practitioners or 
r persons. In rendering medical 
nents, the PROs must apply, as 
apal points of evaluation and 
rw. professionally developed norms 
tcare. diagnosis, and treatment based 
atypical patterns of practice within the 
‘ sphic area served by the 
nization. We agree with part of the 
®ounents and have added definitions 
f Sfhat will be considered gross and 
Sjma/ and substantial violations 
474.0(b)), 

have differentiated between 
antial viedation aiul gross and 
by interpreting the language 
d by statute. Substantial 
wiion in a substantial number of 

a pattern of care has been 
vkied that is inappropriate. 

‘‘“■^sary or does not meet the 
fiized professional standards of 
is not supported by the 
^ssary documentation of care as 
I by the PRO, Cross and flagrant 
•tion means a violation of an 
Jfstion has occurred in one or more 
ances which presents an imminent 
bealth, safety or well being of 
beneficiary or places the 
^^ciary unnecessarily in high risk 
•tkons, 

» . One cooimenlcr suggests 
definition for Statewide Council 


be deleted because Statewide Councils 
do not apply to the PRO program and 
are no longer operational in the PSRO 
program. 

Response: We agree and have deleted 
the definition for Statewide Council. 

C Obligations of Fraciitioners or Other 
Persons (§ 474.301 

CommeoL One commenter believes 
that the practitioner's or other person's 
obligation to assure that services are of 
a quality that meet professionally 
recognized standard of health care 
(proposed i 474.30(b)) could be a 
problent The commenter stales that a 
PRO may not be qualified to define 
these Ktuzxlards. Similarly, one 
commenter states that the proposed 
sanction process imposes the judgment 
of noa-professionab on medical 
professionab without due process of 
taw. A third commenter wants us to 
CRStire that the sanction process is 
objective. Thb commenter is concerned 
that the proposed regulations could 
result in reviewers who are not familiar 
with certain procedures making 
arbitrary«determination8 of violations. 

Response: The requirements and 
criteria for determining the capability of 
a PRO to perform medical review were 
specified in the request for proposal for 
PRO contracts. As part of the 
requiremenls, a PRO must have 
sufficient physidon resources to conduct 
all required review activities. This 
requirement assures adequate peer 
review. The process followed in 
developing a sanction case under this 
regulation is very similar to the process 
usi^ under the RSRO program. These 
prcKedures have been tested in court 
and found to be constitutionally sound. 

Comme/i/.'Proposed S 474.30(c) stated 
that practitioners or other persons who 
furnish or order health care services 
under Medicare would be obligated to 
assure that the services are supported 
by evidence of medical necessity and 
quality in the form and fashion that the 
reviewing PRO may reasonably require. 
Some commenters believe that 
S 474.30(c) is not consistent with the 
related provision in the sUtute (section 
1156(a)(3) of the Act), lliese commenters 
stated that this paragraph would require 
a hospital to substantiate its compliance 
with pre-admission or pre-procedure 
review requirements. They noted, 
however, that the request for proposal 
for PROs sent out by IICFA indicates 
that no review function except quality 
review studies will be delegated to a 
hospital by the PRO. The commenters 
believe, in essence, that the proposed 
rule would require hospitals to develop 
a system to comply with a review 


activity that only the PRO is supposed 
to conduct. 

Some commenters believe that the 
practitioner's or other person's 
obligation to comply with pre-admission 
or pre procedure review requirements 
allows PROs to exercise a broad 
authority not supported by statute. They 
recommend that the reference to pre¬ 
admission and pre-procedure reviews be 
deleted from S 474io(c). One commenter 
suggested that the pre-admission and 
pre-proccdure reviews cited in 
$ 474.30(c) should be performed on a 
delegated basb because this method 
would be the most cost-effective. 

Response: The commenters are 
correct when they point out that no pre¬ 
admission or pre-procedure review 
activity wifi be delegated to hospitals 
and only the PROs will conduct this type 
of review. However, the intent of the 
requirement was misunderstood by the 
commenters and only needs to be 
daiified here. A PRO may require that 
practitioners or other persons follow 
certain procedures to enable the PRO to 
conduct this t 3 rpe of review, and all 
practitioners or other persons must 
comply. Hospitals must develop 
prooedurcs to ensure that categories of 
patients subject to pre-admission review 
are, in fact, reviewed before admission. 

A violation of those procedures could 
result in a sanction. At its discretioa a 
PRO could request evidence of 
compliance with its review procedures 
to assure that a practitioner or other 
person is meeting the obligations 
imposed by section 115e(a) of the Act, 
Therefore, we do not believe that any 
changes are required in $ 474.30(c}. 

Comment: Many commenters believe 
that PROs should not be provided with 
copies of medical records at the expense 
of the practitioner or other person 
(S 474.3Q(c)). They stated that this 
provision ^fts substantial 
unreiinbursed costs to the practitioner or 
other person, causing an undue financial 
burden. One commenter noted that 
under the prospective payment system, 
the high non-retmbursable costs for 
retrievii^ copying, and transporting 
records will result in higher charges to 
private pay patients. 

Response: We believe it is important 
that PROs have adequate access to 
medical records to tmable them to carry 
out required activities. This includes the 
right to request and receive copies as 
they deem necessary. In stnne cases, 
this will mean that the PRO will request 
hospitals to photocopy specific medical 
records and mail them to PRO. 

However, the cost of photocopying 
records is a hospital operating cost and. 
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as such, is covered by the DRG 
prospective payments. 

The prospective payment rates arc 
computed according to the provisions of 
the law and are also based on the best 
available data at the time of the 
computation. Administrative costs are 
included in the Federal and hospital 
specific portions of prospective 
payments by virtue of being incurred 
and reported by hospitals for the years 
that represent the data bases for the 
prospective payment system. 

Prior to the use of PROs. review of 
inpatient hospital services was carried 
out either at the hospital or offsite. 
Offsite review sometimes required that 
the hospital mail patient records to 
Medicare fiscal intermediaries. These 
costs were subsumed in the hospitars 
administrative costs that in turn were 
reflected in Medicare cost 
reimbursement calculations. Costs 
related to such activities are accounted 
for, in some measure, in the prospective 
payment base rates. 

We also believe that the fiscal 
benefits of PRO review will compensate 
for any such increased costs. For 
example, in many cases. PROs* pre¬ 
admission review activities will protect 
hospitals from many retrospective 
denials. Thus, there will be trade-offs 
between hospitals* costs of providing 
medical records to PROs and PROs* 
performance of review that in many 
cases, may assist hospitals in avoi^ng 
unnecessary expenditures. 

Accordingly, we are not changing this 
section of the regulations. 

D. Sanctions (§ 474.32) 

Comment One commenter stated that 
S 474.32(b) does not completely reflect 
the Act's provisions and limitations in 
section n256(bH3). The commenter 
believes that although the proposed rule 
reflects the fact that monetary penalties 
are to be imposed in lieu of exdusion 
and are limited to an amount not in 
excess of the cost of improper or 
unnecessary services, the proposed rule 
does not indicate that monetary 
penalties can be imposed only when 
"such acts or conduct involved the 
provision or ordering. . . of health 
care services which were medically 
improper or unnecessary.** 

Response: We agree and have 
modified $ 474.32(b) to specifically state 
that penalty is only available in cases of 
unnecessary or improper services. 

Comment One commenter 
recommends that the time for payment 
of a monetary assessment be extended 
from six months to one year since the 
amount of the penalty may be 
substantial. 


Response: We believe six months is a 
sufficient period of time for payment of 
any monetary assessment. The 
practitioner or other person will have an 
option of taking six months to pay the 
monetary assessment or having it 
deducted from any sums the Federal 
Government owes the practitioner or 
other person. We believe the six month 
period is appropriate given the basis for 
determining the amount of the penalty 
and the need to adequately monitor its 
enforcement 

Comment One commenter states that 
HCFA should promote a means of 
coordinating sanction activity between 
the Medicare and Medicaid programs. 

Response: We agree and are 
coordinating sanction activity to the 
extent that legislation allows 
notification to State agencies when 
sanctions are being imposed on 
practitioners and other persons 
participating in the Medicare program. 

B PRO Responsibilities (§ 47434) 

Comment A commenter recommends 
that the regulations be amended to 
provide a means of accommodating the 
practitioner's or other person's 
comments prior to the PRO'S 
identification of a violation. The 
commenter stated that before a PRO 
identiHes a violation, the PRO should be 
required to speak with the practitioner 
or other person to obtain his or her view 
of the facts and to see if a mutually 
satisfactory resolution could be reached. 

Response: We agree with the 
comments but have not accepted the 
reconunendation to revise the proposed 
rule because the requirements suggested 
are beyond the scope of the regulations 
and have already been included in the 
peer review plan of the PRO. A PRO 
must use all appropriate mechanisms of 
review and intervention to resolve 
adverse situations and assure 
compliance with the statutory 
obligations prior to using the sanction 
procedures speciHed in these Hnal 
regulations. The sanction process is 
viewed as a measure of last resort in the 
peer review program. We believe that 
the broad scope of the basic 
responsibilities addressed in S 474.34(a) 
applies to the requirement of resolving 
situations before using the sanction 
procedures under this final rule. 

Comment Proposed { 474.34(e) 
requires the PRO to deny Medicare 
payment for services or items ordered 
by an excluded practitioner or other 
person when the PRO identifies such 
services or items and reports the 
findings to HCFA. One commenter 
stated that it will be almost impossible 
for a PRO to identify items or services 
ordered by an excluded practitioner 


from another area or State, given the 
present state-of-the-art for tracking 
excluded practitioners. The commenter 
suggested that S 474.34(e) be modified U 
recognize this difficulty. 

Response: We have not changed ihii 
section because we believe that the 
provisions requiring that notice of 
sanction be provided to the PRO who 
originated the sanction report and PRO 
in adjacent areas (as defined in 
§ 474.52(e) (1) and (2)) reduce the 
potential difficulty that may be 
encountered by a PRO in identifying 
services or items ordered by an 
excluded practitioner. Section 474.34(e|j 
does not require a tracking mechanisis 
for an excluded practitioner outside the 
jurisdiction of a PRO. However, PROs 
are statewide organizations and are 
expected to conduct statewide 
monitoring. The OlG's internal 
procedures requiring monthly notice of 
sanctioned individuals to every State 
and PRO could facilitate the 
identification of an out-of-State 
practitioner who could be furnishing 
services in another State. 

F. Action of Identification of a ViolaUa 
(§474,36) 

Comment One commenter staled that 
§ 474.36(b). concerning PRO action if th 
PRO determines that a violation is a 
substantial failure to comply in a 
substantial number of cases, should 
require the PRO to send the practitiona 
or other person a written initial nodes 
when the PRO identifies the violatioa | 

Response: We agree with this 
comment and have clarified the sectioa) 
to require the PRO to send a written 
notice when a substantial violation Is 
identified. 

Comment One commenter believes 
that a summary of the information used 
by the PRO in arriving at its 
determination (which is supplied to iIk 
practitioner or other person at the timsi 
violation is identified) is insufHcient to 
support action by the PRO at that timt-i 
The commenter believes that the 
practitioner or other person would be 
unable to respond properly to the 
allegations, unless detailed supporti^ 
material were provided at the time of 
notice. 

Response: We believe the summaiy 
information that the PRO provides wits 
the written notice at the time a 
substantial violation is identified is 
adequate. This summary must be 
complete enough to advise the 
or other person of the issues Involved 
and to identify the significant 
information on cases used in 
determining the violation. Section 
474.381b) requires the PRO to provide! 
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)>' of ail the material used by the PRO 
ifit it determined that a violation hat. in 
ihct occurred. 

Determination of a Violation 
^ 474 ^ 9 } 

CommenI: The proposed regulations 
akw a practitioner or other person 20 
'mX days to respond to PRO notices 
mng different stages of the sanction 
^sstiS 474.36(b)(5). 474.3B(bK5). 
^474 39(b)(2)). Various commenters 
^fd that 20 or 90 days is not enough 
|lme for a reasonable reply. One 
{conmenter also noted that the failure of 
[iPRO to release notices in a timely 
|»»ttneT and potential delays in the 
^ta! system could limit the available 
mt e\en more. The commenters 
mgested that: (1) The time frames be 
nlmded by 10 or 16 days. (2) 
petitioners or other persons be given 
^30 days to reply from the date the 
M notificatioQ is received, and (3) 

W work doys be considered in the 
p»e frames, 

f flwpo/imt* Sectiona 474.35(b)(6). 
p>36(bK5), and 474.39(b)(2) have been 
Mifipd to incorporate the suggestion 
pt practitioners or other persons be 
pwn 20 or 30 days, as specified, to reply 
TO the date the PRO notification is 
TOved. The dale of receipt is 
k^med to be five days after the dale 
h the noUcei unless there is a 
Nwnable showing to the contrary. We 
pnot further extending these 
TOframes for the floml rule. These 
IWiiimes have been extended already 
TO the lime allowed under the 
pvious sa n c t ion regulations. Extending 
p Umpframes any longer would 
^long an already lengthy process. We 
that the lime allowed is 
for a practitioner or other 
TOon to respond. 

We proposed that if the 
pr concerning the PRO'S 
jwmiinalion of a violation is not 
ptobed to the PRO'S sstisfaction, the 
would submit its report and 
F^^ndation to the OIC, and the 
Petitioner or other person would have 
submit additional matenal to 
p 04G. One commenter recommends 
P« toe proposal be revised to allow the 
accept information bey^ond the 
ao^y period if the 
pcitnoner or other person has 

diligence In providing or 
L? ‘''formetion. and acceptance 
infonaaiion could materially 
the outcome of the case. 

We believe the time limits 
in the regulations are sofndent 
1 ^® practitioner or other person to 
additional material to the OIG. 
in view of the statutory 
pnoaie that the Secretary act %vithin 


120 day's of the receipt of a PRO 
recommendation for exclusion, the 
granting of any additional time in which 
to submit additional Information would 
interfere with the OIC responsibility in 
this regard. 

//. PRO Report to OIC (§ 474.40) 

Comment One commenter states that 
the language contained in { 474.40(c)(4) 
was merely repetitive of the language in 
the statute and requested a mure 
thorough explanation as to how a 
“finding*^ could be made as to whether a 
practitioner or other person is unable or 
unwilling substantially to comply with 
his or her obligations. 

Response: We have changed the word 
"finding*" to ''recommendation" in 
§ 474.40(c)|4). Section 1156(b) of the Act 
requires the Secretary, rather than the 
PRO. to make the determination before 
invoking a sanctioii. that the practitioner 
or other person is unable or unwilling 
substantially to comply with the 
statutory obligations. We have not 
specified the information that the PRO 
must use in making its recommendation 
in the final regulation. The PROs are 
responsible for determining in each 
situation the information that would 
best support their recommendation. For 
example, the PRO could base its 
recommendation on the experience the 
PRO has had with ike particular 
practitioner as well as any other 
information considered relevant by the 
PRO. 

/. Basis for Recommended Sanction 
(§474.41) 

Comment Proposed S 474.41 contains 
the various considerations on which the 
PRO would base its recommendations 
for a specific type of sanctioa A 
commenter stated that two of the listed 
considerations were duplicative, and 
that we should require consideration of 
the availability of alternative aources of 
services in the community. 

Response: The repetition was due to a 
typographical error that has been 
corrected in these final regulations. The 
proposal should have required, in place 
of the duplication, a consideration of the 
deterrent value of the sanction. Also, the 
commenters request concerning 
alternative sources of services in the 
community has been accepted. 

However, as discussed in section III.B. 
of this preamble, consideration of 
ailematives by the PROs in no w^ay 
implies any modification of current 
coverage policy. 

/. Review* of PRO Report by the QIC 
(§474.42) 

Comment One commenter suggests 
that S 474.42(b) should he revised to 


expand the bases for OIG review of a 
PRO'S report and recommendations to 
include, in the case of evidentiary' 
violations, whether the PRO’S 
procedures and demands for 
documentation in the cases at issue 
were reasonable and necessary to 
performance of its duties under the Act. 

Response: We believe the requirement 
contained at } 474 42(b)(1) that the OIG 
determine whether the TOO is following 
its procedures Is sufficient to 
substantiate whether the PRO'S actions 
were reasonable and necessary. 

Comment One commenter noted that 
paragraphs (d) through (f) of f 474.42 
were incorrectly designated since 
paragraph (c) was omitted. 

Response: Appropriate redesignations 
have been mode to correct the 
typographical error. 

Comment One commenter stated that 
i 474.42(e| (2) and (3) (redesignated In 
this final rule as paragraphs (d) (2) and 
(3)) were not dear as to how the type 
and seventy of offense would be 
classified and svtHghcd in the OlG's 
sanction determinabon. 

Response: We believe the present 
language adequately advises the reader 
of the manner in which the OIG 
determines the appropriateness of any 
sanction. Identical language was found 
in former { 474.ia relating to HCFA’s 
deliberations concerning the imposition 
of a sanction following the receipt of a 
PSRO report 

Comment: Many commenters disagree 
with the automatic imposition of an 
exclusion if the OIC (acting as the 
Secretary's designee) does not act 
within the IZO-day review period 
(proposed i 474.42(f)). These 
commenters believe that this is an 
arbitrary intrusion into the Secretary's 
discretionary role that fails to consider 
special circumstances that may arise. 
The commenters want some action 
required by the OIC before an exclusion 
could be effective. One commenter 
stated that the automatic exdusion is 
inappropriate because acbon by the OIG 
is required to reinstate a practitioner or 
other person In the Medicare program. 

Response: We are unable to accept 
these comments because the 12(Vday 
pro*/lsion for the automatic 
implementation of an exclusion is 
required by seebon 1156(b)(1)(B) of the 
Act. However, if an exclusion sanction 
becomes effective because a decision 
was not made within 120 days, the OIG 
will complete the review of the case and 
issue a notice to the practitioner or other 
person affirming or modifying the PRO 
recommendation. We would note that 
proposed 5 474 42(f) has been 
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redesignated as $ 474.42(e) in this final 
rule. 

Comment Several comments were 
received concerning the imposition of a 
monetary penalty in lieu of an exclusion. 
Specifically* the proposed rule states 
that the IZO-day provision for automatic 
imposition does not apply to the 
recommendations for a monetary 
penalty. Commcnters requested specific 
language to reflect the appropriate 
handling of monetary penalty 
recommendations, specifying the action 
that OIG will take in these cases. 

Response: We have modified the 
section pertaining to the automatic 
imposition of an exclusion to 
accommodate the comments. We have 
also added a new paragraph (S 474.42(f)) 
relating to monetary penalty 
recommendations to address the 
comments. 

K, Notice of Sanction (§ 474,52J 

Comment In the case of an exclusion 
under the proposed rule, the OIG would 
specify the earliest date on which it 
would accept a request for 
reinstatement. One commenter believes 
that the OIG should consider 
reinstatement of a practitioner without 
inflexible time limits when to do so 
would serve the interest of patients and 
the program. 

Response: Under current HCFA 
regulations in 42 CFR Part 420—Program 
Integrity. ( 420.132. Criteria for Action 
on Request for Reinstatement, provides 
that reinstatement will not be granted 
unless It is reasonably certain that the 
violations that led to exclusion will not 
be repeated. Statutory authority is given 
to the Secretary to exclude either 
permanently or for such period as may 
be determined. By excluding for a 
specific period of time, the practitioner 
or other person will have sufficient time 
to improve his or her medical practice or 
services and to demonstrate to the 
Secretary that the violations that led to 
exclusion will not recur. Furthermore, 
allowing reinstatment prior to the period 
specified by the Secretary would 
mitigate against the effect of imposing a 
sanction. To permit the practitioner or 
other person to apply for reinstatement 
when the practitioner or other persons 
believes that he or she is ready to be 
reinstated would be totally 
unmanageable and would not be of 
benefit to the program. This could allow 
the person to apply one week after the 
effective date. 

Comment: Many commenters arc 
concerned that the new regulations do 
not adequately address the 
administrative appeals process 
available to a practitioner or other 


person who receives a sanction notice 
from the OIG. 

Response: Several modifications have 
been made to accommodate these 
concerns. We have added a new 
paragraph (g) to ( 474.52 to specify that 
the OIG's determination and notice of 
sanction under these regulations 
constitute an ''initial determination" and 
a "notice of initial determination" for 
purposes of the administrative appeals 
process. These initial determinations are 
not subject to reconsideration. Instead, 
if dissatisfied with an initial 
determination, a practitioner or other 
person must request a hearing. We have 
revised § 474.56 to clarify that the OIG's 
determination that the basis for the 
exclusion no longer exists and that there 
is reasonable assurance that the 
problems will not recur must be made in 
accordance with 42 CFR 420.13(M20.136. 
We have also revised { 474.58 to clarify 
that a practitioner or other persons 
dissatisHed with the OIG's 
determination or an automatic exclusion 
sanction is entitled to a hearing before 
an Administrative Law fudge and may 
also request a review of that decision by 
the Appeals Council in accordance %vith 
42 CFR 405.1530 through 405.1505 of this 
chapter. 

Comment Many commenters strongly 
believe that, since hospitals and other 
health care providers could potentially 
be held liable for services ordered by 
the sanctioned practitioner, the OIG 
should notify hospitals and other health 
care providers where the sanctioned 
practitioner may be practicing. 

Response: We agree, in part, with 
these comments, and have added a 
requirement to S 474.52(e)(5) that 
notifications be given to the hospital 
where the sanctioned individual's case 
originated and where the individual 
currently has privileges, if known. 

L Effect of an Exclusion on Medicare 
Payments and Services (§ 474.54) 

Comment Many commenters noted 
that under $ 474.54(a}(2) providers will 
not be paid for items or services ordered 
by the excluded practitioner or other 
person even though the provider may 
not be aware of the exclusion. These 
commenters believe that a provider 
(especially the institutions where the 
practitioner practices) must get 
adequate notice of sanction if the 
provider is going to be held liable in this 
manner. The commenters stated that the 
provision, as proposed, imposes an 
undue financial burden on providers 
because they will not be aware of 
particular sanctions. 

Response: As previously noted, we 
will notify the hospital where the 
sanction^ individual's case originated 


and where the individual currently hai 
visting privileges, if known. 

Comment We proposed to continue 
payment for inpatient hospital or skilled 
nursing services for 30 days after the 
effective date of an exclusion, for 
services furnished to a beneficiary who 
was admitted before the effective date 
of the exclusion. One commenter 
questioned why the length of stay I 
should be determined by a sanction 
when a patient's admission is found to 
be medically necessary and appropriate 
(S 474.54(b)(1)). lliis commenter noted 
that the prospective payment system 
already has sufficient remedies for 
lengths of stay and total costs that 
exceed the designated limits. The 
commenter believes that the hospitals 
should receive payment for items and 
services covered by the Medicare 
program and found by the PRO to be 
provided appropriately, regardless of the 
relationship of the length of stay to the I 
effective date of the sanction. I 

Response: This is a statutory I 

requirement contained in section I 

18e6(b)(3) of the Act, and we cannot I 
revise that policy In i 474.54(b)(1). ] 

Although we received no comments I 
related to the payment exception for I 
home health services or items, we have! 
modified 9 474.54(b)(2) to reflect a I 
recent change to ^e Act that was I 
contained in section 2348 of the Defidt I 
Reduction Act of 1984 (Pub. L 96-369). J 
That statutory revision amended sectiod 
1866(b)(4) of the Act to permit paymcfll 1 
for home health services or items I 

furnished under a plan established I 

before the effective date of exclusion to I 
be available for services or items J 

furnished up to 30 days after the I 

effective date. I 

M. Hearings and Appeals (§ 474.58) I 

Many commenters are concerned I 
about the hearings and appeals that I 
woud be available under the propo»e<l I 
regulations. The following commenU I 
illustrate these concerns. I 

Comments: I 

• The proposed sanction process I 

deprives practitioners or other pers on J 
of their constitutionally guaranteed n yj 
to legal counsel and judicial proceedioffl 
prior to the imposition of a sanction. I 

• An individual practitioner's I 

reputation in the community could be I 
irreparably damaged by an incorr^ I 

finding and publication of a sanctio n J 
All alleged violators should be accordifl 
the right to a full, fair, and impartial ■ 
evidentiary hearing prior to the ■ 

imposition of a sanction and public ■ 
disclosure. Publication of a sanction ■ 

should be postponed until appeals ais ■ 
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completed, or until the time to appeal 
has expired. 

• There is no opportunity to appeal a 
ittbstantive error during the period that 
tile OIG if reviewing the PRO*f 
determination. 

• Secdonf 474.36 and 474.38 of the 
proposed regulation! (PRO identification 
lod dt termiMtlon of a violation) should 
be revised. The regulations do not 

ide for an evidentiary hearing, 
permit the alleged violator to cross- 
imine witnesses or call witnesses in 
lilt defense, nor provide for an objective 
Itofum to judge the PRO'S determination. 
|Under the proposed regulations, the. 

“RO would determine that a violation 
Its and then would judge whether or 
E the determination is correct. 

• The practitioner or other person 
id have at least as much time to 

velop its documentation as the PRO 
: in preparing the determination of a 
ition. 

The regulations preclude any 
lanmgful administrative review, 
wed S 474.52 provides that a 
lion would be effective 15 days 
Iter the practitioner or other person is 
‘Hed. A sanction could be entered. 
3sed. publicized, and implemented 
fore the practitioner or other person 
(had any hearing and before there 
(been any opportunity to be heard by 
(independent forum. Tlie regulations 
owld provide that a sanction will not 
(Into effect before a provider has had 
^opportunity to exhaust 
bnlnittrative review rights and not 
otilone month after any petition for 
Khcial review is filed. 

• The regulations should require the 
“0 to provide the practitioner or other 

with the actual information used 
^ inf PRO to determine that a violation 
its. The summary of information 
[|^4*36(b){7)) required in the proposed 
^Uiions is not sufficient for a 
ictitioncr or other p>erson to prepare 
•i^uate defense. 

• me regulations do not provide the 
*'<:titioner or other person with a 

*nng before the OIG. While 
[^4*39(b)(2) grants the right to submit 
material to the OIG. it does 
i illow critical activities such as the 
»t to cross-examine and probe the 
upon which the PRO has relied. 
^spo;?se; We do not agree that a 
heari^ is required before 
^nientation of a sanction. 

J wion 1156(c) of the Act provides for 
and ju^dal review as 
^ned in section 205(b) and (g) of the 
‘ ^pectively. In accordance with 
>fctions, the hearing and judicial 
of administrative determinations 
., occur before the decision is 
^«menied. 


Provision has been made in the 
regulations for an opportunity for the 
practitioner or other person to submit 
additional documentary evidence or 
written argument to the OIG before any 
sanction is imposed. This information 
must be submitted within 30 days from 
the date of receipt of final notice of a 
violation (5 474.39(b)). We believe that 
the two opportunities to meet with the 
PRO in the case of a substantial 
violation (one opportunity in a gross and 
flagrant situation) before a final 
determination of a violation is made, 
and the opportunity to submit additional 
written argument or evidence to the OIG 
prior to its determination, along with the 
opportunity for an evidentiary hearing 
and judicial review after the 
implementation of a sanction, fully 
satisfy the due process standards as set 
forth by the United States Supreme 
Court in Matthews v. Eldridge, 424 U.S. 
319 (1976). 

In the Eldridge case, the Supreme 
Court made clear that due process does 
not require a full evidentiary 
pretermination hearing. The Court In the 
Eldridge case set forth three factors to 
be eviduated in deriving specific 
requirements of due process for a given 
situation: 

(a) The private interest involved; 

(b) The reliability of the process in 
making correct determinations and the 
probable value of additional safeguards: 
and 

(c) ••le government's interest, 
including the fiscal and administrative 
burdens of additional safeguards (424 
U S. at 335). 

The private interest here concerns 
practitioners' or providers' abilities to 
furnish services for which payment may 
be made under the Medicare program. 
Continued access to Medicare funds is 
not a prerequisite for the practitioner or 
provider continuing to furnish health 
care services to patients but concerns 
the physicians' access to one group of 
potential customers for their services. 
The government's interest, on the other 
hand, is not only fiscal but also the 
health and safety of individuals who are 
eligible for Medicare benefits. 

In our view, the meeting with the PRO 
before it files a sanction report, and then 
the opportunity to provide additional 
written evidence or argument to the OIG 
before a determination is made, assures 
a high degree of reliability for the OIG's 
actions and safeguards against the 
erroneous imposition of a sanction. 

We believe that requiring a full 
evidentiary hearing prior to the OIG's 
actions would not only be contrary to 
the Act but would adversely affect the 
health and safety of individuals. It also 
would add to the OIG's administrative 


and fiscal burdens by precluding prompt 
action and by allowing the continuation 
of benefit payments pending a 
conclusion of the hearing, without 
adding significantly to the reliability of 
(he OIG's decision. 

IV. Summary of Changes to the 
Proposed Rule 

The following summary of regulations 
changes is provided for the reader's 
reference. 

7. Section 405.1502 

• We have added a new paragraph (f) 
to specify that the determination and 
notice of sanction under the PRO 
program is one of the initial 
determinations made by the Secretary. 

Z SecUon 405.1503 

• This section has been revised to 
distinguish between the notification 
procedures for initial determinations 
under the PRO sanction process and the 
notification procedures for other types 
of initial determinations. 

3. Section 420.115(c) 

• This paragraph hat been revised to 
reflect a recent statutory change 
contained in section 2348 of Pub. L 96- 
369. The statutory change provides that 
Medicare payment may be made for 
certain services furnished up to 30 days 
after the dale of termination from the 
Medicare program. 

U. Section 420.126(e) 

• This paragraph has also been 
revised to reflect the recent statutory 
change contained in section 2346 of Pub. 
L 96-369. The statutory change provides 
that Medicare payment may ^ made for 
certain services furnished up to 30 days 
after the date of termination from the 
Medicare program. 

5. Section 474.0(a) 

• 'The reference to Statewide Councils 
has been deleted from paragraph (o](2). 

a Section 474.0(b) 

• The definition of economically has 
been revised to clarify that the 
appropriate level of care is a level of 
care that Is actually available. 

• A definition forg/io55o/)(//7ag/t7/i/ 
violation has been added 

• A definition for substantial 
violation has been added. 

• The definition for Statewide 
Council has been deleted. 

• The definitions for PRO and PSRO 
have been deleted because the terms are 
already defined in Part 400. § 400.200 
General definitions. 
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7. Section 47436(b) 

• The term substaniioi failure to 
comply has been changed to read a 
substantial riolation in a substantial 
number of cases. 

• We have clarified that the PRO'S 
notice to the practitioner or other person 
must be in writing. 

$. Sections 474,36(b)(e). 47438(bJ(5b and 
474J9(b)(2t 

• These sections have been revised to 
specify that the practitioner's or other 
person's time to respond to the PRO 
notice begins on the date the PRO notice 
is receiv^ Further, the date of the 
receipt is presumed to be S days after 
the date on the notice, unless there is a 
reasonable sha%viiig to the contrary. 

P. Section 474.40(c)(4) 

• The word finding has been changed 
to recommendation to clarify that the 
PRO makes a recommendation and not 
a determination concerning the 
practitioner's or other person's ability to 
comply with an obUgation that was 
violated. 

W. Section 474.41 

• The typographical error in 
paragraph (c) of the proposed rule has 
been corrected by adding the statement 
originally intend^. 

• A new paragraph (e) has been 
added to recognise that a PRO must 
consider the availability of alternative 
sources of service in the community 
when deciding whether lo recommend a 
sanction. 

• Paragraph (ej of the proposed rule 
has been redesignated as paragraph (f) 
in this final rule 

IL Section 474.42 

• To correct a typographical error in 
the p ropos e d rule, paragraphs (dj. (e), 
and (f) have been redesignated as 
paragraphs (c), (d), and respectively. 

• Paragraph (e) has been revised to 
clarify the provisions concerning an 
automatic exclusion sanction. 

• A new paragraph (f> has been 
added to clarify the provisions 
concerning a monetary penalty. 

12. Section 474.52 

• Paragraph fe)(5) has been revised to 
clari^ tlmt a notice of sanction will be 
provided to the hospital where the 
sanctioned individual baa privileges and 
to the hospital wboe the cate 

originsteck if known. 

• Paragraph (Q of tba proposed rule 
has been revised to clarify the 
notification procedures when an 
automatic exclusion ^a^nrHnn ift 
involved. 


• A new paragraph (g) has been 
added to clarify that the deterntination 
and notice of sanction constihrte an 
initial determination and a notice of 
initial detenDcnetion for pujpoaes of 
administrative appeals procedures. 

12 Section 474.54(b) 

• This paragraph has been revised as 
required by section 2348 of Pub. L OS- 
369. The itatuta providas that Medicare 
payment may be made for certabi 
services furnished op to 30 days after 
the data of termination from the 
Medicare program. 

M. Section 474.56(q) 

• Hus paragraph has been revised lo 
clarify that the OIG must comply with 

§ S 42ai30 through 420.136 wkiA 
deciding whether an exckiaioii sanctioo 
should be tenninaled. 

75. Section 474.58(a) 

• This paragraph was revised lo 
clarify the prachtioner's or other 
person's appeal rights. 

m Section 489.55 

• This section was also revised to 
reflect a change contained in aectioa 
2346 of Pub. L 96-366. The statutory 
change providas that kiedicare payment 
may be made for certain services 
furnished up to 30 days after the dale ol 
taxmination from the Medicare program. 

77 Miscellaneous change ^ 

• We have made numaroua minor 
editorial and technical reviidona to 
clarify and correct the language in the 
regulations and to provide easier 
reading. Ail regulations sectioini rrwtmip 
one or more of these types of revisiona. 

18 Conforming changes 

• Sections 405^50^406.1530, and 
405.1631. have been revieed fen include a 
cross-reference to new i 405.1502(f). 

V, Waiver of Moffoe of Proposed 
RuletTTsidrrg for Certain Secti ons 

The revisions in (( 42atl5(c). 
420.126(e), 47454(b). and 46065 art 
conforming changes made necessary by 
section 2348 of Pub. L 9a-36a This 
statutory provisioa became ellectWe on 
July 16,1964, the date of enectraeiil of 
Pub^ L. 98--360^ Our confocming changes 
are being issued as part of this One) mle 
because the effective date of the 
provision was stetutorily mandated and 
because the provision itself is self- 
implementing 

The conforming changes do not 
expand upon ika sUtulory provisknx but 
merely paraphrase it Acc o ldrngly, we 
find that a notice of proposed 
rulemaking for the conforming chang — 


would be impractical and uanecessory. 
and find good cause to waive it 

VL Impact Analyses 

A. Executive Order 12291 

Executive Order 12291 requires duti 
regulatory impact analysia ^ performed 
for eny "maior'' regulatioci; that la, a 
regulation that will result in an 
econondc impact of flOO mtlhon or 
more, or a regulation that meets other 
criteria specified in seetkm 1(b) of the 
Order. 

Under these final regulations, a FRO 
can recommend certain saactkMis to tW 
OIC when a practitioner or other penes | 
fails to meet obligatiosa specified at 
section 1156(a> of the Act 

The PRO can recommeiid uxdnsioe 
or, in lieu of exchrsion, the osaessmeaf 
of a monetary penalty. An cxchisioQ 
become effective automatically 120 ckit 
after a PRO submits a rscommendation 
for exclssioo lo rhe OIC, if a dedskin h 
not made within the 12(Vday period. 
This does not represent a mafor change 
from oor current sa nction actfvitics 
Although these regulations will expediti | 
the review and completion of sanction 
cases, the incremental impact of these 
regulations will be negtigOde. 

In this final nde. we are also claniyiag 
and revising certain proviaions of the 
proposed rule to accoaniiiddate 
questions and itsucts raised by 
numerous commentersL Taken as a 
whole, these changes are not aigmScaid 
departures from our current pohdes sad* 
procedures. Therefore, we heve 
determined that a regulaloryimpact 
analysia is not required because these 
regulations do not meet the criteria for • ^ 
"major** regulatkin. 

& Regulatory Flexibility Act 

We do not expect these regplatiorvs to 
cause a significant incnimenial incresio 
in our sanction activity. Hialoticaily wr 
have imposed administrative mdcUM 
only in particularly abusive situations 
Therafhie;. we believe that these 
sanctian regulations will affect 
relatively few praclitiooers or other 
persona. Accordingly, we have 
determined that these reguhitiocis wi9 
not result in a significant impact oo a 
substantial number of providers and 
prsetitiaoers. 

Therefore, the Secretary cwtdies 
under 5 ULS.C e05(b), as enacted by ^ 
Regulatory Flexibility Act of 1989 (Puh ^ 

L 96-354), that these, regulations will ad 

result In a significant impact oo a 
substantial number of small entities. 
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C Reporting and Recordkeeping 
l^uiremants 

Sectiont 474.3e(b). 474.38(b). 474.38(c). 
C4.39(b). 474.40(b), and 474.40(c) 

DKitain information collection 
nqtjircments to which PROa must 
N^rr We are submitting the 
lequiiementa in these regulations to the 
)f!lce of Management and Budget 
OMB) for review under the 
fquirements of the Paperwork 
feduction Act of 1980 (Pub. L. 96-611). 
mh are not required to comply with 
hete information collection 
ipquirements until OMB approves them, 
jooments on these requirements should 
eicnt directly to the Office of 
kifarmation and Regulatory Affairs. 
m New Executive Office Building. 
Ifishinglon, D.C.. Attention: Fay 
Mficello. A notice will be published in 
bf Federal Register when opproval is 
ibtainrd, 

flLLIST OF SUBIECTS 
\:CFR Part 405 

Administrative practice and 
ifoccdure. Certification of^ompliance, 
Jfaics. Cost-based reimbursement. 
)ontriKis (Agreements). End-Stage 
Disease (ESRD), Health care. 

Mth facilities. Health maintenance 
«lganizaiions (HMO). Health 
ffofessions. Health suppliers. Home 
lealth agencies. Hospitals, Inpatients, 
^ey diseases. Lal^ratories. 

■icdicare. Nursing homes. Onsite 
^eys. Outpatient providers. 

^uonable charges. Reporting and 
"Kordkeeplng requirements. Rural 
l^ospective payment system, 

^rsys. 

^CFR Part 420 

Abuse. Administrative practice and 
J^cedure, Contracts (Agreements). 
<wtviction. Convicted. Courts. 

*^iuion. Fraud. Health care. Health 
“wiiies. Health maintenance 
J^nizaiions (HMO). Health 
jwcMions. Health suppliers. 

^fDiation (Disclosure). Lawyers. 
jMicaid. Medicare. Penalties, 

Review 
Reporting and 
requirements, 

^f'ision. 

Pari 474 

care, Health professions. 
Professional Standards 
Organization (PSRO). Reporting 
P^rdkeeping requirements. 

®nd Utilization and Quality 
Review Organization 


jw^ssional Standards 
^nizalions (PSRO). 


42 CFR Part 439 

Clinics. Health care. Health facilities, 
Medicare. Provider Agreements. Rural 
health clinics. Termination procedures. 

42 CFR Chapter IV is amended as set 
forth below: 

PART 40&-FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 

A. Part 405 is amended as follows: 

1. The authority citation for Subpart O 
is revised to read as follows: 

Authority^ Sect. 1102.1868.1860,1871. and 
1872 of the Social Security Act: 42 
1302.139SCC. imfr, 1395hh, and 1305ti. unless 
otherwise noted. 

2. The introductory paragraph for 

S 405.1502 is reprinted unchanged and 
the section is amended by adding a new 
paragraph (f) to read as follows: 

9 405.1502 Initial determinations. 

The Secretary will make findings 
setting forth the pertinent facts and 
conclusions, and an initial 
determination with respect to: 

• • • • • 

(f) The determination and notice of 
sanction provided for in S§ 474.52(a) 
and 474.52(g) of this chapter, 

3. Section 405.1503 is revised to read 
as follows: 

S 405.1503 Notice of Initial datarmlnatlons. 

A written notice of an initial 
determination as specified in 
paragraphs (a) through (f) of 9 405.1502 
will— 

(a) Be mailed to the concerned 
provider, supplier, or practitioner, and 

(b| Include the basis or reasons for Ihe 
determination, and information 
concerning appeal rights. (See { 405.1510 
concerning the right to a 
reconsideration, if applicable, and 
i 405.1530 concerning the right to a 
hearing.) 

4. Section 405.1504 is revised by 
adding a cross-reference to $ 405.1502(f) 
to read as follows: 

9 405.1504 Effect of Initial determination. 

The initial determination shall be final 
and binding upon the parties to the 
determination unless: (a) It is revised 
(see § 405.1519); (b) in the case of a 
determination described in i 405.1502 
(a), (b)(1). or (d)(1). it is reconsidered in 
accordance with 9 405.1514: or (c) in the 
case of a determination described in' 

9 405.1502 (b)(2). (c). (d)(2). (e). or (f). a 
request for a hearing is filed and the 
initial determination is reversed. 

5. Section 405.1530 is revised by 
adding a cross-reference to 9 405.1502(f) 
to read as follows: 


9 405.1530 Hsarlng: Right to hearing. 

After an initial and reconsidered 
determination described in 99 405.1502 
(a). (b)(11. (d)(1). and 405.1514, or after 
an initial determination described in 
9 405.1502 (b)(2). (c). (d)(2). (e), or (f); or 
after a revised determination described 
in 9 405.1519. an institution, agency, 
clinic, laboratory, portable X-ray 
supplier, ambulatory surgical center, 
end-stage renal disease treatment 
facility, or person shall be entitled to a 
hearing %vith respect to such 
determination, if such person or the 
representative of the institution, agency, 
clinic, laboratory, portable X-ray 
supplier, ambulatory surgical center, 
end-stage renal disease treatment 
facility, or person files a written request 
for hearing as provided in 9 405.1531. 

6. Section 405.1531(a) is revised by 
adding a cross-reference to 9 405.1502(f) 
to read as follows: 

9 405.1531 FHIng a request for a hearing; 
time and mannef of filing. 

(a) The request for a hearing shall be 
made In writing, signed by the person, or 
a proper official of the institution, 
agency, clinic, laboratory, portable X- 
ray supplier, ambulatory surgical center, 
or end-stage renal disease treatment 
facility concerned and filed at an office 
of the Department of Health and Human 
Ser\ices. or with a presiding officer of 
the Appeals Council of the Office of 
Hearings and Appeals. The request must 
be filed within 60 days after the date 
notice of an initial determination 
provided for in 9 405.1502 (b)(2). (c). 
(d)(2). (e), or (f): or a reconsidered or 
revised determination, is received by the 
institution, agency, clinic, laboratory, 
portable X-ray supplier, ambulatory 
surgical center, end-stage renal disease 
treatment facility, or person (see 
99 405.1503. 405.1516. and 405.1520). 
except where the time is extended for 
**good cause** (see 9 405.1569). For 
purposes of this section, the date of 
receipt of notice of the initial, 
reconsidered or revised determination 
shall be presumed to be 5 days after the 
date of such notice, unless there is a 
reasonable showing to the contrary. 


PART 420—PROGRAM INTEGRITY 

B. Part 420 is amended as follows: 

1. The authority citation for Part 420 
continues to read as follows; 

Auth4Kit>': Secs 1102.1862(d) (1). (2). (3). 
and (4). 1862(e), 1868(h) (2)(D), (E). and (F). 
1871,1902(11 )(39). and 1903(i)(2) of the Social 
Security Act (42 U.S.C 1302.1395y(d). 1395cc. 
1395hh. 139ea. and 1398b. unless otherwise 
noted). 
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2. Section 42(l.ll5(c) is revised to read 
at follows: 

Effect of SMCt u eio n . 

• • • • • 

(c) Exceptions. Psymont is avniUble 
foe up to 30 days sfler the effective date 
of exclusion for— 

(1) Inpatienl hospital services or 
poslhosplul skilled nursing fadbty care 
services furnished to a beneficiary who 
was admitted to a hospital or a SNF 
before the effective date of exchiskm; 
and 

(2) Home health services furnished 
under a plan established before the 
effective date of exdoston. 

3. Section 420.126(e) is revised to read 
as follows; 

§420.126 Effect of suspefiaion. 

• • • • • 

(e) Exceptions, Payment is availalde 
for up to 30 days after the effective date 
of the suspension for— 

(1) Inpatient hospital services^r 
posthospital skilled nursing fscilfty care 
fumishtid to a beneficiary who was 
admitted to a hospital or a SNF before 
the effeclive date of the suspension: and 

(2) Home health services furnished 
under a plan esfablUhed before the 
effective date of the suspension. 

PART 474—IMPOSmON OF 
SANCTIONS ON HEALTH CARE 
PRACTmONERS AND PROVIDERS OF 
HEALTH CARE SERVICES 

C. Part 474 b amended as follows: 

1. The table of contents and the 
outfionty statement are revised to read 
as foUowr 

Subpart A—General ProvlaAona 

Src. 

474.0 Scope aod iMnitkmA. 

Subparl B—Sanettona Under the PSRO 
Program 

474.1 Statutory ohhgaUons of praettUooers 
and providers. 

474^ Suctions. 

474.3 PSRO responsihilfties. 

474.4 Action on potential Wolation. 

474.5 Factf^n in PSRO ctetennmafion of a 
violation. 

474.6 Baits for recommended sanction. 

474.7 rCoCke and review of PSRO 
determination of violation. 

474.8 PSRO report fo the Sfate%vide Council 
or to HO* A. 

474.9 Role and functions of the Statewide 
Council. 

474.10 Action by HCFA on receipt of the 
report. 

474.14 Effective dates of cxckition. 

474.1 S Reinstatement eflei exclusion. 

474.17 Right to fudicial review. 


Subpart C—Sanctiona under the PRO 
Progrann Oenerat Provislona 

474.30 SUtutory obtlgatlons of practitioners 
and other persons. 

474.32 Sanctions 

Subpart D—PRO RaspooaJbWtIea 

474.34 Basic responsibilities. 

474.36 • Acttoci on tdentifkelioe of a 
violalkxi. 

474 38 Action on determination of a 
violation. 

474.39 FWPROdelanDiaeflonora 
vIolebacL 

474.40 PRO report to Oia 

474.41 Basis for recommended sanction. 

Subpart E—OIQ Rea p ooeibmttea 

474.42 Acknowfedgmen! and review of 
report. 

474.52 Notice of saactiiio. 

Subpart F E ffact and CXtratlon of 
Eadualon 

474.54 Effect of an exchsthm on Medkare 
payments aod services. 

474.M Reinstatement after exclusion. 

Subpart Q— Appaaia 
474.58 Appeal rights. 

Authority: Section 1162 of the Social 
Security Act. 42 U.S.C 1302. Subpert B is also 
issued uadef sac. 150 of Pah. L 99-348142 
U.S.C 13a0c note. Subparta C through G are 
also issued under sec. 1158 of the Social 
Security Act 42 U.S.C 1320o—8. 

2. A new Subpart A entitled "General 
Provisions** is established to include the 
curreni 1474iL 

3. Section 474^1 ta revised to read aa 
follows: 

§ 474 J) Scope and deftnltfona. 

(a) 5^pe. 

Thu part implements sectioii 150 of 
PuU L 97-248 (PSROs) and section 1156 
of the Act (PROs) by— 

(1) Setting forth certain obligationa 
imposed on practitioners and providers 
of services under Medicare; 

(2) Establishing critena and 
procedures for the reports re<)uired from 
PSROs and PROt when there U iaihire 
to meet those obligations; 

(3) Specifying the policies and 
procedures for making determinations 
on violations and imposing sanctfons; 
aod 

(4) Defining the procedures for 
appeals by the affected party and the 
procedures for reinstatements. 

(b) Definitions, As used in this part, 
unless the context indicates otherwise; 

"Economically** means that services 
are provided at the least expensive, 
mechcally appropriale type of setting or 
level of care available 
"Excluskai" means that items or 
services fumUhed or ordered by a 
sptdfiad health care prectlliooer. 
provider, or other person during a 


specified period are not reunborsed 
under Medicare. 

**Gruss and flagrant vtoUtkxi** oauas 
a violcittoo uf an obUgution hasoccuned 
in one or more instances which presenb 
an imminent danger to the bealllL sofiety 
or well-being of a Medicare beeahcuify 
or places the beneficiary uonacessoniy 
in high-risk situations. 

"Health care servlcea" or •‘Servfcxi* 
means services or ttrms fur which 
payment may be made fin whole or la 
part) under the MedUare program 

"Obligation** meana any of the 
obligations tpecifmd at section 1156(s) 
of the Act. 

"OIG** stands for the Office of the 
Inspector GeneraL Department of tlesl6 
and Human Services. 

"Other person** means a hospital or 
other health care facility, an 
organization, or an agency that furaiiiu^ 
health care services for which paymrot 
may be made under the Medicare 
program. 

"Physician** means a doctor of 
medicine or osteopathy or another 
individual whd is authorized under SUU 
or Federal law to praettea macSdnc! and 
surgery or osteopathy. 

"Practitioner'* means a physician or 
other health care praXessioaal liceiued 
under State law to practice his or her 
professiou. 

"PRO area" means the geographic 
area subiect to review by a particular 
PRO. 

"Provider" means a hospital or other 
health care faciltty. agency, or 
organizatian. 

"PSRO area** means the geographic 
area subject to review by a particular 
reRo. 

"Sanction" means an exchMion or 
monetary penalty that the Secretary 
may impose on e practitioner or other 
person as a result of a r ecom me nd stiofl 
from a PRO. 

"Substantial violation In a lubsunliil 
number of cases" means a pattern of 
care has been provided that is 
inappropriate, unnecessary, or does od ^ 
meet recognized professional standsri* 
of care, or Is not supported by the 
necessary documentation of care as 
required by the PRO. 

4. A new Subparl B entitled 
"Sanctions Under the PSRO FlrograBi"!^ 
established fo include current |i 474.1* 
474.17. 

5. New Suhparts C through G sre 
added to read as follows: 
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Subpart C—Sanctions Under the PRO 
Rro^ram: General Provisions 

{ 474,30 SUtutory obilgations of 
practaionsrs and other pers o ns. 

it is the obligation of any health care 
practitioner or other person who 
furnishes or orders health care services 
that may be reimbursed under Medicare, 
toensufs, to the extent of his or her 
authority, that those services are — 

(a) Furnished economically and only 
when and to the extent medically 
accessary; 

(b) Of 8 quality that meets 
professionally recognized standards of 
health care: and 

(c) Supported by evidence of the 
medical necessity and quality of the 
services in the form and fashion that the 
reviewing PRO may reasonably require 
(including copies of the necessary 
documenlatioQ and evidence of 
compliance with pre-admission or pre- 
procedure review requirements to 
ensure that the practitioner or other 
person is meeting the obligations 
imposed by section llS6(a) of the Act 

f 474.32 Sanctions. 

In addltioD to any other sanction 
provided under law, a practitioner or 
other person may be— 

(a) Excluded from Medicare: or 

(b) In lieu of exclusion and as a 
condition for continued participation in 
Medicare, if the violation involved the 
proviiion or ordering of health care 
services that were medically improper 
or unnecessary, required to pay an 
^ounl not in excess of the cost of the 
“nproper or unnecessary services that 

furnished or ordered. The 
Practiiioner or other person will be 
toquired either to pay the monetary 
^•essment within 6 months of the date 
of notice or have it deducted from any 
the Federal Government owes the 
* practitioner or other person. 

Subpart 0 —PRO Responsibilities 

I <74.34 Basic responslbiltttes. 

(•! The PRO must use its authority or 
^uen^ to enlist the support of other 
professional or government agencies to 
^®ure that each practitioner or other 
Pj^on complies with the obligations 
■Peciricd in } 474.30. 

PRO must identify situations 
I :®re the obligations specified in 
^< 30 are violated and afford the 
PJIJctiiioner or other person reasonable 
and opportunity for discussion In 
^ordance with tS 474.36 and 474.36. 

Ihi oir^ must submit a report to 
the notice and opportunity 
»^»ded under paragraph (b) of this 


section, if the TOO determines that the 
practitioner or other person has— 

(1) Failed substantially to comply with 
any obligation in a substantial number 
of cases: or 

(2) Grossly and flagrantly violated any 
obligation in one or more instances. 

(dl The FRO report to the OIG must 
comply with the provisions of S 474.40. 

(e) The PRO must deny services or 
items ordered by an excluded 
practitioner or other person when the 
PRO identifies the services or items and 
repurts the findings to HCFA. 

§ 474.36 Action on klentmcatlon of a 
violation. 

When h PRO identifies a violation, it 
must determine the nature of the 
violation. 

(a) If the PRO determines the violation 
as one that is gross and flagrant, it must 
proceed in accordance with i 474.38. 

(b) If the PRO determines the violation 
as a substantial violation in a 
substantial number of cases it must send 
the practitioner or other person a 
written initial notice of the identification 
of a violation containing the following 
Information: 

(1) Ibe obligation involved. 

(2) The situation, circumstances, or 
activity that resulted in a violation. 

(3) Tbe authority and responsibility of 
the PRO to report violations of 
obligations. 

(4) At the discretion of the PRO. a 
suggested method for correcting the 
situation and a time period for 
corrective action. 

(5) The sanction that the PRO could 
recommend to the OIG If the violation 
continues. 

(6) An invitation to submit additional 
information to or discuss the problem 
with respresentatives of the PRO within 
20 days of receipt of the notice. The date 
of receipt is presumed to be five days 
after the date on the notice, unless there 
is a reasonable showing to the contrary. 

(7) A summary of the information used 
by the PRO in arriving at its 
determination of a violation of an 
obligation. 

i 474.36 Action on determination of e 
violation. 

(a) Written notice. The PRO must give 
written notice to the practitioner or 
other person if it determines that— 

(1) A substantial violation has 
occurred in a substantial number of 
cases; or 

(2) A violation is gross and flagrant in 
one or more cases. 

(b) Contents, The notice must contain * 
the following information: 

(1) The determination of a violation. 

(2) The obligation violated. 


(3) The basis for the determination. 

(4) The sanction the PRO will 
recommend to the OIG. 

(5) The right of the practitioner or 
other person to submit to the PRO 
within 30 days of receipt of the notice, 
edditional information or a written 
request for a meeting with the PRO to 
review and discuss the determination, or 
both. The date of receipt is presumed to 
be five days after the date on the notice, 
unless there is a reasonable showing to 
the contrary. 

(6) A copy of the material used by the 
PRO in arriving at its determinatioiL 

(c) Review of PRO determinotion, 

(1) The PRO may. on the basis of 
additional information received, affirm, 
modify, or reverse its determination. 

(2) The PRO must give written notice 
to the practitioner or other person, of 
any action it takes as a result of the 
additional information received, as 
specified In | 474.39. 

5 474.39 Final PRO determination of a 
violation. 

If the issue is not resolved to the 
PRO'S satisfaction as specified in 
I 474.38(c). the PRO must- 

la) Submit its report and 
recommendation to the OIG: and 

(bj Send the affected practitioner or 
other person a concurrent final notice, 
with a copy of the PRO report that is 
being forwarded to the OIG, advising 
that— 

(1) The PRO recommendation has 
been submitted to the OIG; 

(2) The practitioner or other person 
has 30 days from receipt of this final 
notice to submit any additional material 
to the OIG at its central office location. 
The date of receipt is presumed to be 
five days after the date on the notice, 
unless there is a reasonable showing to 
the contrary: and 

(3) Due to the 120-day statutory 
requirement specified at { 474.42(e}, the 
period for submitting additional 
information will not be extended and 
any material received by the OIG after 
the 30-day period will not be considered. 

( 474.40 PRO report to OtO. 

(a) Manner of reporting . If the PRO 
determines that a substantial violation 
has occurred In a substantial number of 
cases or that a gross and fiagrant 
violation has occurred, it must submit a 
report and recommendation to the OIG 
at the regional office with Jurisdiction. 

(b) Content of report The PRO report 
must include the following 
information— 

(1) Identification of the practitioner or 
other persons and when applicable, the 
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name of the director, administrator, or 
owner of the entity involved: 

(2) The type of health care services 
involved: 

(3) A description of each failure to 
comply with an obligation, including 
specific dates, places, circumstances, 
and any other relevant facts: 

(4) Pertinent documentary evidence: 

(5) Copies of written correspondence 
and written summaries of oral 
exchanges with the practitioner or other 
person regarding the violation: 

(6) The PRO'S determination that an 
obligation under section 1156(a) of the 
Act has been violated and that the 
violation is substantial and has occurred 
in a substantial number of cases or Is 
gross and flamnt; 

(7) The professional qualirications of 
the pro's reviewers: and 

(8) The PRO’S sanction 
recommendation. 

(c) PRO Recommendation. The PRO 
must specify in its report— 

(1) The sanction recommended: 

(2) The amount of the monetary 
penalty recommended, if applicable; 

(3) The period of exclusion 
recommended, if applicable: and 

(4) A recommendation as to whether 
the practitioner or other person is 
unable or unwilling substantially to 
comply with the obligation that was 
violated. 

§ 474.41 Basis for recommended sanction. 

The PRO'S specific recommendation 
must be based on a consideration of— 

(a) Tlie type of offense involved: 

(b) The severity of the offense: 

(c) The deterrent value; 

(d) The practitioners's or other 
person's previous sanction record; 

(e) The availability of alternative 
sources of services in the community; 
and 

(f) Any other factors that the PRO 
considers relevant (for example, the 
duration of the problem). 

Subpart E—OIG Responsibilities 

§ 474.42 Acknowledgemant and review of 
report. 

(a) Acknowledgement. The QIC will 
inform the PRO of the date it received 
the PRO'S report and recommendation. 

|b) Review. The OIG will review the 
PRO report and recommendation to 
determine whether— 

(1) The PRO is following its 
procedures; 

(2) A violation has occurred; and 

(3) The practitioner or other person 
has demonstrated an unwillingness or 
lack of ability substantially to comply 
with an obligation. 

(c) Rejection of the PRO 
recommendation. If the OIG decides 


that a sanction is not warranted, it will 
notify the PRO that recommended the 
sanction and the affected practitioner or 
other person that the recommendation is 
rejected. 

(d) Decision of sanction. If the OIG 
decides that a violation of obligations 
has occurred, it will determine the 
appropriate sanction by considering— 

(1) The recommendation of the PRO; 

(2) The type of offense; 

(3) The severity of the offense: 

(4) The previous sanction record of 
the practitioner or other person: 

(5) The availability of alternative 
sources of 8er\'tces in the community; 

(6) Any prior problems the Medicare 
carrier or intermediary has had with the 
practitioner or other person; 

(7) Whether the practitioner or other 
person is unable or unwilling to comply 
substantially with the obligations; and 

(8) Any other matters relevant to the 
particular case. 

(e) Exclusion sanction. If the PRO 
submits a recommendation for exclusion 
to the OIG. and a determination is not 
made by the 120th day after actual 
receipt by the OIG. the exclusion 
sanction recommended will become 
effective and the OIG will provide 
notice in accordance with § 474.52(0- 

(0 Monetary penalty. If the PRO 
recommendation is to assess a monetary 
penalty, the 120-day provision does not 
apply and the OIG will provide notice in 
accordance with § 474.52 (a) through (e). 

§ 474.52 Notice of sanction. 

(a) The OIG notifies the practitioner 
or other person of the adverse 
determination and of the sanction to be 
imposed. 

(b) The sanction is effective IS days 
from the date of receipt of the notice. 
The date of receipt is presumed to be 5 
days after the date on the notice, unless 
there is a reasonable showing to the 
contrary. 

(c) The notice specifies— 

(1) The legal and factual basis for the 
determination: 

(2) The sanction to be imposed; 

(3) The effective date and. if 
appropriate, the duration of the 
exclusion; 

(4) The appeal rights of the 
practitioner or other person; and 

(5) In the case of exclusion, the 
earliest date on which the OIG will 
accept a request for reinstatement. 

(d) The OIG notifies the public by 
publishing in a newspaper of general 
circulation in the PRO area a notice that 
identifies the sanctioned practitioner or 
other person, the obligation that has 
been violated, the sanction imposed 
and. if the sanction is exclusion, the 
effective date and duration. 


(e) Notice of the sanction is also 
provided to the following entities as 
appropriate: 

(1) The PRO that originated the 
sanction report. 

(2) PROS in adjacent areas. 

(3) State Medicaid fraud control units 
and State licensing bodies. 

(4) Appropriate Medicare contractors 
and State agencies. 

(5) Hospitals, including the hospital 
where the sanctioned individual's case 
originated and where the individual 
currently has privileges, if known; 
skilled nursing facitilies. home health 
agencies, and health maintenance 
organizations (HMOs). 

(6) Medical societies and other 
professional organizations. 

(7) Medicare carriers and 
intermediaries, health care prepayment 
plans, and other affected agencies and 
organiiLutions. 

(f) If an exclusion sanction is effected 
because a decision was not made within 
120 days after receipt of the PRO 
recommendation, notification is as 
follows: 

(1) The OIG notifies the practitioner or 
other person that the exclusion from the 
Medicare program is effective 15 days 
from the date the notice is received by 
the proctitioncr or other person. The 
date of receipt is presumed to be five 
days after the date on the notice, unless 
there is a reasonable showing to the 
contrary. 

(2) Notice of the sanction is also 
provided as specified in paragraph (e) of 
this section. 

(3) As soon as possible after the 120th 
day. the OIG will issue a notice to the 
practitioner or other person affirming 
the PRO recommendation or modifying 
the recommendation based on the OlG's 
review of the case. 

(g) The determination and notice of 
sanction provided for in this section 
constitute an "initial determination" and 
a "notice of initial determination" for 
purposes of the administrative appeals 
procedures specified in Part 405. Subpad 
O of this chapter concerning 
determinations and appeals procedures 
for providers and suppliers. 

Subpart F—Effect and Duration of 
Exclusion 

§ 474.54 Effect of an excKision on 
I4edicafe payments and services. 

(a) General provisions. Except as 
provided under paragraphs (b) and (c)of 
this section— 
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|1) Payment will not be made under \ 
Medirara to an excluded pracUtioner or 
other person for services or items 
fitmished or ordered during the period of 
exclusion; 

(2) Payment will not be made under 
IMicare to any provider for services of' 
items ordered by an excluded 
practitioner or other person when the 
order was a necessary precondition for 
payment under Medicare; and 

(3) Assignment of a beneficiary's 
dsiro for services or items furnished or 
ordered by an excluded practitioner or 
othta* person on or after the effective 
date of exclusion will not be valid. 

{h] Exertions. Payment is available 
lor serv ices or items provided up to 30 
days after the effective date of an 
I exclusion for— 

|1) Inpatient hosptial or skilled 
mning services or items furnished to o 
heneficiary who was admitted before 
Ibe effective date of the exclusion; and 

(2) Home health services or items 
famished under a plan established 
before the effective date of the 
exclusion. 

Ic) Denia! of payments to 
\btneficiaHe$^ If a beneficiary submits 
kUhns for services or items furnished or 
krdered by an excluded practitioner or 
ciber person on or after the effective 
dite of exclusion— 

|1) HCFA pays the first claim 
•ttbmiiled and immediately gives the 
beneficiary notice of the exclusion: and 

(2) The beneficiary's right to payment 
extends to services or items furnished or 
p^red up to 15 days after the date on 
phe notice, 

W Effective date of termination of 
l/VDwyer agnement The effective date 
lot termination of a Medicare provider 
|e®pecment is determined in accordance 
Iwith )| 489.53 and 4B9.55 of this chapter. 

|l <M.SS Retnstalamant after axchiskm. 

I Exclusion will remain in effect until— 

I UjThe OIG determines, in 
h«0fdanc8 with {$ 420.130 through 
h®-130 of this chapter, that the basis for 
P® exclusion no longer exists and there 
p^sonable assurance that the 
P*^«ms will not recur, or 
I OIG's determination to 
P^™de is reversed by a hearing 

^part G—Appeals 

AppealrtghU. 

I W Right to administrative review, 

Idi!! ^ or other person 

P wabshed with an OIG determination 
that results from a 
fr^inaliun not being made within 
I I* entitled to a hearing before 


an Administrative Law fudge and may 
also request a review of that decision by 
(he Appeals Cound! in accordance with 

S S 405.1530 through 4U5.159S of this 
chapter. 

(2) Due to the IZO-day statutory 
requirement specified a I § 474.42(e) of 
this part, the following limitations apply: 

(i) The period for submitting 
additional information will be not be 
extended. 

(ii) Any material received by the OIG 
after the 30-day period allowed, will not 
be considered and will not be subject to 
review by the Administrative Law fudge 
and (he Appeals Council. 

(3) OIG's determination continues in 
effect unless reversed by a hearing 
dedsion. 

(b) Right to judicial review. Any 
practitioner or other person dissatisfied 
with a dedsion of the Appeals Council 
or an administrative law judge (if a 
request for Appeals Council review is 
denied), may file a dvll action in 
accordance with the provisions of 
section 205(g) of the Act. 

PART 489—PROVIDER AGREEMENTS 
UNDER MEDICARE 

O. Part 469 Is amended as follows: 

1. The authority citation for Part 489 
continues to read as follows: 

Aulhorily: Secs. 1102.1861,1804. I860, and 
1871 of the Social Security Act (42 U.S.C 
1302,139SX. 139Saa, 1395cc. and 1395hh). 

2. Section 489.55 is revised to read as 
follows: 

( 489.55 Exceptions to sffsetivs date of 
termination. 

Payment ia available for up to 30 days 
after the effective date of termination 
for— 

(a) Inpatient hospital services 
(including inpatient psychiatric hospital 
services) and posthospital extended 
care services furnished to a beneficiary 
who was admitted before the effective 
date of termination: and 

(b) Home health services furnished 
under a plan established before the 
effective date of termination.^ 

(Calslog of FefWral Domestic Assistance 
ProgrntxM, No. 13.773, Medicare—l4ospital 
Insurance and No. 13.774. Medicare— 
Supplementary Medical Insurance) 


*For larmiruidofM bdme July IS ISM payment 
w«i avsihibla fHrtmxb the ciit«^«r yesr tn which 
Ihc (rnniiuitioii was fiffectlva. 


Dated: December 11.1984. 

Carolyne K. Davis. 

Administrator. Health Care Financing 
Administration. ' 

R.P, Kusserow. 

Inspector General. Department of Health and 
Human Services. 

Approved: January 28.1985. 

Margaret M. Heckler, 

Secretary. 

[FR Doc. 85-9CX)l Filed 4-^11-85: 2:42 pm) 
SiLUNG COOC 4l2IM>Ma 


42 CFR Parts 400 and 476 
IHSO-110-F1 

Modicaro Program; Acquisition, 
Protection, and Disclosure of 
Utilization and Quality Control Peer 
Review Organization (PRO) 

Information 

aqency: Health Care Financing 
Administration (HCFA). HHS. 
action: Final rule, 

suMltAfiY: These regulations govern the 
acquisition, protection, and disclosure of 
information obtained or generated by 
Utilization and Quality Control Peer 
Review Organization (PROs). The Peer 
Review Improvement Act of 1982 
authorizes PROs to acquire information 
necessary to fulfill their dulies and 
functions, places limits on disclosure of 
PRO information, and establishes 
penalties for unauthorized disclosure. 
These regulations implement the PROs* 
statutory right of access to necessary 
information and set forth their 
responsibilities to assure that 
information once acquired is adequately 
safeguarded and diidosed only for 
proper purposes. 

effective date: The regulations are 
effective May 17,1985. 

Sections 476.105. 476.116. and 476.134 
of this rule contain information 
collection requirements with which the 
public is not required to comply until the 
Executive Office of Management and 
Bud^t (EOMB) approves these 
requirements. (See section VI. of the 
preamble for a discussion of information 
collection.) 

FOR FURTHEfI INFORMATION CONTACT: 
Mary K. Terry, (301) 594-7910. 
SUPPLEMENTARY INFORMATION; 

t. Legislative History 

The Peer Review Improvement Act of 
1982 (Title I. Subtitle C of the Tax Equity 
and Fiscal Responsibility Act of 1962 
(Pub. L 97-248)) amended Part B of Title 
XI of the Social Security Act (Act) to 
establish the Utilization and Quality 
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Control Peer Review Organization 
(PRO) program. 

Congress originally enacted Part D of 
Title*Rl in 1972. establishing the 
Professional Standards Review 
Organization (PSRO) program. The 
purpose of the PSRO program was to 
assure that health care services and 
items for which payment may be made 
under the Medicare. Medicaid and 
Maternal and Child Health and Crippled 
Children's programs were medically 
necessary, conformed to appropriate 
professional standards and were 
delivered In the most efficient and 
economical manner possible. The 1982 
legislation provided for PROs to assume 
PSRO responsibilities for the review of 
health care services funded under Title 
XVllI of the Act [Medicare) to determine 
whether those services are medically 
necessary, are furnished at the 
appropriate level of care, and are of a 
quality that meets professionally 
recognized standards. In addition. PROs 
will monitor and validate a sample of 
diagnostic and procedural information 
supplied by providers to fiscal 
intermediaries regarding prospective 
payments to hospitals. To carry out their 
responsibilities PROs, like PSROs. will 
acquire information from the medical 
records of patients and from other 
records maintained by health 
institutions, practitioners, and claims 
payment agencies. In addition, they will 
generate information regarding the 
quality and appropriateness of health 
care services. PROs will use this 
information to develop and review 
profiles (patterns of utilization and 
practice) and to assess the quality of 
care being furnished. PROs will then 
transmit their determinations to 
organizations responsible for makfhg 
payments under the Act. 

The PRO legislation contains several 
provisions affecting data collection and 
disclosure. Under section 1154(a)(7)(C) 
of the Act. PROs have the authority to 
examine pertinent records of any 
practitioner or provider of health care 
services for which the PRO has review 
responsibility. Section 1154(a)(9) of the 
Act requires that PROs "collect such 
information relevant to its functions, 
and keep and maintain such records, in 
such form as the Secretary may require 
to carry out the purposes of this part, 
ond shall permit access to and use of 
any such information and records as the 
Secretary may require for such 
purposes, subject to the provisions of 
section 1180." The other relevant 
language in section 1154 authorizes 
PROs to exchange information with 
claims payment agencies, other PROs 
and other public or private review 


organizations as may be appropriate 
(section 1154(a)(10)). Section 1180 of the 
Act contains the majority of a PRO'S 
statutory responsibilities concerning the 
disclosure of information. This section 
recognizes both the need to protect the 
interests of patients, health care 
practitioners and providers of health 
care in the conndentiality of their 
medical records and the need to disclose 
certain information. 

II. Proposed Rule 

On April 16.1984 we published in the 
Federal Register a proposed rule that 
would implement that pari of the PRO 
statute concerning acquisition, 
protection, and disclosure of PRO 
information (49 FR 14977). The major 
provisions of the proposed rule are as 
follows: 

A. General Provisions 

1. PRO information must be held in 
confidence and not be disclosed unless 
the disclosure is necessary to carry out 
the purposes of the PRO statute or is 
provided for by regulations published by 
the Secretary. 

2. The proposal describes the 
procedures for disclosure by a PRO of 
information necessary to carry out the 
purposes of the statute, including notice 
requirements, limitations on 
redisclosure and penalties for 
unauthorized disclosure. It also specifies 
the applicability of certain other statutes 
and implementing regulations to PRO 
information. 

B. PRO Access to Information 

1. Under the proposal. PROs are 
permitted to require institutions or 
practitioners to provide to the PRO 
copies of records and Information 
pertinent to health care services 
furnished in the PRO area to Medicare 
beneficiaries. If authorized by the 
institution of practitioner, PROs also 
have access to the records of other 
patients. 

Z PROs are permitted to have access 
to records held by Medicare 
intermediaries or carriers and certain 
other information collected or generated 
by institutions, practitioners or other 
entities. Certain limitations on PRO data 
collection were also specified in the 
proposed regulations. 

C PRO Responsibilities 

1. In the proposal, we delineate PRO 
responsibility for maintaining the 
confidentiality of information in their 
possession, including the responsibilities 
of PRO ofTicers and employees; training 
requirements, including those for 
persons with authorized access to 
confidential information; purging of 


personal identifiers; and data systems 
procedures. 

2. A PRO would be required to places 
public notice in a newspaper 
announcing the existence of Its data 
system, the types of information 
acquired by the PRO. and the 
procedures by which each patient, 
practitioner, and institution may obtain 
information about themselves. 

D, Disclosure of Nonconfidential 
Information 


Diclosure of nonconfidential 
information would be required of PROs 
regardless of the source of the request. 
PROs may also disclose this information 
to anyone who they believe would be 
interested in the information. 


E. Disclosure of Confidential 
Information 


1. The proposal requires the disclosure 
of all information requested by the 
Department. The Department includes 
HCFA and other Departmental 
components that are responsible for 
assuring that funds for the PRO 
programs are expended in accordance 
with the law and regulations. 

2. The April 16th document permits 
some disclosure of patienMdentified 
information to a patient or his or her 
representative. If the patient's request is 
not made in connection with a denial 
decision, the proposed regulations 
require the PRO to allow the attending 
practitioner an opportunity to comment 
on the appropriateness of disclosing the 
information to the patient. 

3. Under the proposed rule, disclosure 
of practitioner-identified Information is 
permitted only to the individual 
practitioner, to the institution where tb« 
individual practices or. with the 
practitioner's consent, to any designated! 
person, agency or organization. 

4. PROs would be required to provide 

limited access to certain identifying 
information to Federal and State 
agencies, including fraud and abuse 
agencies and licensing and certification 
bodies and researchers, who have a ^ 
significant need for Information to cany 
out their recognized responsibilities or 
in order to avoid duplication in 
collecting and processing information* 
PRO information must be disclosed to 
public health agencies if the PRO 
determines the disclosure of the | 
information is necessary to protect 
against and imminent danger to | 

individuals or to the public health. i 

5. PRO deliberations must not be 
disclosed except to HCFA or the Office 
of the Inspector General (OIG). The 
reasons for PRO decisions may be 
disclosed. 
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6. llie proposal would require 
disrtosure of quality review studies with 
identifieris but only on-site and only to: 
practitioners or institutiona identified in 
the Studjr: authorized personnel from the 
General Accounting Offtce: HCFA: 
dccreditation, licensure, and 
certification bodies: Federal and State 
fraud and abuse agencies; and, under 
certain circumstances, a medical review 
board established under section 1881 of 
the Act which pertains to End Stage 
Renal Disease facilities. 

7. PROt could disclose their 
ifiturpretations of the quality of health 
care in a particular institution to the 
pablic. 

8 PROS would be required to disclose 
sanction reports directly to the OIC, 
liCFA, and Federal and State fraud and 
•buse agencies. 

8. in addition to PRO'S authorization 
lo disclose information at their 
discretion to carry out the purposes of 
the PRO statute, the proposal gives 
PROs discretion lo disclose confidential 
Information to research agencies and 
niAblishes criteria and guidelines for 
the PRO to use in exercising this 
discretion* 

m. Public Comments 

We received over 160 letters of 
comment in response to the proposed 
tvlc. Comments were received from 
fcoipitals, State and national medical 
ass^iations, hospital councils, peer 
tsview organizations, members of 
Congress and other interested parties. 

Tbo comments and our responses lo 
ihose comments are set forth below: 

A General Provisions 

^ definition of confidential 
^formation, 

Comme/it One commentor stated that 
the definition of confidential information 
jn \ 470.101(b) of the proposed rule was 
wcoasistenl with the statute in the 
^lion 1160(b)(2) of the Act recognizes 
at confidential only statistical data that 
J^licitly identify an individual, 
wrefora* data that implicitly identify 
an individual would be considered non- 
^wifidentiaL 

^^spons 0 : The PRO statute docs not 
*®PIw>rt such a distinction between 
•^plicit and implicit disclosure. We 

neve that permitting the disclosure of 
^rmalion that identifies an individual, 

^ ihough not explicitly, would 

nnrmine the rationale of the statute. 

preclude our 
^hibiting the disclosure of such 
b intent of the statute 

Iiunit the disclosure of information 
identifiable individuals to 
®i^>“iions, whether that 
|j ^“ncation is implicit or explicit. 


2. Distinction between confidential 
and non-confidentiai information. 

Comment We received several 
comments regarding the distinction 
between confidential and non- 
confidential informatioiL Some though 
that the regulations should adhere more 
closely to the statutory presumption that 
all PRO data should be held in 
confidence except under clearly defined 
circumstances. 

Response: We are retaining the 
distinction between conHdential and 
non-confidential information in order to 
permit the disclosure of information that 
does not identify an individual and to 
limit the release of patient* or 
practitioner-identified information to 
that required for PRO review or for 
other statutorily mandated reasons. 
Section 1160(a)(2) of the Act imposes on 
the Secretary the statutory obligation to 
identify in regulations the cases and 
circumstances under which PRO 
inTormation may be disclosed. 

3. Notice requirements—15 days. 

Comment Fifteen commenters 

believed that S 47aiOS of the regulations 
should require PROs to give more than 
15 calendar days notification lo 
institutions before the disclosure of 
information about the institution that is 
not routinely prepared for PRO use. 

Response: We agree and arc changing 
the 15 calendar day notification 
requirement In } 476.105 to 30 calendar 
days. In addition, if the comments are 
received after the 30-day timeframe, the 
PRO is obligated to forward the 
comments to the recipient of the 
disclosed information. 

We are revising f 476.105(a) to clarify 
that the PRO must notify an identiRed 
institution of the PRO'S intention to 
disclose information, other than reports 
routinely submitted lo HCFA (including 
Medicare fiscal agents) or reports 
submitted to or from PRO 
subcontractors or to or from an 
institution, about that institution. 

4. Exceptions to PRO notice 
requirements. 

Comment Several commenters 
disai^e with the exception to the notice 
requirements (S 476.106) that PROs need 
not notify an institution of a disclosure if 
the disclosure is made in an 
investigation of fraud or abuse and the 
information is related to a potaotially 
prosecutable offense. The commenters 
believe that practitioners and providers 
should be notified by the PRO when 
fraud or abuse is suspected in a 
potentially prosecutable offense. 

Response: We understand the 
commenters concern: however, any such 
notificniion would serve only to impede 
the investigation of fraud or abuse. We 
believe this exception is required to 


protect the investigative process in 
pursuing cases involving fraud or abuse. 
We are modifying 9 476.106 to require 
that all Investigative agencies except the 
Office of the Inspector General and 
General Accounting Office (GAO), must 
specify in writing to the PRO that the 
information requested is related to a 
potentially prosecutable criminal 
offense. 

5. Limitations on redisclosure. 

Comment One commenter requested 
that we clarify 9 476.107, Limitations on 
redisclosure, to prevent the release of 
information that identifies individuals 
other than the individual who Is 
releasing the information. 

/fesponse.* This section permits a 
patient or practitioner to redisclose 
information about himself or herself and 
permits an institution to redisclose 
information about itself. We agree with 
the commenter that there is a potential 
in the section, as written, for 
information to be released that might 
identify other individuals. Therefore, we 
are modifying 9 476.107(g) to state that 
information pertaining to a patient or 
practitioner may be redisclosed by those 
individuals provided it does not identify 
any other patient or practitioner. 

Comment One commenter requested 
that we modify 9 476.107(h) to restrict 
redisclosure by an institution if the 
redisclosure would identify a 
practitioner. 

Response: We believe this is a valid 
concern: therefore, we have modified 
9 476.107(h) lo state that an institution 
may disclose information pertaining to 
itself provided the information does not 
identify an individual practitioner or 
patient. 

Comment Several commenters stated 
that the regulation does not adequately 
address the redisclosure of confidential 
information by public agencies. 

Response: We believe we have 
sufficiently limited redisclosure by 
public agencies under 9 476.107 (i) and 
(J) of the regulations. These paragraphs 
specify the instances when public 
agencies can redisclose information, 
such as in a iudiclal, administrative or 
other formal legal proceeding resulting 
from an investigation conducted by the 
agency receiving the information. We 
also believe there is an overwhelming 
need to ensure that State and local 
public health officials are able to 
redisclose appropriate information 
where there is substantial risk to the 
public health. Therefore, we are 
permitting additional redisclosures by 
public health agencies in order lo 
protect the interests of patients, 
practitioners and providers under 
section 1160(a)(2) of the Act. In addition. 
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we have modiHed paragraph (f) for 
clariilcatton and are adding a paragraph 
(k] to permit redisclosure as necessary 
for the OIG and GAO to carry out their 
statutory responsibilities. 

We do not believe any further 
changes are necessary to regulations. 
However, to be consistent with the 
statute we have deleted from ( 476.107(1) 
the reference to Federal and State health 
planning agencies. Also. Federal and 
State health planning agencies do not 
receive confidential information under 
the PRO statute; therefore, they arc not 
subject to the redisclosure limitations 
contained in S 478.107. 

6. Penalties for unauthorized 
disclosure. 

Comment: Several commenters 
believed that the penalties for 
unauthorized disclosure should be 
strengthened. 

Response: Section lieO(c) of the 
statute provides for the penalties 
described in { 47ai08 of the regulations; 
therefore, we are making no change to 
the regulations based on this comment. 
However, we are correcting a 
grammatical error in the second half of 
the* sentence in (476.108 to now read: 

**... be Oned no more than StOOO or 
imprisoned for no more than 6 months, 
or both.. .** (emphasis added). 

7. Extent of an iostitution 's right to 
privacy. 

Comment Seventy-five commenters 
stated that because $$ 476.120(g) and 
476.141 allow for disclosure of 
information that identifies a particular 
institution, there ia a potential for 
misinterpretation and misuse of these 
data with no due process for 
institutions. 

Response: Section 476.120(g) 
(redesignated as $ 476.120(8)(7)) 
provides for disclosure of 
nonconfidentiol aggregate statistical 
information that does not identify 
individual patients, practitioners or 
reviewers and { 476.141 provides for the 
disclosure of PRO interpretations, and 
generalizations on the quality of care 
that identify a particular institution. We 
agree with the commenters and have 
made several changes to the regulations 
based on the ideas contained in those 
comments. The following changes will 
afford a provider the protection needed 
to avoid possible misinterpretation 
where the PRO releases data concerning 
that provider. We have specified that 
:S 476.120(a)(7) and 476.141 are subiect 
to the procedures for disclosure and 
notice of disclosure specified in 
a 476.104 and 476.105 that require a 
PRO to notify an institution of its intent 
to disclose Ixifbrmation about the 
institution that is not routinely prepared 
for PRO use. provide the institution with 


a copy of that information, and give the 
institution an opportunity to comment 
on the information. Further, as stated 
earlier in the comment on the IS^ay 
notice requirement, we have amended 
that requirement to extend the time 
period for a provider to comment on 
disclosed information from 15 to 60 
calendar days, thereby providing 
additional protection for hospitals. 

We therefore believe that the final 
rule assures adequate protection of the 
rights and interests of institutions, 
because und^ these regulations the 
institution has the opportunity to 
provide explanatory statements 
regarding the data which the PRO is 
considering disclosing. For example. If 
the PRO’S statistics relate to mortality, 
the hospital might include additional 
information su^ as case mix statistics, 
the severity of the tUnesscs treated, or 
the number and ages of its patients. If 
the PRO releases nosocomial infection 
rate data, the hospital could add 
information regarding special services 
susceptible to such infections, such as 
bum units. The PRO must attach these 
comments to the disclosed material. 
However, to alleviate some confusion, 
we have also revised the phrase "^not 
routinely prepared for PRO use*' to make 
reference instead to reports routinely 
submitted to HCFA (including Medicare 
fiscal agents) or reports submitted to or 
from PRO subcontractors or to or from 
an institution. 

Comment One commenter requested 
that we define the phrase 
"interpretations and generalizations on 
the quality of health care" as used in 
i 476.141. 

Response: A PRO’S "interpretations 
and generalizations on the quality of 
health care" means an assessment of the 
quality of care furnished by an 
individual provider or group of providers 
based on the PRO'S knowledge of the 
area gained from its medical review 
experience (e.g., quality review studies) 
and any other information obtained 
through the PRO’S review activities. 

Comment Thirty-nine commenters 
obiocted to the exclusion of information 
that Identifies hospitals from the 
proposed definition of confidential 
information. 

They believe that hospitals should be 
afforded the same protection as 
practitioners in terms of disclosure 
policies. 

Response: Section 1160(e)(2) of the 
Act states that the Secretary shall 
provide by regulation for adequate 
protection of the interests of patients as 
well as for practitioners and providers. 
Public interest ia served by providing 
access to certain PRO data by the public 
or by agencies that have public 


responsibilities to which PRO data art 
relevant. PROs deal with matters of 
great public concern—the provision and 
cost of health care. 

They are, therefore, an important 
source of information to aid consumers 
and consumer organizations in reaching 
informed decisions about the types of 
health care services that are offered. 
Also, the policy of disclosure of 
provider-specific, but not practitioner- 
specific information Is supported by 
recommendations in the congressionally 
mandated Institute of Medicine October 
1981 study entitled "Access to Medical 
Review Data; Disclosure Policy For 
Professional Standards Review 
Oiganizatians". 

However, while we believe that 
disclosing provider information is 
appropriate and necessary to the public 
interest, we do not intend Ihet such 
disclosure be misused. As stated in the 
previous comment, the regulations 
contain the requirement that the 
Institution may submit comments on 
information to be disclosed and the PRO 
must attach these comments to the 
disclosed material Also, the regulations 
contain the caveat that a PRO must not 
release nonconfidential information in 
instances where the identity of a 
patient, practitioner or reviewer, e.g., 
publishing the surgical mortality rates of 
a hospital that has only one surgeon, 
will be obvious to an individual with on 
understanding of the area. 

B. PRO Access to Information 

1. Access to information from 
institutions and practitioners 

Comment Section 476.111(b) of the 
proposed rule permits PROs to have 
access to and obtain information from 
records of non-Medicare patients, if 
access is authorized by the institution or 
practitioner. Fifty-two commenters 
believed that this section is ambiguouf 
regarding PRO access to records of 
private-pay patients, and that the 
patient's consent should be requireii 
before a PRO is given access. 

Response: We agree. We are addings 
new ( 476.111(b] to clarify that PROs 
muy obtoin specific non-Medicare 
patient records relating to review the 
PRO performs under non-Medicaid 
contracts if authorized by those patients 
in accordance with State law. We sre 
redesignating the proposed (mragrnph 
i 476.111(b) as paragraph (o) and 
modifying it to specify that PROs nasy 
have access to and obtain records of 
non-Medicare patients who are not 
covered under a private review coning 
held by the PRO only in connection wij . 
their quality review responsibilities sno 
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only if authorized by the institution or 
practitioluir. 

Quality review is an integral and 
essential element of the PRO statute. 
Section 11S4(a}(l)(B) of the Act specifies 
that any PRO must (in accordance with 
its contract with the Secretary) perform 
review to determine whether the quality 
of care provided to Medicare 
beneficiaries meets professionally 
rreo^nized standards of health care. 
Furthermore, this PRO requirement 
represents the continuation of a peer 
re\iew function mandated by Medicare 
statute over the past ten years. Also, in 
section 1154(a)(8). the Congress provides 
the same process for PROs as it had for 
earlier Medicare peer review for 
prescribing the way in which quality 
review would be performed by PROs. 
namely, regulations of the Secretary. 

The provisions of section 1154(a)(7)(D) 
snd (a)(9) direst PROs. in a way sindlar 
to earlier pwr review organizations, to 
inspect facilities and couect information 
necessary to carry out PRO review 
functions, including quality review. 
Section 1866(a)(1)(E) imposes a similar 
obligation on Medicare providers to 
release patient care data to PROs for 
review purposes including the conduct 
of Medicare quality review. 

Taken together, these provisions give 
statutory authority to PROs to conduct 
<iuality review in the same manner as 
conducted by previous Medicare peer 
fsriew organizations. 

The quality review process consists of 
wiecning patient care information to 
identify and verify quality problems in 
addition to conducting quality review 
itudies, A quality review study (QRS) is 
w assessment conducted by or for a 
PRO of a patient care problem for the 
purpose of improving the patient care of 
of all providers or practitioners in 
ihe PRO area through peer analysis, 
interventten, and resolution of the 
^blem and follow-up. Patient consent 
^ot needed to access these records 
unlike utilization review under 
private contracts, PRO quality review 
•wsscs the professional practice 
^un!^ providers and practitioners. 

'^tle the identified problem must 
weet Medicare patients, it usually 
J“<^ts other patients as well, especially 
to the context of acute inpatient care. 

Jhls is because quality problems relate 
!? 'vay In which care is delivered 
the behavior of a provider or 
P^J^Utionar). In some of these cases, a 
^lem can be adequately addressed 
^Medicare patients only by 
^Wresslng the problem for all patients 
®cute care setting. 

, • means that in some quality 

a PRO must review both 
and non-Medicare patient 


records in order to resolve the problem 
for Medicare patients. For example, a 
Medicare quality review study may seek 
to analyze and resolve a problem 
concerning the increase in the rale of 
post-operative infections in certain 
operations when prophylactic 
antibiotics were not used. However, for 
individual providers or specific 
practitioners, the frequency with which 
certain operations are performed on 
Medicare patients may be too low to 
draw reliable conclusions about the 
proper use of these antibiotics by that 
practitioner or in that provider on a 
timely basis (i.e., it may take a year of 
data collection for Medicare patients 
only). In contrast, the frequency with 
which these operations are performed 
on all patients may be adequate to 
permit timely and reliable assessment of 
the problem (Le.. within one to three 
months) and permit more rapid problem 
resolution for Medicare patients. 

Also, physician and hospital-wvide 
studies encourage general resolution of 
problems through the alteration of area 
practice patterns. This benefits both 
Medicare and non-Medicare patients 
and assures more substantive and 
longer lasting improvement in a problem 
than could have been achieved by 
focusing only on Medicare patients. 

2. Access to information of 
intermediaries and carriers. 

Comment, We received comments on 
various aspects of the provision set forth 
in i 476,112. Several commenlers 
believed the regulation is vague as to 
what records and information (private 
or Medicare records) are available to 
the PRO. Several commenters requested 
that we add time periods for the transfer 
of information to the PRO. One 
commenter believed that the protection 
of confidential information transmitted 
by fiscal agents to PROs is not 
safeguarded through any clearly stated 
mechanism. Two commenters 
recommended patient consent before 
PROs could obtain access to patient 
records and Information held by 
intermediaries or carriers. Regarding 
patient consent, one commenter 
believed that subsequent PRO 
disclosures of data could go beyond the 
intent of the individual who authorized 
the fiscal agent to obtain the data 
originally. 

Response: We agree with commenters 
concerning the vagueness as to what 
records and information are available to 
the PRO under this provision. We are, 
therefore, modifying S 476.112 to specify 
that PROs can aCcess only Medicare 
records or information held by 
intermediaries or carriers. 

We do not believe it is necessary to 
specify in regulations time periods and 


safeguards for the transfer of 
information to the PRO because they 
will be covered in each PRO’s 
agreement with a fiscal agent. The 
requirements for maintaining the 
confidentiality of information 
transferred to PROs are covered under 
i 476.115. Therefore, it is not necessary 
to add any additional safeguards in 
5 476.112. 

Concerning the comments on patient 
consent, we do not believe it is 
necessary to obtain separate patient 
consent prior to accessing each record 
or piece of information, l^causc patient 
consent is already given as a condition 
of payment under Medicare. For 
subsequent PRO disclosures that might 
go beyond the original intent of the 
authorizing individual, we believe the 
disclosure and redisclosure provisions 
contained in these regulations are 
sufficiently detailed and comprehensive 
to adequately protect the rights of 
individual patients. We are, therefore, 
making no changes to the regulations 
with regard to this issue. 

3. Access to information collected for 
PRO purposes. 

Comment: Several commenters 
believed that the provisions under 
5 476.113 requiring institutions to 
disclose to a PRO information collected 
for PRO purposes and information 
generated in quality review studies 
would allow a PRO access to internal 
hospital review and quality assurance 
decisions rather than only that 
information needed for a PRO’s QRS. 

Response: We agree that there is 
potential for PROs to have access to 
internal hospital review documents and 
do not believe it is proper to allow PROs 
such broad access to hospital records. 
Therefore, we arc changing the 
definition of ^'quality review study** in 
i 476.101 to clarify that a QRS for 
purposes of these regulations means 
only a QRS conducted by or for a PRO. 
’Thus, a PRO would not have access to a 
hospitaPs quality assurance information 
not collected for a PRO. We arc also 
modifying this definition to conform to 
the definition of *^quality review study** 
contained In j 466.1 of final regulations 
concerning a PRO’S assumption of 
review published elsewhere in this Issue 
of the Federal Register. 

4. Limitation on data collection. 

Comment: Two commenters thought 

that proposed $ 476.114 should be 
expanded to include private patient data 
as well. 

Response: The statutory bases for 
i 47ail4. which are contained in 
sections 1154 la)(7)(C) and (a)(9) of the 
Act. provide a PRO with access to 
information for the purposes of carrying 
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out its responsibilities under Title XI of 
the Act which, under circumstances 
described in } 476.111 may include non- 
Medicare patient information. 

However, we are clarifying In 
S 476.114 that the reference to 44 U.S.C.. 
Chapter 35 refers only to the PRO*t 
collection of information as a Federal 
contractt>r. 

C. PRO ResponsibilitieB 

1. RequirBmenta for moinlaming 
confidentiality. 

Comment The proposed 
S 47e.ll5(d)(l) permits authorized 
access to confidential PRO information 
to an individual who **U undergoing or 
has completed a training program*' in 
the proper handling of PRO information. 
We received two commenta requesting 
that we delete the phrase "is 
undeigoing". 

Response: We agree with these 
commentera and are amending 
i 476.11S(d) as requested. The training 
required to assure appropriate handling 
of confidential peer review data is 
generally accomplished within a short 
period. Tlierefore. it does not appear 
that requiring this training to be 
completed prior to permitting an 
individual to have access to this 
information would unduly burden a 
PRO. 

Comment One commenter suggested 
that training In the handling of 
conndential information should be a 
condition of PRO employment. 

Response: We believe that the 
handling of confidential information is 
important. Therefore. § 476.115(c) 
requires that a PRO train participants of 
the PRO review system in the proper 
handling of confidential information, 
and S 476.115(d], as amended under 
these final regulations, does not permit 
an Individual participating in the PRO 
review system on a routine or ongoing 
basis to have authorized access to 
confidential PRO information until that 
individual has completed a training 
program in the handling of PRO 
information. We believe that these 
provisions provide the necessary 
safeguards for the handling of 
confidential infonnation without unduly 
restricting the PRO'S abilities to hire 
staff. 

Comment One commenter believed 
that under S 476.115(e)(l] of the 
regulations PROs should be able to 
determine when it is appropriate to 
purge personal identifiers &om PRO flics 
rather than requiring them to wait for 
notification from HCFA 

Response: We do not believe that 
PROs should decide when identifiers are 
to be removed from confidential 
Information because HCFA may require 


access to this information for longer 
periods than a PRO. Therefore, we are 
retaining this provision. 

2. Public notice of PRO information. 

Comment Several commentera 
opposed the proposed requirements in 
I 476.116 concerning publication In the 
newspaper and notification to individual 
patients, practitioners, and institutions 
of the availability of PRO information 
because there is no statutory 
requirement for this notice and because 
they believe it cotild lead to PROs acting 
as clearinghouses for confidential 
information. Several commentera were 
also concerned about requiring notice to 
individuals and institutions under 
review, viewing this as cumbersome and 
resulting in unnecessary paperwork for 
the PRO. 

Response: We agree with the 
commenters concerning publication of a 
newspaper notice and are amending 
S 476.110 of the regulations by deleting 
this requirement to avoid any possibility 
of inadvertently placing a clearinghouse 
function on a PRO. However, we are 
retaining the requirement that PROs 
notify patients, practitioners, and 
institutions under review concerning the 
type of information collected and its 
availabilitv. 

Although there is no specific statutory 
requirement for such notification, we 
believe these provisions are in keeping 
with recognized practices to assure that 
individuals are aware of information 
collected about them. 

D. Disclosure of Confidential 
Information 

1. To the Department 

Note. —A question was raised during the 
review of comments as to whether the 
requirement for disclosure to the Department 
under § 476130 ioduded the disdosure of 
patient records to Administrative Law |udgcs 
of the Social Security Administration. We 
wish to clarify that AL|s as part of the 
Department muy request and obtain from the 
PROt these patient records. 

Comment Fifty-six commenters 
expressed concern that information or 
reports disclosed by the PRO to the 
Department would then be subject to 
recfisclosure under the Freedom of 
information Act (FOIA) (5 U.S.C. 552). 

Response: We understand the 
commenter's concern. It is true that 
Federal agencies are subject to the 
provisions of the KOLA. However, the 
reports routinely submitted to HCFA do 
not identify patients or practitioners. 
Also, sensitive information such as 
quality review studies and PRO 
deliberations are accessible to the 
Department in very limited 
circumstances. Since the Department 
generally cannot request that this 


information be sent to it this 
information cannot routinely be 
disclosed by the Department Moreover, 
the FOIA protects personal privacy by 
exempting from complusory disclosure 
information contained in "personnel and 
medical files and similar files the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy" (5 U.S.C 552(b)(6)). 
Also, the Department's regulations 
protect individual privacy under 45 CFR 
5.16 and 5.71. We have amended 
regulations located at ( 476130 to clarify 
that the Department's access to PRO 
information is limited by the disclosure 
provisions for PRO deliberations and 
quality review study information 
contained in H 476.139(a) and 476.140. 

2. Disclosure about patients. 

Comment Several commenters 
requested that we modify the proposed 
S 476.132(b)(1) to apply the proposed IS- 
day physician notification period 
required when a request is not in 
connection with denial cases to dental 
cases as ivell. 

Response: We do not believe this is 
necessary because the appeal and 
reconsideration process assures proper 
physician notice and opportunity to 
comment 

Comment One commenter was 
concerned that in determining whether 
released information would harm a 
mentally HI patient the PRO should give 
more consideration to the medical 
opinion of psychiatrists. 

Response: According to the proposed 
S 476.132(b)(2) ({ 476.132(a)(2] of these 
final regulations), the attending 
physician decides whether release of thif 
requested information would harm the 
patient. If the attending physician feels 
that another specialist should be 
consulted, he or she may do so. For 
example, if a case involved a mentally- 
ill patient the attending physician 
would be free to consult with a 
psychiatrist However, the final decision 
to release the requested information will 
remain with the attending physici^^ VVf 
do not believe any change regarding thi* 
issue is warranted However, we have 
changed the regulations to replace the 
term "physician" with "attending 
practitioner" in setting forth who'can 
decide whether information would han> 
the patient 

Comment The proposed rule in 
S 476.132 requires the PRO to provide 
patient information to the patient or to 
an individual designated by the PRO as 
the patient's representative if the patienl 
is Incompetent. One commenter wanted 
to know how "patient representative" U 
defined. Five others believe the PRO 
should rely on the hospital medical 
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record for determining who is 
responsible. One comroenier questioned 
whether the PRO should decide who is 
competent. Finally* Gve commenters felt 
that the PRO has no authority for 
providing patients with their records. 

Rt^sponsw Wc are adding a definition 
of "patient representative** to the 
definition section of this subpart 
(1478.10Hb)). ‘^Patient representative** 
means an individual designated by the 
patient, in writing, as authorized to 
request and receive PRO information 
that would otherwise be disclosable to 
dial patient, or an individual identiGed 
by the PRO m accordance with 

i 476.132(c)(3) when the beneficiary is 
mentally, physically or legally unable to 
designate. We are also modi^ng 
i476w132(c)(3) to indicate that when a 
patient is unable to designate a 

rt‘j resentativa, the PRO must Grsl rely 
on the medical record to determine who 

ii responsible. If the name of the 
responsible person Is not recorded in the 
inedical record, then the PRO may rely 
upon the attending practitioner for 
mfonnatloo. If the attending practitioner 
ts unable to identify a responsible 
person, then the PRO must make a 
determination based on other reliable 
information. As to the determination of 
patient competency, we believe such a 
deierminatim can be made by t)>e PRO 
based on the documentation provided in 
the medical record. With regard to 
comments concerning patient records, 
the authority under which a PRO may 
proride patients with their records is 
ioKtrent in its responsibilities under 
Title XI to provide patients with 
information relating to denial decisions 
4nd r^fconstderatioos. 

3. Verification and amendment of 
PRO informotiom 

Ckimment: Several commenters 
Hftnled to know the types of information 
to be Vilified by the PRO for acctiracy 
*nd also clariGcation of how the PRO 
trill verify this information (§ 476.134). 
One commenter thought there was no 
tecourse for the individual or institution 
«the PRO disagrees with a proposed 
•mendinenL Another commenter said 
when the PRO disagrees with an 
•mendmenl. the PRO should include the 
t«S8ons given for the proposed 
amendment along with reasons for 
tsfusal. 

Response: A description of the 
tnformation to be veriGed and the 
*nethods by which PROs will verify its 
4ccuraq^ will be speciGed In the PRO 
nontracta and in adminlstraUve 
ftiidelinet. We do not believe it is 
•Pproprlata to include these details in 
tne regulations. We agree with the 
that the reasons for the 
guested amendment be included along 


with the reasons for refusal. Section 
476.134 of the regulations has been 
amended to require that a statement of 
the reasons for the request be included 
with the disclosed information as well 
as the reasons for refusal. We believe 
this will provide sufGdent recourse for 
an individual or institution should a 
PRO disagree with a requested 
amendment 

4. Disclosure necessary to perform 
review responsibilities. 

CommenL One commenter believed 
that HCFA should impose stringent 
restrictions concerning redisdosure of 
PRO information to subcontractors, 
consultants, and medical review boards. 

Response: We believe that 5 476.107. 
Limitations on redisdosure, assures 
adequate protecGon for the redisdosure 
of conGdential information: therefore, 
we believe that no changes in the 
regulations are necessary. 

5. Disclosure to intermediaries and 
carriers. 

Comment One commenter believed 
that there was no need for 
intermediaries and carriers to obtain 
copies of records from the PRO. The 
commenter believed that if they needed 
to review records, they should do so 
onsite at the PRO. 

Response: We believe it is both 
necessary and appropriate for 
intermediaries and carriers to receive 
copies of records from PROs when they 
are making coverage determinations for 
payment of claims. However, we believe 
that the number of cases for which 
copies of records will be requested will 
be few. 

6. Optional disclosure of confidential 
information. 

Comment Five commenters wore 
concerned that the PRO may release 
conGdential information without a 
request to do so, also indicating that 
section lie0(b) of the Act allows 
disclosure of information identiGed as 
necessary by fraud and abuse agencies, 
public health agencies, and licensing 
and certification agencies, but only upon 
request (with the exception of cases 
where there may be a substantial risk to 
the public health). 

Response: While the statute slates 
explicitly that disclosure by the PRO 
without request is allowed in cases 
involving substantial risk to the public 
health (section 1160(b)(l)(B)(ii)). section 
lieo(a)(2) of the Act authorizes the 
Secretary to issue regulations that 
permit additional disclosures to assure 
adequate protection of the rights and 
interests of patients, health care 
practitioners, or providers of health 
care. We believe that PROs should be 
permitted to. and have an obligation to. 
disclose information to agencies without 


a request when the situation warrants. 
For example, whenever the PRO 
determines that a case may involve 
fraud or abuse, the case should be 
referred to fraud and abuse agencies to 
protect patients and Medicare funds. 

Comment One commenter stated that 
PROs may be liable for providing 
conGdential information to fraud and 
abuse agencies, without a request, if. for 
example, the recipient agency 
determines that no illegal activities 
occurred (f 476.137). 

Response: It Is our opinion that a PRO 
could not be held liable for such a 
disclosure so long as the disclosure is 
made in accordance with these 
regulations. 

HCFA believes that regulations are 
not the proper vehicle for dealing with 
this type of litigation but that each suit 
must be dealt with on a case-by-case 
basis. 

Comment One commenter thought 
that disclosure to State governmental 
agencies should include disclosure to 
State agencies responsible for 
administering Title XIX (Medicaid) 
funds. 

Response: Section 1160 of the Act 
does not address disclosure to State 
agencies administering *ntle XIX funds. 
However. HCFA will notify Medicaid 
State agencies concerning sanctions. 
Therefore, we are making no changes to 
this section of the regulations. 

7. Disclosure to the courts. 

Comment Two commenters 
questioned whether proposed 
§ 476.l3a(c) (now § 478.138(a)(3)) which 
states that patient records in the 
possession of a PRO are not subject to 
subpoena or discovery in a civil action 
conflicts with i 476.107(1] and (j) which 
permit certain redisclosures of 
confidential information. 

Response: Section llG0(d) of the Act 
only provides protection from subpoena 
or ^scovery in a civil action for patient 
records in the possession of the PRO. 
Furthermore, section lldO(b) of the Act 
permits the redisclosure of such 
information by certain governmental 
agencies when the redisclosure is made 
in a judicial, administrative or other 
legal proceeding resulting from the 
agency*s investigation. Therefore, no 
changes are being made to the 
regulations as a result of these 
comments. 

Comment One commenter 
recommended that **civil action** in the 
proposed (i 476.138(0) (§476.138(a)(3] of 
these final regulations] and 476.140(d) be 
deflned and that the definition include 
civil arbitration. The commenter 
requested this change because of a court 
decision which held that a Stale ogencry 
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chartered with responsibility for 
disciplinary sanctions could subpoena 
the confidential records of a medical 
review committee (a group exercising 
functions similar to those of PROs). 

Response: Wc agree with the 
commenter. Congress precluded patient- 
identified records held by PROs from 
subpoena or discovery in dvil actions. 
Wc. therefore, believe it would be 
within congressional intent to preclude 
patient-identified records from 
subpoena or discovery in a variety of 
civil actions, including administrative, 
judicial or arbitration proceedings. 

We also believe that quality review 
study information with identifiers held 
by PROs should be protected in the 
same manner as other patient identified 
information because quality review 
study information is based on medical 
records and consists of patient 
identified information. Therefore, we are 
amending regulations at §S 476.138(a)(3) 
and 476.140(d) (redesignated as (c)) to 
prohibit the disclosure of patient- 
identified records and quality review 
study information that identifies 
patients in a civil action, including an 
administrative, judicial or arbitration 
proceeding. These restrictions do not 
apply to the Department's 
administrative subpoena authority 
under the Social Security Act. the 
Inspector Cenerafs subpoena authority, 
or to disclosures to the General 
Accounting Office as necessary to carry 
out its statutory responsibilities. 

8. Disclosure of PRO deliberations 
and decisions. 

Comment: Two commenters stated 
that practitioners and providers should 
have access to PRO deliberations or at 
least to an indepth narrative of the 
deliberations, especially for sanctions. 
One commenter suggested adding that 
deliberations are not subject to 
subpoena or discovery in a civil action. 

Response: In response to the first 
comment, the strict limitations on 
disclosure of PRO deliberations set forth 
at S 476.139 are necessary to encourage 
frank discussions among those involved. 
Also, a PRO may disclose the reasons 
for PRO decisions (see $ 476.139(b)). In 
response to the second comment, there 
is no statutory basis for protecting PRO 
deliberations from subpoena or 
discovery in a civil action. Therefore, we 
are not changing the regulations. 

Comment: One commenter questioned 
whether § 476.139 supersedes other 
sections of these regulations addressing 
disclosure of confidential information 
when the information involves PRO 
deliberations (§{ 476.132.476.133. 
476.137, and 476.138). Another stated 
that if the reasons for PRO decisions are 
disclosed, they should not identify 


practitioners or providers. Other 
commenters believed that the OIG and 
General Accounting Office (GAO) 
should have access to PRO deliberations 
other than just the deliberations 
Included in sanction reports. 

Response: With regard to the 
comment concerning PRO deliberations. 
§ 476.139 is controlling over the 
disclosure requirements in other 
sections of the regulations. Each of the 
sections cited by the commenter have 
been amended to clarify this fact. 
Regarding the protection of practitioners 
and providers when the reasons for a 
PRO decision are disclosed. { 476.139(b) 
addresses this concern because it states 
that reasons for PRO decisions may be 
disclosed only if the opinions or 
judgments of a particular individual 
cannot be discerned. We are revising 
§ 476.139(b) to clarify that opinions or 
judgments of a particular individual, 
patient, or practitioner cannot be 
discerned and are making a technical 
change to i 476.139(b) to revise the 
heading to “Reasons for PRO decisions", 
so that it more accurately describes the 
information contained in that paragraph. 

Regarding the comment on OIG and 
GAO access to PRO deliberations, wc 
agree and are changing § 476.139 to 
make clear that the OIG and GAO have 
access to PRO deliberations to carry out 
their statutory responsibilities. This 
change includes offsite access to 
provide for those very limited 
circumstances where offsite access 
would be essential to the carrying out of 
the Inspector General's responsibility to 
eliminate fraud, abuse and waste in 
HHS programs and the General 
Accounting Office's statutory 
responsibilities. 

We have made several other changes 
to } 476.139 which arc discussed more 
fully under section IV. Changes to the 
Regulations. 

9. Disclosure of quality review study 
information. 

Comment: A number of commenters 
were concerned that providers would 
have access to quality review studies 
containing identifiers of particular 
providers. 

Response: We agree. As worded, 

§ 476.140(b) would have permitted a 
PRO to disclose quality review study 
information to all institutions and 
practitioners involved in the study with 
all identifiers included. We are therefore 
amending this section to prevent 
disclosure of information identifying a 
particular institution or practitioner to 
other institutions or practitioners. 

We are also making several technical 
changes to $ 476.140 as specified in 
section IV., Changes to the Regulations. 


Comment Two commenters were 
concerned that there is no statutory 
basis for release of quality review 
studies to accreditation, licensure, and 
certification agencies. 

Response: Section lieo(b)(l)(C) of the 
act requires the PROs. in accordance 
with procedures and safeguards 
established by the Secretary, to provide 
data and information which may 
identify speciHc providers and 
practitioners to these agencies. 

10. Practitioneridentified 
information. 

Comment The proposed rule 
requested comments regarding the 
advisability of releasing practitioner- 
identified information. 

Most commenters concur with our 
proposal for maintaining the 
confidentiality of practitioner-identified 
information. There is concern that the 
release of such data could be 
misinterpreted and misunderstood. 
Several other commenters concurred as 
well, but would also maintain the 
confidentiality of institution-identified 
information. 

One commenter stated that our 
proposal to reveal practitioner-identified 
information was in violation of the 
statute and indicates the extent to which 
the proposed regulations favor public 
disclosure over the protection of 
individual privacy. 

A number of commenters favor 
increased access to practitioner 
identified information, believing that 
such information is necessary to assist 
employees and consumers in choosing 
physicians, to control costs, and to 
assist efforts aimed at increasing the 
quality of care. 

Commenters also expressed concern 
that limiting the disclosure of 
practitioner-identified information may 
serve as a precedent for limiting 
disclosure of other information. One 
commenter would modify 5 476.133(b) to 
allow a PRO. on its own initiative, to 
disclose to an institution, practitioner- 
identified information pertaining to a 
physician's practice or performance 
patterns in the institution. 

There were also several comments on 
practitioner-identified information 
concerning } 476.130 (which calls for 
disclosure of information to the 
Department). Commenters stated that 
disclosure may hinder physician 
cooperation in the review process. One 
commenter indicated that blanket 
authorization for the PRO to release 
practitioner-identified information to the 
Department serves no purpose and 
should be limited to situations where s 
clear pattern of potential abuse is 
evident. 
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Respottse: While a number of 
oommenltrt believe that general 
disclosure of practitioneMdentified 
knformatiaB is necessary to control 
health care costs and to assist 
consumers and others in health-related 
nsUerSi we continue to believe that 
ftneral disclosure U inappropriate. The 
potential is great for such information to 
be misinterpreted and misused. Public 
disclosure of PRO data about tdentifted 
physicians could be misleading, perhaps 
trith signiftcant damage to reputations 
ind practices. Releasing information 
that may damage the reputation of 
practitioners is particularly troublesome 
because even if the information is 
completely accurate, It may not fully 
describe all the factors relevant to a 
practitioner's practice. For example, 
aorMliiy figures for coronary surgery 
may be higher for Surgeon A than for 
Surgeon B. However, this may be 
because Surgeon A Is performing more 
cmnpliaited procedures or because 
Sjfgeon A*b patients are on the average 
skker than Surgeon B*s patients. 
Furthermore, the general disclosure of 
p:»' tMioner-identified information could 
fsducc the effectiveness of the peer 
review process under the PRO program. 
Alio, as mentioned earlier, the Institute 
M Medicine report supported limitation 
oa disclosure of practitioner-identified 
Information. Therefore, as proposed, we 
would permit the disclosure of 
practitioner-identified information to the 
iftdividual practitioner, to the institution 
1 where the individual practices, or, with 
the nrdctitlonef*s consent, to any 
I <l^i»gnaled person, agency or 
organization Practitioner-identified 
informatiiio may also be disclosed to 
Cognised Federal and State agencies 
la certain situations (Si 476.130, 476 137 
|! wd 476.138). 

11. Disclostire of sanction reports. 

Comment One commenter said that 
1^ Slate Medicaid agency should be 
Mvjjcd of any possible sanction in 
Progress by a PRO against a Medicare 
pTovider broauae any abuse in Medicare 
ijouW have possible implications for 

[r "Wica id. 

I Because no decision has 

r reached concerning sanctions in 
1 P^^gress, the information in the PRO’S 
is subject to the same 
Qhdosure limitations as any other 
I cotindenliai information. 

^J^IoMure to research and 
I ^UsUcaJ agencies, 

I Twenty commenlers 

lo Ihe proposed rule permitting 
I mt ^®clos6 confidential 

on its own iiiitiative to 
I iS^u^ statistical agencies, stating 

I for* specific statutory basis 

[I '^such action, ^ven commentors 


believed that the PRO should have 
patient, and practitioner, and provider 
consent before releasing the 
information. Six said that because there 
is no protection from redisclostire after 
the information is released, patient 
practitioner identifiers should be 
deleted. 

Response: The primary responsibility 
of a PRO is to review services provided 
under the Medicare program to assure 
that Medicare payment is made only for 
services that aie medically necessary, 
delivered in the most appropriate 
setting, and meet professionally 
accepted standards of patient care 
quality. In order to accomplish this task, 
a PRO must perform preadmission 
review and review hospital admissions 
occuring within seven days of a 
previous discharge, every permanent 
cardiac pacemaker insertion, all 
transfers, a random sample of ail 
Medicare admissions, day and cost 
outliers, and vafidate whether the 
diagnostic and procedural information 
reported by hospitals for DRG 
assignment is correct PROs also have 
utilization and quality of care objectives 
that have to tie met under the terms of 
their contract The PROs, therefore, 
carry a hca \7 workload In order to 
fulfill their primary responsibilities. 

A significant additional burden would 
be placed on PROs were they to 
routinely decide on which research or 
statistical agency requests for 
confidential information to honor. 

Nevertheless, we did consider two 
approaches concerning PRO release of 
information to researchers and 
statistidons. 

The first approach %vould be to require 
every PRO to release all PRO 
confidential information to a research 
agency upon request. The second 
approach would be to give the PRO the 
option of releasing confidential 
information. However, there arc 
problems with both approaches; the 
mandatory method leaves the PRO with 
no control over the type of confidential 
information that may be released. The 
optional approach would result in 
inconsistent dedsions among PROs as 
to what constitutes appropriate releases. 
This lack of uniformity would be unfair 
to patients, practitioners and 
researchers. 

After careful consideration, we 
recognize that, while PRO confidential 
information may be helpful to some 
researchers, the preponderance of 
effects would have a significant adverse 
impact on PRO review. Therefore, we 
have decided to delete the proposed 
§ 476.143 in its entirety. 

We are rcKlesignating proposed 
S 476.144 as i 476.143. 


E. Cost of Duplicating Medical Records 
and impact Analysis. 

Comments: We received 
approximately 100 comments expressing 
concern over the coats of copying 
medical records requested by PROs 
under 47ain(a) and 476.131 of the 
proposed regulations. 

Response: We believe it is important 
that PROs have adequate access to 
medical records to enable them to carry 
out required activities. This includes the 
right to request and receive copies as 
they deem necessary including 
preadmission test records. In some 
cases, this will mean that tlie PRO will 
request hospitals to photocopy specific 
medical records and mail them to ihe 
PRO, 

The prospective payment rates are 
computed according to the provisions of 
the law and are also based on the beat 
available data at the time of 
computation. Administrative costs are 
included in the Federal and hospital 
specific portions of prospective 
poy'mentft by virtue of their being 
incurred and reported by hospitals for 
the years that represent the data bases 
for the prospective payment system. 

Prior to the use of PROs, review of 
inpatient hospital services w*as carried 
out either at the hospital or offsite. 
Offsite review sometimes required that 
Ihe hospital mail patient records to 
Medicare fiscal intermediaries. These 
costs were subsumed in the hospital's 
administrative costs that in turn were 
reflected in Medicare cost 
reimbursement calculations. Costs 
related to such activities are accounted 
for, in some measure, in the prospective 
payment base rates. 

Wc also believe that the fiscal 
benefits of PRO review will compensate 
for any such increased costs. For 
example, in many cases. PROs* 
preadmission review acUvities will 
protect hospitals from retrospective 
denials. Thus, there will be trade-offs 
between a hospitars cost of providing 
medical records to PROs and a PRO's 
performance of review that, in many 
cases, may assist hospitals in avoiding 
unnecessary expenditures. 

Comment Five commenters stated 
that both a regulatory impact oikI a 
regulatory fiexibility analysis were 
required in the NPRM. since the annual 
economic impact of these pruvisiont 
meets the Ihmhold criteria of Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

Response: We agree with the 
commenters that certain impacts 
(benefits, costs, and behavioral changes) 
will result from implementing Ihb final 
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rule. However, we believe that our 
selection of policy alternatives in the 
implementation of the PRO program is 
responsive to Congressional intent and 
will result in net benefits to affected 
providers, practitioners, and 
beneficiaries. 

Concerning their position that the 
annual economic impact will meet the 
threshold criteria of Executive Order 
12291 or of the Regulatory Flexibility 
Act of 1980 (Pub. L. 96-354), we believe 
that the primary impact of this final rule 
will result from requiring hospitals to 
photocopy and send specific medical 
records under certain conditions 
(proposed SS 476.111(a) and 476.131). In 
addition, as we remarked in our 
response to the previous comment, 
hospitals will experience benefits from 
PRO reviews, not just costs. 

We estimate that in FY 1985 
hospitals will incur about $9.8 million 
in additional operating expenses to 
photocopy records and mail them to 
PROs. This estimate assumes that PROs 
will perform retrospective offsite review 
on about 7 percent of the Medicare 
discharges in FY 1985. We estimate that 
the number of Medicare discharges, and 
thus the number of patient records to be 
reviewed offsite, will not increase 
significantly In FY 1986. Thus, the 
hospitals will incur no significant 
additional expenses above the FY 1985 
estimated costs of $9.8 million. We 
estimate that these total costs will result 
in an average per hospital cost of less 
than $2,000 each year. 

Because the photocopying provision, 
which is the provision that is most likely 
to have the greatest impact, does not 
meet any of the threshold requirements, 
we have determined that neither a 
regulatory impact or a regulatory 
Rexibility analysis is required. 

IV. Changes to the Regulations 

Based on comments received and 
other considerations, we are making the 
following substantive changes to the 
proposed rules. We also have made 
technical changes to the proposed 
regulations in order to correct drafting 
and typographical errors and to clarify 
certain sections. 

A. General Provisions 

We are adding the definition of 
*'Utilization and Quality Control Peer 
Review Organization (PRO)" to the 
definition section for 42 CFR Chapter IV 
located at $ 400.200. We are adding this 
term because we make frequent 
references to it throughout 42 CFR 
Chapter IV. 

In } 476.101(b) that includes the 
definitions for Part 476. we are making 
the following changes: 


• We are modifying the definition of 
"abuse" to make it more consistent with 
the PRO sanction process. 

• We are amending the deHnition of 
"confidential information". The phrase 
"Quality review study information 
which identifies patients" has been 
modified to read "Quality review 
studies which identify patients, 
practitioners or institutions". 

• We are deleting the definition of 
"Medicarej)atient" because we believe 
that the term is self-explanatory. 

• We are deleting the definition of 
"subcontracted institution" and adding 
a definition of "subcontractor" that is 
consistent with the definition contained 
in § 466.1 of the proposed regulations 
concerning a PRO'S assumption of 
review that was published on July 17. 
1984 (49 FR 29036). 

• We are adding the definitions of 
"health care facility", "non-facility 
organization" and "patient 
representative". 

• We arc revising the definition of 
"practitioner" to conform to the 
definition contained In the proposed 
regulations concerning a PRO's 
assumption of review. 

• We are adding language to the 
definition of "PRO deliberations" to 
further clarify its meaning. 

• We are changing the definition of 
"quality review study" (QRS) to specify 
that a QRS for purposes of these 
regulations means only a QRS 
conducted by or for a PRO and to 
conform to the definition of QRS 
contained in $ 466.1 of final regulations 
concerning a PRO'S assumption of 
review published elsewhere in this issue 
of the Federal Register. 

• We are adding definitions for 
"aggregate statistical data", "implicitly 
identify(ies)" and "PRO interpretations 
and generalizations on the quality of 
health care" to further clarify these 
terms. 

These final rules amend the proposed 
regulations located at S 476104 
regarding the procedures for disclosure 
to clarify that the requirements for 
providing a notice of the disclosure 
specified in S 476105 also apply. We are 
further revising $ 476104 to delete the 
requirement that information may not be 
redisclosed without written consent 
from the person or institution to which it 
pertains. This provision was not 
consistent with the proposed limits 
pertaining to redisclosure set forth in 
§ 476.107. 

In S 476.105 we are making the 
following changes: 

• We are amending the notification 
requirement from 15 calendar days to 30 
calendar days. 


• We are clarifying the term "not 
routinely prepared for PRO use" 
contained in § 476.105(a). 

• We are amending § 476105(b)(2) to 
clarify that a PRO must notify a 
practitioner or institution of the PRO s 
intent to disclose information about that 
practitioner or institution except in 
cases involving fraud or abuse or an 
imminent danger to individuals or the 
public health. This revision is necessary 
to make § 476.105 conform to 5 476.106. 

These final ndes amend proposed 
regulations located at § 476106(b) to 
require that all investigative agencies, 
except the OIG and GAO. must specify 
in writing to the PRO that the 
information requested is related to a 
potentially prosecutable criminal 
offense. 

We are amending regulations at 
§ 476107 by adding a paragraph (k) that 
would expand redisclosure as necessary , 
for the Office of the Inspector General to i| 
carry out its statutory responsibilities. 
Paragraph (f) has also been amended to 
clarify that redisclosure is permissable 
as necessary for the GAO to carry' out 
its statutory responsibilities. Regulations | 
located at { 476.107 (g) and (h) are 
clarified to indicate that an institution 
patient, or practitioner may disclose 
information pertaining to them provided 
that no other specific patient or 
practitioner is identified in that 
information. We are also amending 
§ 478.107(i) to delete reference to 
Federal and State health planning 
agencies with respect to redisclosure of 
certain information. 

We arc amending regulations located 
at S 476108 to correct a grammatfeal 
error with respect to the penalty for 
unauthorized disclosure of information 

B. PRO Access to information 

Wo are amending regulations located 
at § 476.111 to: 

• Clarify that PROs may obtain 
specific non-Medicare patient records 
relating to review performed under non- 
Medicare contracts held by the PRO if 
authorized by those patients in 
accordance with State law; and 

• Redesignate paragraph (b) as (c) 
and modify it to specify that a PRO maj 
have access to and obtain records of 
non-Medicare patients who are not 
covered under a private review contrsd j 
held by the PRO only in connection wttnj| 
its quality review responsibilities and 
only if authorized by the institution of 
practitioner. 

The proposed regulations located at 
§ 476.112 are amended to specify that 
PROs can only have access to Medley 
records and information held by carri<rt?| 
or intermediaries. 
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We are clarifying in } 476.114 of the 
regulations that the requirements of 44 
U.S.C. Chapter 35 only apply to a PRO's 
collection of information as a federal 
contractor^ 

C PRO Responsibilities 

Section $ 476.115(d](l) Is amended to 
delete '*ls undergoing** from the 
reference to training programs. Wo 
further amended ( 476.115 by revising 
piragraph (e) to clarify that patient 
records must also be purged of personal 
idrntinere. 

We are also amending regulations 
located at S 476.116 to delete the 
requirement for publication of notice in 
a nt'vvspaper of the availability of 
certain PRO information. 

D. Disclosure of Nonconfidentia! 
Information 

We are amending { 476.120 to clarify 
that the procedures for disclosure and 
ootice of the disclosure specified in 
ti 478.104 and 476.105 apply to the 
information subject to disclosure under 
1476.120. We are also clarifying that the 
PRO must disclose certain abrogate 
itatistlcal information to Federal or 
Slate health planning agencies. 

^ Disclosure of Confidential . 
information 

We are amending regulations at 
! 478.130 to specify that a PRO‘s 
tliiclosure uf information to the 
Department is limited by $i 476.139(a) 
wd 476.140 of the regulations. 

We are amending regulations located 
S 476.132 to: 

• Clarify that when patient identified 
information is disclosed to a tpedflc 
patient or |:mtient*8 representative, all 
other practitioner or patient 
*iontificatlon must be removed; 

• Clarify that the patient 
^presentative must be designated by 
^ patient; 

^ • Replace the term ‘‘physician** with 
attending practitioner** in setting forth 
cm deddc whether disclosure of 
Wormation would harm the patient; 

• Clarify that in the case of a 
^*do8ure request from a patient or the 
Wont’s representative regarding an 
®jtial denial determination, a PRO must 
toleaae the information in accordance 

the procedures for disclosure under 
1 473^ The PRO is not required to 
patient's practitioner of the 

rsqueji; 

• portly that the regulations located 

476.l39|a) and 476.140 regarding 
^ disclosure of PRO deliberations and 
wliiy review study information control 
^ the disclosure provisions of 
H78.132; and 


• Establish the procedures by which a 
PRO determines who is responsible for a 
patient in cases in which the direct 
disclosure of information to a patient 
could harm the patient. 

We are amending regulations located 
at $ 476.133 to clarify that the disclosure 
of information about practitioners, 
reviewers and institutions under this 
section is also subject to requirements 
specified in other sections of these 
regulations. Additionally, we are 
specifying that the information disclosed 
by the PRO under this section 
concerning a particular practitioner or 
reviewer must not identify other 
individuals. 

Regulations located at S 476.134 are 
amended to require that when a PRO 
disagrees with a request for amendment 
to PRO information, it must include with 
any disclosure of that information the 
reasons for the requested amendment as 
well as the reasons for refusal. 

We are amending the regulations at 
a 476.138. 47ai37 and 47^136 to 
specify that the provisions relating to 
the disclosure of PRO deliberations and 
quality review study information 
(SS 476.139(a) and 476.140) control over 
the provisions for disclosure in 
Si 47ai36. 476.137 and 47^138. 

We are further amending the 
regulations located at S 47ai38 to clarify 
that, as provided in section 1160(b)(1)(C) 
of the Act, a PRO must disclose 
information to Federal and State 
agencies only to the extent required by 
the agency to carry out a function which 
is within the jurisdiction of the agency 
under Federal or State law. Also, we 
have revised the language ot 
S 476.138(a)(3) (this was S 476.ia8(b) of 
the proposed regulations) referring to 
“imminent danger** to conform with 
section 1160(b)(1)(B) of the Act that 
refers to “a substantial risk to the public 
health**. 

We are amending regulations at 
SS 476.136 and redesignating 
S 470.140(d) to (e) to preclude the use of 
a subpoena or other discovery methods 
in a variety of civil actions, including 
administrative, judicial or arbitration 
proceedings in order to obtain patient- 
identified records from a PRO. l*he 
restriction does not apply to the 
Department’s administrative subpoena 
authority under the Social Security Act, 
the Inspector General's subpoena 
authority, or to disclosures to the 
General Accounting Office as necessary 
to carr>' out its statutory responsibilities. 

We are amending regulations at 
S 476.139 to make several changes. First 
S 476.139 is revised to insure that the 
opinions or judgments of a particular 
patient or practitioner cannot be 
identified. Second, we are amending 


§ 476.139 of the regulations to specify 
that the OIG and GAO have access to 
PRO deliberations to carry out their 
statutory responsibilities including 
offsite access for those very limited 
circumstances where such access is 
essential. PRO deliberations are nut 
disclosable, either in written form or 
through oral testimony, in connection 
with the administrative hearing or 
review of a beneficiary's claim. Wc 
believe this is necessary so as not to 
inhibit the frank and open discussions 
between peer reviewers when they arc 
discussing a beneficiary's case. We have 
also clarified the regulations to specify 
that a PRO must disclose, if requested, 
in connection with the administrative 
hearing or review of a beneficiary's 
claim, the reasons for PRO decisions. 
The PRO must include the detailed facts, 
findings and conclusions that support 
the PRO’S determination. The PRO must 
insure that the opinions or judgments of 
a particular individual or practitioner 
cannot be identified through the 
materials that are disclos^. 

Wc are amending regulations at 
S 476.140(a)(1) to make the language 
consistent with that in i 476.107 (f). (i) 
and (i) regarding the responsibilities of 
various Federal. State and local 
agencies and to make it consistent with 
the changes made by the new paragraph 

(b) discussed below. We are also 
revising i 476.140 (al(2) and (3) to limit 
further the onsite review of quality 
review studies. We are redesignating the 
proposed S 476.140 (b) to (c) and 
amending it to clarify that PROs may 
disclose certain quality review 
information offsite and to prevent the 
disclosure of quality review study 
information which identifies a particular 
institution or practitioner to other 
institutions or practitioners. Paragraphs 

(c) and (d) are redesignated as (d) and 
(e) respectively. In addition, a new 
paragraph (b) is being added to require 
PRO disclosure, both onsite and ofTsIte, 
of quality review study information to 
the OIG and GAO as necessary to carry 
out their statutory responsibilities. 

W'e are amending S 476,141 to clarify 
that the procedures for disclosure and 
notice of the disclosure speciHed in 
§S 476.104 and 476.105 apply to the 
inforqiation disclosed under S 476.141. 

We are amending regulations to 
delete § 476.143 in its entirety and to 
redesignate the proposed { 476.144 as 
§ 476,143. 

V. Impact Analysis 

Executive Order (E.O.) 12291 requires 
us to prepare and publish a regulatory 
impact analysis for any regulations that 
ore likely to have an annual effect on 
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the economy of $100 million or more, 
cause a major increase in costs or 
prices, or meet other threshold criteria 
that are specified in section 1(b) of the 
Executive Order, in addition, the 
Regulatory Flexibility Act. Pub. L 98- 
354. requires us to prepare and publish a 
regulatory flexibility analysis for 
regulations unless the Secretary ccrtiries 
that the regulations will not have a 
significant economic impact on a 
substantial number of small entities. 
Under both the Executive Order and the 
Regulatory Flexibility Act such 
analyses must, when prepared show 
that the agency issuing the regulations 
has examined alternatives that might 
minimize an unnecessary burden or 
otherwise ensure that the regulations 
are cost-effective. 

A. Executive Order 1Z29J 

In section 111. E. of the preamble, we 
respond to 100 commenters concerning 
the potential cost of duplicating and 
sending patient records to a FRO. In that 
section we also address comments 
about the absence of an initial 
regulatory impact analyses in the 
proposed rule. We believe that our 
earlier determination that an E.0.12291 
Impact analysis was not required was 
correct and that our responses in section 
ili E. fully address the questions raised 
by the commenters. 

In response to other public comments, 
we have made changes to some of the 
provisions contained in the proposed 
rule. We believe that these Ganges will 
simplify and clarify our intended 
policies; and, that, taken as a whole, this 
rule will not result in an annual 
economic impact of $100 million 
annually, or that meets the threshold 
criteria of section 1(b) of the Executive 
Order. Thus, a final regulatory impact 
analysis is not required. It is our 
contention that these cdianges wiU. in 
fact be beneficial to the PROs. 
pro\iders, practitioners and 
beneficiaries by providing clarity In our 
policies and procedures that govern the 
acquisition, protection and diaclosure of 
information obtained or generated by a 

reo. 

Regulatory Flexibility Act 

As noted in the Executive Order 
discussion, we have responded to 
comments concerning the potential 
impact on providers resulting from these 
provisions. In Section 111. E. we state 
most hospitals will incur some 
additionol coat in duplicating patient 
records and information. However, for 
the reasons noted in that section of our 
response, we believe that the increase in 
cost resulting from these changes will 


not be significant, on average, for a 
substantial number of providers. 

Alto, for the purposes of this final 
rule, we have examined the changes 
noted in this preamble and conclude 
that the impact of these changes will 
also not be significant. These changes 
are primarily clarifications of our 
policies and procedures and. as such, 
will not result in additional costs and. in 
fact, should be beneficial to providers, 
practitioners. PROs and beneficiaries. 
Therefore, we have determined, and the 
Secretary certifies under 5 U.S.C. e05(b), 
enacted by the Regulatory Flexibility 
Act of 1080 (Pub. L 96--354). that this 
final rule, taken as a whole, will not 
result in a significant impact on a 
substantial number of small entities. 

VI. Informatioo CoUectioD Requirements 

Sections 478.105. 476,118, and 476.134 
of this rule contain information 
collection requirements. They are 
subject to reiHew by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1080 (44 
U.S.C 3507). The public is not required 
to comply with these requirements until 
OMB approves them under the 
Paperwork Reduction Act of 1980. 
Comments on these requirements should 
be sent directly to the Office of 
Information and Regulatory Affairs. 
OMB. New Executive Office Building. 
Washington. D.C.. Attention: Fay 
ludicello. A notice will be published in 
the Fcideral Register when approval is 
obtained. 

List of Subjects 

42 CFR Part 400 ^ 

Health facilities. Health maintenance 
organizations (HMO), Medicaid. 
Medicare. 

42 CFR Part 476 

Health care. Health professions, 
Health records. Privacy, Professional 
Standards Review Organizations 
(PSRO); and Utilization and Quality 
Control Peer Review Organizations 
(PROS). 

42 Chit Chapter IV is amended as set 
forth below: 

A. The table of contents is amended 
by revising the title of Part 476 in 
Subchapter D to read as follows: 

CHAPTER IV—HEALTH CARE 
FINANCING ADMINISTRATION. 
DEPARTMENT Of HEALTH AND 
HUMAN SERVICES 


SUDCHAPTER D—PEER REVIEW 
ORGANIZATIONS 


PART 476—ACQUISITION, 
PROTECTION. AND DISCLOSURE OF 
PEER REVIEW INFORMATION 


PART 400—INTRODUCTION; 
DEFINITIONS 

The authority citation for Part 400 
reads as follows: 

Aulhorily: Secs. 1102 and 1871 of the Social ^ 
Security Act (42 US.C 1302 and t395hh) and , 
4-1 US.C. Chapter 35, i 

a In Part 40a t 400.200 U amended by^ 
adding, in alphabetical order, the 
definition of ^'Utilization and Quality 
Control Peer Review Organization 
(PRO)'* to read as follows: 

{400.200 Ganaral dafinitiont. 

• • • • • 

'VUlizatlon and Quality Control Peer || 
Re view Organization (PRO) means an 
organziation that has a contract with 
HCFA to review, under Part B of Title Xl| 
of the Act. the health care services or . 
items furnished or proposed to be i 
furnished to Medicare beneficiaries. | 
C. Part 476 is amended as set forth 
below: 

1. The title of Part 476 is revised to 
read as follows: 

PART 476—ACQUISITION, 
PROTECTION, AND DISCLOSURE Of 
PEER REVIEW INFORMATION 

2. The table of contents is amended to | 

reflect the establishment of a new 
Subpart A—"Professional Standards 
Review Organizations", to include j 

current {{ 476.1-476,4. The table of 
contents is further amended by adding ij|| 
new Subpart B and revising the 
authority citation to read as follows: 

SuOparl B—UtiilzaHon and Quality Control 
Peer Review Organizations (PROs) ii 

General Pro^Hiiatki ^ 

Sec. 

476.101 Scope and definitions. I 

476.102 Statutory bases for acquisition 
moinlenance of infonnatton 

470.103 Statutory bases for dJaclosure of 
information. 

476.104 Procedures for disclosure by • lw< 

476.106 Notice of disclosures made by • 

PRO. 

476.106 Exceptions to PRO ootics 
requirements. 

476.107 LimitsHofif on rcklisclotun» 

476.106 Penalties for unauthorised 

disclosure. || 

476.100 Applicability of other statutes aim , 
regolslions, 

PRO Access to Infoimation 

476.111 PRO sccess to records und 
information of institutions and 
practitioners. 
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8tc. 

476.112 PRO access to records and 
informaliofi of intermediaries and 
carrfm. 

476.113 PRO access to information collected 
for PRO purposes, 

476^114 Limitations on data collection. 

PRO Rasponaibllilias 

476.115 Requirements for maintaining 
confidentiality. 

476.110 Notice to individuals and 
institutions under review. 

Diftciosura of Noncoondantial InfocmaHoo 

476.120 Information aubiect to diaclosure. 

476.121 Optional disclosure of 
nonconfidential information. 

OUclosiirt of Confldealial Information 

476130 Disclosure to the Department 
476131 Access to n^edlcal records for the 
monitoring of PROs, 

476132 Disclosure of information about 
putleots. 

476133 Disclosure of information about 
practitiooera, reviewers and inatitutiona. 
476134 Verification and amendment of PRO 
nfonnatloii. 

476.13$ Disclosure necessary to perform 
mview responsibilities. 

476.136 Disclosure to intermediaries and 
cdrriera. 

476.137 Disclosure to Federal and State 
etiforcemenl agencies responsible for the 
investigation or identification of fraud or 
ubuaa of the Medicare program. 

476136 Disclosure for other specified 
purpoaet. 

476139 Disclosure of PRO deliberations and 
dedaJons. 

476140 Disclosure of quality review study 
inforalkm. 

476141 Disclosure of PRO interpretations 
on the quality of health care. 

476142 Disclosure of sanction reports. 

476143 PRO involvement In shar^ health 
data systemi. 

Authority: Sec. 1102 of the Social Security 
Act (42 U.aa 1302). Subpart A is also issued 
wder sec. ISO of Pub. L 97-246, 42 U.S.C. 

note. Subpart B is alao issued under 
^ 1154(0), 1156(a) and 1160 of the Social 
Security Act 42 U.S.C. 1320c-3(a). 1320c-6(a), 
•9d 13200-9;, 

3. A new Subpart B is added to read 
w follows: 

Subpart B—Utilization and Quality 
^tfol Pear Raview Organizations 
WOs) 

^eral Provisions 

147S.iot Scopa and definitions. 

W This subpart sets forth the 
policies and procedures governing— 

JJ) Disclosure of information 
J^llecled, acquired or generated by a 
jlilixution and Quality Control Peer 
Review Organization (PRO) (or the 
feview component of a PRO 
R^hconlractor) In performance of its 
^•Ponsibililies under the Act and these 
^uiations; and 


(2) Acquisition and maintenance of 
information by a PRO to comply with its 
responsibilities under the Act 

(b) Definitions* As used in this part: 

**Abu8e** means any unlaivful conduct 
relating to items or services for which 
payment is sought under Title XVIll of 
Ihe Act. 

“Aggregate statistical data“ means 
any utilization, admission, discharge or 
diagnostic related group (DRG) data 
arrayed on a geographic, institutional or 
other basis in which the volume and 
frequency of services are shown without 
identifying any individual. 

“Confidential information** means any 
of the following: 

(1) Information that explicitly or 
implicitly identiBes an individual 
patient practitioner or reviewer. 

(2) Sanction reports and 
recommendations. 

(3) Quality review studies which 
identify patients, practitioners or 
institutions. 

(4) PRO deliberations. 

•'Health care facility” or “facility” 
means an organization involved in the 
delivery of health care services or Items 
for which reimbursement may be made 
in whole or in part under Title XVIII of 
the Act. 

“Implicitly identify(ies]“ means data 
so unique or numbers so small so that 
identification of an individual patient, 
practitioners or reviewer would be 
obvious. 

“Non-facility organization** means a 
corporate entity that: (1) Is not a health 
care facility; (2) Is not a 5 percent or 
more owner of a facility; and (3) is not 
owned by One or more health care 
facilities in the PRO area. 

“Patient representative** means—(t) 
An individual designated by the patient, 
in tvriling, as authorized to request and 
receive PRO information that would 
otherwise be disclosable to that patient; 
or (2) and individual identified by the 
PRO In accordance with f 47e.132(c)(3) 
when the beneficiary is mentally, 
physically or legally unable to designate 
a representative. 

“Practitioner** means an individual 
credentialed within a recognized health 
care discipline and involved in 
providing the services of that discipline 
to patients. 

“1^0 deliberations” means 
discussions or communications (within a 
PRO or between a PRO and a PRO 
subcontractor) including, but not limited 
to. review notes, minutes of meetings 
and any other records of discus.4ions 
and judgments involving review matters 
regarding PRO review responsibilities 
and appeals from PRO determinations, 
in which the opinions of. or judgment 


about, a particular individual or 
institution can be discerned 

“PRO information*' means any data or 
information collected, acquired or 
generated by a PRO in the exercise of its 
duties and functions under Title XI Part 
Bor Title XVIll of the Act. 

“PRO interpretations and 
generalizations on the quality of health 
care” means an assessment of the 
quality of care furnished by an 
individual provider or group of providers 
based on the PRO'S knowledge of the 
area gained from its medical review 
experience (e.g.. quality review studies) 
and any other information obtained 
through the PRO'S review activities. 

“PRO review system" means the PRO 
and those organizations and individuals 
who either assist the PRO or are directly 
responsible for providing medical care 
or for making determinations with 
respect to the medical necessity, 
appropriate level and quality of health 
care services that may be reimbursed 
under the Act. The system Includes— 

(1) The PRO and its officers, members 
and employees; 

(2) PRO subcontractors: 

(3) Health care institutions and 
practitioners whose services are 
reviewed; 

(4) PRO reviewers and supporting 
staff; and 

(5) Data support organizations. 

“I^blic information** means 

information which has been disclosed'lo 
the public. 

“Quality review study” means an 
assessment, conducted by or for a PRO. 
of a patient care problem for the 
purpose of improving patient care 
through peer analysis, intervention, 
resolution of the problem and follow-up. 

“Quality review study information” 
means all documentation related to the 
quality review study process. 

“Reviewer” means review 
coordinator, physician, or other person 
authorized to perform PRO review 
functions. 

'•Sanction report” means a report filed 
pursuant to section 1156 of the Act and 
Part 474 of this chapter documenting the 
PROs determination that a practitioner 
or institution has failed to meet 
obligations imposed by section 1156 of 
the Act. 

•'Shared health data system” means 
an agency or other entity authorized by 
Federal or State law that is used by Ihe 
PRO review system to provide 
information or to conduct or arrange for 
the collection, processing, and 
dissemination of Information on health 
care services. 

“Subcontractor” means a facility or a 
non-facility organization under contract 
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with a PRO to perform PRO review 
functions. 

f 476.102 Statutory bases for acqulsJtkm 
and malntenancs of information. 

(a) Section 1154(a)(7)(C) of the Act 
requires PROs to the extent necessary 
and appropriate to examine the 
pertinent records of any practitioner or 
provider of health care services for 
which payment may be made under 
Title XVUI of the Act, 

(b) Section 1154(b1(9) of the Act 
requires PROs to collect and maintain 
information necessary to carry out their 
responsibilities under the Act. 

(c) Section 1156(a)(3) of the Act 
requires health care practitioners and 
providers to maintain evidence of the 
medical necessity and quality of health 
care services they provide to Medicare 
patients as required by PROs. 

§ 476.103 Statutory bases for discloture 
of information. 

(a) Section 1154{a)(10] of the Act 
requires PROs to exdiange information 
with intermediaries and carriers with 
contracts under sections 1816 and 1842 
of the Act. other PROs. and other public 
or private review organizations as 
appropriate. 

(b) Section 1160 of the Act provides 
that PRO information must be held in 
confidence and not be disclosed except 
where— 

(1) Necessary to carry out the purpose 
of Title XI Part B of the Actr 

(2) Specifically permitted or required 
under this subpart: 

(3) Necessary, and in the manner 
prescribed under this subpart. to assist 
Federal and State agencies recognized 
by the Secretary as having 
responsibility for identifying and 
investigating cases or patterns of fraud 
or abuse: 

(4) Necessary, and In the manner 
prescribed under the subpart to assist 
Federal or State agencies recognized by 
the Secretary as having responsibility 
for identifying cases or patterns 
involving risl^ to the public health: 

(5) Necessary, and in the manner 
prescribed under this subpart to assist 
appropriate State agencies having 
responsibility for licensing or 
certification of providers or 
practitioners: or 

(6) Necessary, and in the manner 
prescribed under this subparl to assist 
Federal or State health planning 
agencies by furnishing them aggregate 
statistical data on a geographical 
institution or other basis. 

V 

i 476.104 Procedures for disclosure by a 
PRO. 

(a) Notice to accompany disclosure. 


(1) Any disclosure of information 
under the authority of this subpart is 
subject to the requirements in § 476.105 
relating to the providing of a notice of 
the disclosure. 

(2) Disclosure of conBdential 
information made under the authority of 
this subpart, except as provided in 

1 476.10^ must be accompanied by a 
written statement informing the 
recipient that the information may not 
be iWisclosed except as provided under 
§ 476.107 that limits redisclosure. 

(b) PRO interpretations. A PRO may 
provide a statement of comment, 
analysis, or interpretation to guide the 
recipient in using information disclosed 
under this subpart. 

(c) Fees. A WIO may chaige a fee to 
cover the cost of providing information 
authorized under this subpart. These 
fees may not exceed the amount 
necessary to recover the cost to the PRO 
for providing the information. 

(d) Format for disclosure of public 
information. A PRO is required to 
disclose public information 

(S 476.120(a)(6)] only in the form in 
which it is acquired by the PRO or in the 
form in which it is maintained for PRO 
use. 

(c) Medicare provider number, A PRO 
must include the provider identification 
number assigned by Medicare program 
on information that HCFA requests. 

9476.10$ Nobce of disclosure may be 
made by a PRO. 

(a) Noli flea lion of the disclosure of 
nonconfldentloUnformotion, Except as 
permittiMi under 9 476.106. at least 30 
calender days before disclosure of 
nonconOdential information, the PRO 
must notify an identified institution of 
its intent to diacloae information about 
the institution (other than reports 
routinely submitted to HCFA or 
Medicare fiscal intermediaries, or to or 
from PRO subcontractors, or to or from 
the institution) and provide the 
institution with a copy of the 
information. The institution may submit 
comments to the PRO that must be 
attached (o the information disclosed if 
received ^fore disclosure, or forwarded 
separately if received after disclosure. 

(b) Notification of the disclosure of 
confidential information. (1) A PRO 
must notify the practitioner who has 
treated a patient, of a request for 
disclosure to the patient or patient 
representative in accordance with the 
requirements and expections to the 
requirements for disdosure spedfied 
under 9 476.132. 

(2) A PRO must notify a practitioner 
or institution of the PRO'S intent to 
disclose information on the practitioner 
or institution to an investigative or 


licensing agency (99 476.137 and 
476.138) except for cases specified in 
9 476.106 involving fraud or abuse or 
imminent danger to individuals or the 
public health. The practitioner or 
institution must be notified and 
provided a copy of the information to be 
disclosed at least 30 calendar days 
before the PRO discloses the identifying 
information. The PRO must forward 
with the information any commenUd 
submitted by the practitioner or 
institution in response to the PRO notice 
if received before disclosure, or 
forwarded separately if received after 
disclosure. 

9 476.106 Exceptions to PRO notice 
requirements. 

(a) Imminent danger tu individuals or 
public health, When the PRO 
determines that requested information is 
necessary to protect against an 
imminent danger to individuals or the 
public health, the notification required 
in 9 476.105 may be sent simultadousiy 
with the disclosure. 

(b) Fraud or Abuse. The notification 
requirement in § 476.105 does not apply 
If— 

(1) The disclosure is made in an 
investigation of fraud or abuse by the 
Office of the Inspector General or the 
General Accounting Office; or 

(2) The disclosure is made in an 
investigation of fraud or abuse by any 
other Federal or State fraud or abuse 
agency and the investigative agency 
specifies in writing that the information 
is related to a potentially prosecutable 
criminal ufferue. 

9 476.107 Umitations on rocfiaclosure. 

Persons or organizations that obtain 
confidential PRO information must not 
further disclose the information to any 
other person or organization except-- 

(a) As directed by the PRO to carry 
out a disclosure permitted or required 
under a particular provision of this part 

(b) As directed by HCFA to carry out 
specific responsibilities of the Secretary 
under the Act: 

(c) As necessary for HCFA to carry 
out its responsibilities for appeals undrf 
section 1155 of the Act or for HCFA to 
process sanctions under section 1156 ot 
the Act: 

(d) If the health care services 
furnished to an individual patient are 
reimbursed from more than one source, 
these sources of reimbursement msy 
exchange confidential information «• 
necessary for the payment of daims: 

(e) If the information is acquired by 
the PRO from another source and the 
receiver of the information is aulhorir*® 
under its own authorities to acquire 








Federal Register / Vol 50, No. 74 / Wednesday^ April 17. 1985 / Rules and Regulations 15361 


information Sirectly from the source, the 
receiver may disclose the information in 
ttccordance with the source's 
redisclosure rules; 

(0 As necessary for the General 
Accounting Office to carry out its 
statutory responsibilities; 

(g) Information pertaining to a patient 
or practitioner may be disclosed by that 
individual provide it does not identify 
any other patient or practitioner; 

(h) An institution may disclose 
information pertaining to itself provided 
hdoes not identify an individual patient 
or practitioner, 

(i) Governmental fraud or abuse 
agencies and State licensing or 
cartification agencies recognized by 
HCFA may disclose information as 
necessary in a judicial, administrative or 
other formal legal proceeding resulting 
from an investigation conducted by the 
agency: 

({] State and local public health 
officials to carry out their 
respondibilities. as necessary, to protect 
against a substantial risk to the public 
health; or 

|k) As necessary for the Office of the 
bupector General to carry its statutory 
responsibilities. 

1470.108 Penalties for unauthorized 
diKiosure. 

A person who discloses information 
not authorized under Title XI Part B of 
the Act or the regulations of this port 
upon conviction, be fined no more 
thsn $1,000, or be imprisoned for no 
Qore than six months, or both, and will 
psy the costs of prosecution. 

147$. 100 Appikrabutty of other statutes 
sid regulatlofit. 

The provisions of 21 U.S.S. 1175 
g^’eming confidentiality of alcohol and 
^ abuse patients' records, and the 
^plpmentfag regulations at 42 CFR Part 
t tie applicable to PRO information. 

Wo Access to Information 

1476,111 PRO access to recoftls and 
of Instttutlons and 
Ptctitionifs. 

(o) A PRO is authorized to have 
•^S8 to and obtain records and 
formation pertinent to the health care 
Juices furnished to Medicare patients, 
by any institution or practitioner in 
PRO area. The PRO may require the 
^tution or practitioner to provide 
^ic8 of such records or information to 
iePRO, 

ft) A PRO may obtain non>Medicare 
Patient records relating to review 
Mormed under a non'Medicare PRO 
J^trect if authorized by those patients 
® Accordance with Slate law. 


(c) In accordance with its quality 
review responsibilities under the Act. a 
PRO may have access to and obtain 
information from, the records of non- 
Medicare patients who are not covered 
under a private review contract held by 
a PRO if authorized by the institution or 
practitioner. 

447S.112 PRO access to records and 
Information of Witermadiaries and carriers. 

A PRO is authorized to have access to 
and require copies of Medicare records 
or information held by intermediaries or 
carriers if the PRO determines that the 
records or information are necessary to 
carry out PRO review responsibilities. 

S 476.1 IS PRO access to Information 
collected for PRO purposes. 

(a) Institutions and other entities must 
disclose to the PRO information 
collected by them for PRO purposes. 

(b) Information collected or generated 
by institutions or practitioners to carry 
out quality review studies must be 
disclosed to the PRO. 

S 476.114 Urnttalion on data collection. 

A PRO or any agent, oiganization, or 
institution acting on its behalf, that is 
collecting information under authority of 
this part must collect only that 
information which is necessary to 
accomplish the purposes of Title XI Part 
B of the Act in accordance with 44 
U.S.C Chapter 35. Coordination of 
Federal Reporting Services Information 
Policy. 

PRO Responsibilities 

S 476.115 Requirements foe maintaining 
confldentlailty. 

(a) Responsibilities of PRO officers 
and employees. The PRO must provide 
reasonable physical security measures 
to prevent unauthorized access to PRO 
information and to ensure the integrity 
of the information, including those 
measures needed to secure compaler 
tiles. Each PRO must instruct its officers 
and employees and health care 
institution employees participating in 
PRO activities of their responsibility to 
maintain the confrdentialtty of 
information and of the legal penalties 
that may be imposed for unauthorized 
disclosure of PRO information. 

(b) Responsible individuals within the 
PRO. The PRO must assign a single 
individual the responsibility for 
maintaining the system for assuring the 
confidentiality of information within the 
PRO review system. That individual 
must notify HCFA of any violations of 
these regulations. 

(c) Training requirements. The PRO 
must train participants of the PRO 


review system in the proper handling of 
confidential information. 

(d) Authorized access. An Individual 
participating in the PRO review system 
on a routine or ongoing basis must not 
have authorized access to confidential 
PRO information unless that 
individual— 

(1) Mas completed a training program 
In the handling of PRO information in 
accordance with paragraph (c) of this 
section or has received comparable 
training from another source; and 

(2) Has signed a statement indicating 
that he or she is aware of the legal 
penalties for unauthorized disclosure. 

(e) Purging of persona! identifiers. 11) 
the PRO must purge or arrange for 
purging computerized information, 
patient records and other 
noncomputerized files of all personal 
identifiers as soon as it is determined by 
HCFA that those identifiers are no 
longer necessary. 

(2) The PRO must destroy or return to 
the facility from which it was collected 
confidential information generated from 
computerized information, patient 
records and other noncomputerized files 
when the PRO determines that the 
maintenance of hard copy is no longer 
necessary to serve the specific purpose 
for which it was obtain^ or generated. 

(f) Data system procedures. The PRO 
must assure that organizations and 
consultants pro\iding data services to 
the PRO have established procedures 
for maintaining the confidentiality of 
PRO information in accordance with 
requirements defined by the PRO and 
consistent with procedures established 
under this part. 

§476.116 Notic# to Individuals and 
InstHuUoos under review. 

The PRO must establish and 
implement procedures to provide 
patients, practitioners, and institutions 
under review with the following 
information— 

(a) The tide and address of the person 
responsible for maintenance of PRO 
information; 

(b) The types of information that will 
be collected and maintained; 

(c) The general niles governing 
disclosure of PRO information: and ^ 

(d) The procedures whereby patients, 
practitioners, and instilutions may 
obtain access to information about 
themselves. 

Disclosure of Noncoofldential 
InforroatioQ 

§ 476.120 InformstJon subject to 
dUdosura. 

Subject to the procedures for 
disclosure and notice of disclosure 
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specifted in {{ 476104 and 476.105. the 
PRO must disclose (a) Nonconftdential 
information to any person upon request, 
including— 

(1) The nom^s. criteria, and standards 
it uses for initial screening of cases, and 
for other review activities: 

(2) Winning technical proposals for 
contracts from the Department, and 
winning technical proposals for 
subcontracts under those contracts 
(except for proprietary or business 
information): 

(3) Copies of documents describing 
administrative procedures, agreed to 
between the PRO and institutions or 
between a PRO and the Medicare 
intermediary or Medicare carrier. 

(4) Routine reports submitted by the 
PRO to HCFA to the extent that they do 
not contain confidential information. 

(5) Summaries of the proceedings of 
PRO regular and other meetings of the 
governing body and general membership 
except for those portions of the 
summaries involving PRO deliberations, 
which are confidential information and 
subject to the provisions of S 476.139; 

(6) Public information in its 
possession: 

(7) Aggregate statiscal information 
that does not implicitly or explicity 
identify individual patients, 
practitioners or reviewers; 

(6) Quality review study information 
induding summaries and condusions 
from which the identification of patients, 
practitioners and institutions has been 
deleted: and 

(9) Information describing the 
characteristics of a quality review study, 
induding a study design and 
methodology. 

(b) Aggregate statistical information 
that does not implidtiy or explicitly 
identify individual patients, 
practitioners or reviewers, to Federal or 
State health planning agencies 
(induding Health Systems Agendes and 
State Health Planning and Development 
Agendes) in carrying out their health 
care planning and related activities. 

9 476.121 Optional disclosure of 
nonconfidentlal information. 

A PRO may, on its own initiative, 
subject to the notification requirements 
in § 476.105. furnish the information 
available under i 476.120 to any person, 
agency, or organization. 

Disclosure of Confidential Information 

9 476.130 Disciosure to the Department 

Except as limited by*§9 476.139(a) and 
476.140 of this subpart. VROs must 
disclose all information requested by the 
Department to it in the manner and form 
required. 


9 476.131 Access to medical records for 
the mooitof1r>g of PROs. 

IICFA or any person, organization or 
agency authorized by the Department or 
Federal statute to monitor a PRO will 
have access to medical records 
maintained by institutions or health care 
practitioners on Medicare patients. The 
monitor can require copies of the 
recortls. 

9 476.132 Disclosure of informstJon about 
patients. 

(a) General requirejuents for 
disclosure* 

Fo(ccp( as specified in paragraph (b) of 
this section, a PRO must^ 

(1) Disclose patient identified 
information in its possession to the 
identified patient or the patient's 
representative if— 

(1) The patient or the patient's 
representative requests the information 
in writing: 

(ii) The request by a patient's 
representative includes the designation, 
by the patient, of the representative: and 

(iii) All other patients and practitioner 
identifiers have been removed. 

(2) Seek the advice of the attending 
practitioner that treated the patient 
regarding the appropriateness of direct 
disclosure to the patient 15 days before 
the PRO provides the requested 
information. If the attending practitioner 
states that the released information 
could harm the patient, the PRO must 
act in accordance with paragraph (c)(2] 
of this section. The PRO must make 
disclosure to the patient or patient's 
representative within 30 calendar days 
of receipt of the request. 

|b) Exceptions. (1) If the request is in 
connection with an initial denial 
determination under section 1154(a)(3) 
of the Act. the PRO— 

(1) Need not seek the advice of the 
practitioner that treated the patient 
regarding the appropriateness of direct 
disclosure to the patient: and 

(ii) Must provide only the information 
used to support that determination in 
accordance with the procedures for 
disclosure of information relating to 
determinations under 9 473.26 

(2) A PRO must disclose information 
regarding PRO deliberation only as 
specified in 9 476.139(a). 

(3) A PRO must disclose quality 
review study information only as 
specified in 9 476140. 

(c) Manner of diaciosiire. (1) The PRO 
must disclose the patient information 
directly to the patient unless knowledge 
of the information could harm the 
patient. 

(2) If knowledge of the information 
could harm the patient, the PRO must 


disclose the information to the patient's 
designated representative. 

(3) If the patient is mentally, 
physically or legally unable to designate 
a representative, the PRO must disclose 
the information to a person whom the 
PRO determines is responsible for the 
patient. 

The PRO must first attempt to make 
that determination based on the medioi: 
record. If the responsible person is not 
named in the medical record, then the 
PRO may rely on the attending 
practitioner for the information. If the 
practitioner is unable to provide a name, 
then the PRO must make a 
dctemiiniftion based on other reliable 
information. 

9 476.133 Disck>surt of information about 
practJtlonefa, revlewafs and fnabtutions. 

(a) General requirements for 
disclosure. Except as specified in 
paragraph (b) of this section, the 
following provisions are required of the 
PRO. 

(1) Disclosure to the identified 
individual or institution. A PRO must 
disclose, to particular practitioners, 
reviewers and institutions, information 
about themselves, upon request, and 
may disclose it to them without a 
request 

(2) Disclosure to others, (i) A PRO 
must disclose to an institution, upon 
request, information on a practitioner to 
the extent that the information displayi 
practice or performance patterns of tl» 
practitioner in that institution. 

(ii) A PRO must disclose to Federal 
and State agencies that are rctponsbilf 
for the investigation of fraud a id abust 
of the Medicare program and (ir 
licensing and certification, upc i request 
information that displays prac ce or 
performance patterns of a prac Itlonerori 
institution, in accordance with he 
procedures for disclosure speci led in 
99 476.137 and 476136 

(iii) A PRO may disclose to a y 
person, agency or organization, 
information on a pai^cular prac itioiMf 
or reviewer with the consent of that 
practitioner or reviewer proxided that 
the information does not identify other 
individuals. 

(b) Exceptions. (1) If the reque t is in 
connection with an initial denial 
determination or a change result ng 

a diagnostic related group (DRG) cwflli 
validation under Part 466 of this 
subchapter. the PRO must provid} emb 
the information used to support tl^l 
determination in accordance wit! the 
procedures for disclosure of infonoation 
relating to determinations under 
9 473.24. 
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(2) A PRO mutt disclose information 
regarding PRO deliberations only as 
specified in { 476.1^a). 

(3) A PRO must disclose quality 
review study information only at 
specified In S 476,140. 

) 474.134 Verification end amendment of 
PRO information, 

(a) A PRO must verify the accuracy of 
its information concerning patients, 
practitioners, reviewers, and institutions 
and must permit the individual or 
Institution to request an amendment of 
pertinent information that is in the 
possession of the PRO. 

(b) If the PRO agrees with the request 
for amendment, the PRO must correct 
the infoimation In its possession. If the 
information being amended has already 
been disclosed, the PRO mtisl forward 
the amended information to the 
requester where it may affect decisions 
about a particular provider, practitioner 
or case under review. 

(c) If the PRO disagrees with the 
request for amendment, a notation of the 
request reasons for the request, and the 
reasons for refusal must be included 
with the information and attached to 
any disclosure of the Information. 

1474.135 Disclosure neceseary to 
perform review responsfbiiUes. 

(a) Disclosure to conduct review. The 
PRO must disclose or arrange for 
disclosure of information to individuals 
and institutions within the PRO review 
lystem as necessary to fulfiU their 
particular duties and functions under 
Title XI Part B of the Act. 

(b) Disclosure to consultants and 
^^ibcontfactors. The PRO must disclose 
to consultants or subcontractors the 
laformation they need to provide 
■pedned services to the PRO. 

(c) Disclosure to other PRO and 
f^ical review boards. The PRO must 
disclose— 

(1) To another PRO. information on 
patients and practitioners who are 
•object to review by the other PRO; and 

(2) To medical review boards 
^tablishcd under section 1861 of the 
Act confidential Information on 
Potienli, practitioners and institutions 
ll^iving or furnishing end stage renal 

services. 

1474.136 DIsclostira to tntermediariM and 
canitfi, 

I (a) Required disclosure. Except as 
•l^ciried In i§ 478.13g(a) and 476.140 
bating to disclosure of PRO 
Jwhberalions and quality review study 
Wunuiiiioii, a PRO must disclose to 
^armediaries and c^arriers PRO 
“formation that relates to. or is 
jjeessary for. payment of claims for 
^icare as follows: 


(1) Review determinations and claims 
forms for health care services, famished 
in the manner and form agreed to by the 
PRO and the intermediary or carrier. 

(2) Upon request, copies of medical 
records acquired from practitioners or 
institutions for review purposes. 

(3) PRO information about a particular 
patient or practitioner if the PRO and 
the intermediary or carrier (or HCFA if 
the PRO and the intermediary or carrier 
cannot agree) determine that the 
information is necessary for the 
administration of the Medicare program. 

(b] Optional disclosure. The PRO may 
disclose the information specified in 
paragraph (a) of this section to 
intermediaries and carriers without a 
request. 

1474.137 Otsefosure to Federal and State 
enforcement agendee responsible for the 
Investigation or IdentlRcatlon of fraud or 
abuse of the Medicare program. 

(a) Required disclosure. Except as 
specified in 476.139[a] and 47ai40 
relating to disclosure of PRO 
deliberations and quality review study 
information, the PRO must disclose 
confidential information relevant to an 
investigation of fraud or abuse of the 
Medicare program, including PRO 
medical necessity determinations and 
other information that includes patterns 
of the practice or performance of a 
practiUoner or institution, when a 
written request is received from a State 
or Federal enforcement agency 
responsible for the investigation or 
identification of fraud or abuse of the 
Medicare program that— 

fl) Identifies the name end title of the 
individual initiating the request, 

(2) Identifies the physician or 
Institution about which information is 
requested, and 

(3) States affirmatively that the 
institution or practitloer is currently 
under investigation for fraud or abuse of 
the Medicare program and that the 
Information is ne^ed in furtherance of 
that investigation. 

(b) Optional disclosure. The PRO moy 
provide the information specified in 
paragraph (u) of this section to Federal 
or State fraud and abuse enforcement 
agencies responsible for the 
investigation or identification of fraud or 
abuse of the Medicare program, without 
a request. 

f 476.138 Otsclosur# for other specified 
purposes, 

(a) General requirements for 
disclosure. Except as specified In 
paragraph (b) of this section, the 
following provisions are required of the 
PRO. 


(1) Disclosure to licensing and 
certification bodies, (i) A PRO must 
disclose confidential information upon 
request to State or Federal licensing 
bodies responsible for the professional 
licensure of a practitioner or a particular 
institution. Confidential information, 
including PRO medical necessity 
determinations that display the practice 
or performance patterns of that 
practitioner, must be disclosed by the 
PRO but only to the extent that it is 
required by the agency to carry out a 
function within the jurisdiction of the 
agency under Federal or Stale law. 

(ii) A PRO may provide the 
information speciHed In paragraph 
(a}(l)(i) of this section to the Slate or 
Federal licensing body without request 

(2) Disclosure to State and local 
public health officials. A PRO must 
disclose PRO information to State and 
local public health officials whenever 
the PRO determines that the disclosure 
of the information is necessary to 
protect against a substantial risi^ to the 
public health. 

(3) Disclosure to the courts. Patient 
identiBed records in the possession of a 
PRO. are not subject to subpoena or 
discovery in a civil action, including an 
administrative. Judiciai or arbitration 
proceeding. 

(b) Exceptions. (1) The restriction set 
forth in paragraph (a)(3) of this section 
does not apply to HUS. including 
Inspector General, administrative 
subpoenas issued in the course of audits 
and investigations of Department 
programs, in the course of 
administrative hearings held under the 
Social Security Act or to disclosures to 
the Genera! Accounting Office as 
necessary to carry out its statutory 
responsibilities. 

(2] A PRO must disclose information 
regarding PRO deliberotions and quality 
review study information only as 
specified In 476.139(a) and 476.140. 

S 476.139 Disclosurt of PRO deilt>erations 
and decisions, 

(a) PRO deliberations. (1) A PRO must 
not disclose its deliberations except to— 

(1) HCFA. at the PRO office or at a 
subcontracted organization: 

(il) HCFA. to the extent that the 
deliberations arc incorporated in 
sanction and appeals reports; or 

(iii) The Office of the Inspector 
Cenemt. and the Gen<*ral Accounting 
Office as necessary to carry out 
statutory responsibiiitics. 

(2) PRO deliberations are not 
disciosable. cither in written form or 
through oral testimony. In connection 
with the administrative hearing or 
review of a beneficiary's claim. 
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(b) Reasons for PRO decisions. (1) A 
PRO may disclose to those who have 
access to PRO information under other 
provisions of this subpart, the reasons 
for PRO decisions pertaining to that 
information provided that the opinions 
or judgements of a particular individual 
or practitioner cannot be identified. 

(2) A PRO must disclose, if requested 
in connection with the administrative 
hearing or review of a benenciary*8 
claim, the reasons for PRO decisions. 
The PRO must include the detailed facts, 
findings and conclusions supporting the 
PRO’S determination. The PRO must 
insure that the opinions or judgements 
of a particular individual or practitioner 
cannot be identified through the 
materials that are disclosed. 

S 476.ISO Disclosurs of quality review 
study Informattort 

(a) A PRO must disclose, onsite, 
quality review study information with 
identifiers of patients, practitioners or 
institutions to— 

(1) Representatives of authorized 
licensure, accreditation or certiHcation 
agencies as is required by the agencies 
in carrying out functions which are 
within the jurisdiction of such agencies 
under state law: to federal and state 
agencies responsible for identifying 
risks to the public health when there is 
substantial risk to the public health;** 
IICF.A; or to Federal and State fraud and 
abuse enforcement agencies; 

(2) An institution or practitioner, if the 
information is limited to health care 
services furnished by the institution or 
practitioner, and 

(3) A medical review board 
established under section 1661 of the 
Act pertaining to end-stage renal 
disease facilities, if the information is 
limited to health care services subject to 
its review, 

(b) A PRO must disclose quality 
review study information with 
identifiers of patients, practitioners or 
institutions to the Office of the Inspector 
General and the General Accounting 
Office as necessary to carry out 
statutory responsibilities. 

(c) A PRO may disclose information 
offsite from a particular quality review 
study to any institution or practitioner 
involved in that study, provided the 
disclosed information is limited to that 
institution or practitioner. 

(d) An institution or group of 
practitioners may redisclose quality 
review study information, if the 
information is limited to health care 
services they provided, 

(e) Quality review study information 
with patient identifiers is not subject to 
subpoena or discovery in a civil action, 
including an administrative, judicial or 


arbitration proceeding. This restriction 
does not apply to HHS, Including 
Inspector General, administrative 
subpoenas issued in the course of audits 
and investigations of Department 
programs, in the course of 
administrative hearings held under the 
Social Security Act. or to disclosures to 
the General Accounting Office as 
necessary to carry out its statutory 
responsibilities, 

S 476.141 Disclosure Of PRO 
interpretetions on the quality of health 
care. 

Subject to the procedures for 
disclosure and notice of disclosure 
specified in 89 476.101 and 476.105. a 
PRO may disclose to the public PRO 
interpretations and generalizations on 
the quality of health care that identify a 
particular institution, 

9 476,142 Disdoeure of sanction reports. 

(a) The PRO must disclose sanction 
reports directly to the Office of the 
Inspector General and. If requested, to 
HCFA, 

(b) The PRO must upon request, and 
may without a request, disclose sanction 
reports to State and Federal agencies 
responsible for the identification, 
investigation or prosecution of cases of 
fraud or abuse in accordance with 

9 470.137, 

(c) HCFA will disclose sanction 
determinations in accordance with Part 
474 of this chapter. 

9 476.143 PRO Involvafnent In shared 
health data systems, 

(a) Information collected by a PRO, 
Except as prohibited in paragraph (b) of 
this section, information collected by a 
PRO may be processed and stored by a 
cooperative health statistics system 
established under the Public Health 
Service Act (42 US,C 242k) or other 
State or Federally authorized shared 
data system. 

(b) PRO porUcipotion, A PRO may not 
participate in a cooperative health 
statistics system or other shared health 
data system if the disclosure rules of the 
system would prevent the PRO from 
complying with the rules of this part. 

(c) Disclosure of PRO information 
obtained by a shared health data 
system, PRO information must not be 
disclosed by the shared health data 
system unless— 

(1) The source from which the PRO 
acquired the information consents to or 
requests disclosure; or 

(2) The PRO requests the disclosure of 
the information to carry out a disclosure 
permitted under a provision of this part. 

(Catalog of Federal Domestic Aasuilance 
Program Not, 13.773 Medicare— Hospital 
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Administrator, Health Care Financing 
Administration. 
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42 CFR Part 473 
IHSO-111-FJ 

Medicare Program; Utilization and 
Quality Control Peer Review 
Organization (PRO) Reconsiderations 
and Appeals 

AQENCV: Health Care Financing 
Administration (HCFA). HHS. 

action: Final rule. 

SUMMARY; These regulations Implement 
that portion of the Peer Review 
Improvement Act of 1982 that provides 
for reconsiderations and appeals of 
Utilization and Quality Control Peer 
Review Organization (PRO) initial 
determinations. We are establishing 
procedures for a PRO to reconsider both 
its initial denial determinations 
regarding the medical necessity, 
reasonableness and appropriateness of 
health care services furnished or 
proposed to be furnished to a Medic^ure 
bcncriciary in a health care Institution 
and the application of the limitation of 
liability provision. We are also including 
in this final rule procedures for 
administrative appeals to the 
Department following a PRO 
reconsidered determination and JudlcIsJ 
review following administrative 
appeals. 

In addition, these regulations 
establish procedures for review of a 
PRO change in the diagnostic and 
procedural coding information that 
results in assignment of a discharg<> l^^^ 
different diagnosis related group (DRG)> 
Ibis pertains to the review of claims to 
services furnished in hospitals 
reimbursed by Medicare under the 
prospective payment system, 

EFFECTIVE DATE; May 17,1965. Sections 
473.16, 473.34 473.38 and 473.42 of this 
rule contain information collection 
requirements with which the public is 
not required to comply until the 
Executive Office of Management and 
Budget (EOMB) approves these 
requirements. (See section V. of this 
preamble for a discussion of Information 
collection.) 
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FOe FURTHCR INFORMATION CONTACT: 
Mary Kay Terry. (301) 594-7010, 
SUPPLEMENTARY INFORMATION: 

1. Background 

The Peer Review Improvement Act of 
1982 (Title 1. Subtitle C of the Tax P/)uity 
and Fiscal Responsibility Act (TEFRA) 
of 1982, Pub, L 07-248) amended Part B 
of Title XI of the Social Security Act (the 
Act) to establish the Utilization and 
Quality Control Peer Review 
Organization (PRO) program. This 
program, when fully implemented, will 
replace the existing Professional 
Standards Review Organization (PSRO) 
program* Initially. PROs have assumed 
responsibility for the review of hospital 
inpatient health care services for which 
payment may be made by Medicare. A 
PRO determines whether those services 
are reasonable and medically necessary, 
are of a quality that meets 
professionally recognized standards, 
and whether services and items 
provided on an inpatient basis could be 
effectively provided more economically 
on an outpatient basis or in a different 
type of inpatient facility. 

Title VI of the Social Security 
Amendments of 1983. Pub, L 98-21. 
added another review function. Under 
the new section 1886(d) of the Act, 
Medicare payment for hospital Inpatient 
operating costs is based on a fixed 
amount, determined in advance for each 
case, according to a diagnosis^rclated 
code (DRG), which will be assigned to a 
case. Section 1866(a)(1)(F) of the Act 
toquirei PRO review of the validity of 
^ diagnostic and procedural 
information suppli^ by the hospital and 
used by the intermediary to assign the 
DRG. 

On July 17,1984. we published a 
ooticc of proposed rulemaking (NPRM) 
(♦8 FR 29041) concerning 
f^onsIderations and appeals of PRO 
determinations under section 1155 of the 
Act which was added by the Peer 
*l®view Improvement of 1982, The 
Proposal elicited 47 letters, from the 
Public. The provisions of the NPRM. the 
comments received and the changes in 
^ponse to those comments, as well as 
jdditional changes made for clarity, are 
discussed below. Additional details of 
proposal and the rationale for the 
Proposed policies are contained in the 
P^amble to the NPRM, 

It should be noted that the provisions 
w ihis final rule may be revised later to 
them into conformance with 
piaijncd amendments to the rules 
^Plcmenting section 1879 of the Ad. 

ni^ concerns the limitation on 
^biliiy when Medicare claims are 

‘^allowed because the services or 


items were excluded from coverage as 
not medically reasonable and necessary 
or as custodial care. Proposed 
amendments are being developed and 
will be published for comment. 

II. Provisions of the Proposed Rule 

In the July 17,1984 NPRM. we 
proposed that a party to an initial PRO 
determination who is dtssatisfied with 
the determination is entitled to a PRO 
reconsideration of whether the services 
that were furnished (or proposed to be 
furnished)— 

• Are medically necessary and 
reasonable, given the diagnosis and 
circumstances under which they were or 
would be furnished; and 

• Were furnished in an appropriate 
setting. 

If a PRO has determined that liability 
will not be waived under section 1879 of 
the Act for a noncovered furnished 
service, only the provider, practitioners 
or beneficiary who is liable would be 
entitled to a reconsideration of the 
determination. In addition, when it is 
established that the beneficiary (who is 
liable) is not pursuing his or her appeal 
rights, a provider or practitioner would 
be entitled to a reconsideration under 
section 1879 of the Act. 

We proposed procedures and time 
limits for— 

• Submitting reconsideration 
requests; 

• Providing the parties with an 
opportunity to review all medical 
information upon which the initial 
determination was based and to submit 
additional information to be considered 
by the PRO in making its reconsidered 
determination; and 

• Making the reconsidered 
determination and notifying the parties. 

In addition, we proposed 
qualifications for organizations and 
individuals who peKorm the 
reconsideration of an initial 
determination so that the 
reconsideration would be fair. 

We also proposed to use the current 
Part A procedures under 42 CFR Part 
405. Subpart G for administrative 
appeals and judicial review. However, 
some modifications were made to reflect 
the fact that under section 1155 of the 
Act the amount in controversy 
necessary for a beneficiary to receive a 
hearing is $200 and $2,000 for a judicial 
review. However, these amounts do not 
apply to hearings under section 1879 of 
the Act. for which the amount in 
controversy is $100 for a hearing and 
(for Part A only) $1,000 for a judicial 
review. (There is no judicial review of 
determinations of Part B claims under 
section 1879 of the Act.) 


III. Analysis and Response to Comments 

We received 47 letters from 
individuals and organizations. These 
commenters included hospitals, 
associations representing hospitals, a 
State agency concerned with the elderly, 
an association representing the elderly, 
two legal advocates for the elderly, 
organizations representing physicians, 
an organization representing nurses, an 
organization representing medical 
colleges, professional standards review 
organizations (PSROs), an organization 
representing PSROs. and two Medicare 
fiscal intermediaries. The main issues in 
the letters that we received and our 
responses to them are discussed below. 

A. HCFA Should Prepare Special 
InfomiQtion for the Beneficiary That 
Explains Reconsideration and Appeals 

Comment: Two commenters think that 
a beneficiary will have difficulty in 
understanding the reconsideration and 
appeals process. Therefore, the 
commenters urge IlFCA to prepare a 
brochure that describes the 
reconsideration and appeals process for 
a beneficiary to receive at the time of a 
hospital admission. 

Response: We believe that it is of 
utmost importance that beneficiaries be 
fully informed of the PRO review 
process, especially PRO determinations 
that affect payment. We agree that a 
beneficiary should receive a description 
of the reconsideration and appeals 
process, but believe that the best time 
for receipt of this information will be at 
the time of receipt of the initial denial 
notice. Therefore, under § 466.94 
(contained in another final rule 
published in this issue of the Federal 
Register, Utilization and Quality Control 
Peer Review Organization (PRO): 
Assumption of Responsibilities and 
Medicare Review Functions and 
Coordination of Medicaid with Peer 
Review Organization (PRO Review)), we 
are requiring that a PRO include this 
information in the beneficiar^^'s initial 
denial notice. The denial notice must 
include a statement informing each 
parly or the party's representative— 

(11 Of the right to reconsideration; 

(2) When and how to request a 
reconsideration; and 

(3) The locations for filing the request. 

Information regarding hearings will be 
supplied with notices of reconsidered 
determinations. 

Also, hospitals are not precluded from 
making this information available at the 
time of a beneficiary's admission. 
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B. PRO Review of Changes in 
Procedural or Diagnostic Information 
That Result in a DRG Change 

Comment One commenter requested 
clarification of the proposed S 473.1B(d), 
which lets the PRO decide whether to 
review its changes to diagnostic and 
procedural coding supplied by the 
hospital that resulted in a DRG change 
based upon DRG validation. 

Response: We agree that this was 
unclear and have modified proposed 
§ 473.18(d) (now S 473.15). At the 
request of a provider or a practitioner, 
the PRO will review a DRG change 
resulting from a DRG validation that 
changed the diagnostic or procedural 
information and caused lower payment. 
This review by the PRO is under section 
1860(a)(1)(F) of the Act, and that section 
does not provide for further review; that 
is, the review of the DRG coding change 
is final and is not subject to a further 
hearing. 

C. Provide for Reconsideration and 
Appeal of Denial of Croce Day^ 

Comment Several commenters 
believe that denial of grace days should 
be appealable because they may affect 
tlie health care of benefictaries if not 
enough time is allowed for post¬ 
discharge arrangements. In contrast, 
another commenter said that the final 
rule should state that the PRO decision 
regarding the number of grace days 
available to a beneficiary is not subject 
to a reconsideratioiL 

Response: Tlie granting of grace days 
is purely discretionary and not an initial 
denial determination that would be 
subject to a reconsideration. Section 
1154 (b)( 2) of the Act specifies that PROs 
arc to make Initial determinations based 
upon review described at sections 
1154(a)(1)(A) and 1154(a)(l)(q of the 
Act. Initial determinations under section 
1154 (a)(1)(A) of the Act Involve the 
issue of whether the services were 
reasonable and medically necessary or 
constituted custodial care. Section 
llS4(a)(l)(C) of the Ad involves the 
issue of whether services proposed to be 
furnished would be delive^ in the 
most appropriate setting. 

Und^ section 1154(a)(2) of the Act. 
these determinations are conclusive for 
Medicare payment purposes, with four 
exceptions. One of these exceptions is 
that a PRO may extend payment for not 
more than two days when it finds that 
post'discharge planning is necessary 
and that the provider did not know that 
payment for these days would not 
otherwise be made (section llS4(a)(2)(B) 
of the Act) This PRO funclioa is 
therefore different from the 
determinations based on sections 


1154(a)(1)(A) and 1154(a)(1)(C) of the 
Act because, when a PRO ^lows ''grace 
days" under section 1154(a)(2)(B) of the 
Act It does not do so based on medical 
necessity, reasonableness, or 
appropriateness of the care in question. 
Further, section 1154(aH2)(C) of the Act 
makes clear that only a determination 
under sections 115^a)(l) (A) or (C) is 
subject to the hearing provisions in 
section 1155. Section ll&4(a)(2)(C) of the 
Act applies to "such determination", 
clearly referring only to the 
determinations made under sections 
1154(a)(1) (A) or (C) of the Act. The 
awarding of "grace days" under section 
1154(a)(2)(B) of the Act is not a 
determination under section 1154(a)(1) 
(A) or (C). Section 1154(aK2)(C) of the 
Act thus clearly contemplates that the 
awarding of "grace days" was not the 
tyf>e of PRO activity that was intended 
to be subject to the bearing and review 
provisions in section 1155 of the Act. 

We agree that this final rule should 
state that the granting of grace days is 
not subject to reconsideration, and 
i 473.14(c][l] contains this information. 

D, No Reconsideration or Appeal 
Should be Allowed if There are no 
Direct Medicare Payment Issues in 
Dispute 

1. Comment One commenter wants 
our final rule to continue the current 
procedures that allow the beneficiary to 
pursue an appeal based on the cm^erage 
issues even if payment is made under 
the limitation of liability provisions in 
section 1879 of the Act b^use no 
supplemental insurance policy %vill pay 
the portion not covered by Medicare if 
the PRO has issued a denial involving 
medical necessity. Another commenter 
questions whether Congress intended, in 
providing in section 1155 of the Act for a 
reconsideration, that a party merely be 
"dissatisfied" with a PRO draial even if 
there are no payment consequences to 
that party. 

Response: We agree with the first 
comment. We vdll continue to allow a 
beneficiary to obtain a reconsideration 
or hearing of a coverage issue in dispute 
even if we have paid for the denied 
service under the limitation of liability 
provisions of section 1879 of the Act. 

With regard to the second comment, 
any party, including providers, 
praclitionera, or beneficiaries who are 
dissatisfied with an initial denial 
delerminalion. has access to a PRO 
reconsideration. However, section 1155 
of the Act furt)>er provides for a hearing 
only for the beneficiary, and only when 
the reconsideration is adverse to the 
beneficiary. As noted above in the first 
comment, a determination of 
noncoverage on grounds that medical 


necessity was lacking may be adverse 
even if we make payment for the 
noncovered services under section 1879 
of the Act. A determination of that kind 
may also preclude future payments 
under section 1879 of the Act for a 
similar service, since the benefidaiy is 
on notice of the noncoverage. 

2. Comment in addition, some 
commenters believe that providers or 
practitioners should be given the right to 
a reconsideration even if they are not 
liable for payment under the limitation 
of liability provisiem. 

Response: We agree with this 
comment Section 473.16 governs 
reconsideration rights under the PRO 
program, not the IWtation of liability 
provisions, llierefore, providers or 
practitioners may obtain a 
reconsideration on the issues of medical 
necessity, reasonableness of care, and 
appropriateness of the setting. 

£1 PRO Criteria 

Comment One commenter suggested 
that practitioners be allowed to appeal 
the rao criteria and review procesa that 
the practitioner considers to be 
unreasonable and detrimental to patient 
care or which may affect the general 
public interest 

Response: We believe that PRO 
criteria should be developed with local 
peer participation to assure that they ate 
reasonabla or not detrimental. Section 
1154(a)(6) of the Act requires that a PRO 
develop professionally deevelcped 
norms of care, diagnosis and treatment 
critiera (as defined in Part 466) based on 
local patterns of medical practice. Such 
criteria ore developed by physician 
members of the PRO. We believe that 
this is the appropriate process for 
raising questioos concerning PRO 
criteria. These criteria are used by a 
PRO for the purpose of screening cssej 
for possible unnecessary, unreasonable 
or Inappropriate care. 

If any questionable case It identified 
using these criteria, a peer physician or 
surgeon associated with the TOO will 
contact or attempt to contact the 
physician to discuss the case further. A 
denial may be issued only after this 
discussion or attempt and only if the 
peer phirsician concludes that the 
proposed procedure Is not reasonable or 
medically necessary, or could, with 
adequate safety, be provided on an 
outpatient basis. 

F. fustification for Reconsideration 
Requests 

Comment Three PSROs recommend 
that a provider or practitioner be 
requtr^ to supply a detailed 
justification with each reconsideration 
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request to prevent a frivolous request 
that may result in unnecessarily 
burdening a PRO staff and causing 
excessive delay in completing other 
rKonsidenittons. 

Response: Under section 11S5 of the 
Act. a beneficial^, provider, or 
practitioner who is dissatisfied with a 
PRO determination is entitled to a 
reconsideration by the PRO that made 
the initial determination. 

To afford a practitioner and a 
provider adequate opportunity for this 
itatutorily required reconsideration, we 
believe that a provider or practitioner 
ibould be required only to submit the 
request for reconsideration timely and in 
writing. Any additional restrictions 
would be inconsistent with the intention 
of the statute. However, the PRO will 
I reconsider its determination based on 
the record, which includes the same 
{record on which the initial 
I determination was based and additional 
li&fonnation submitted along with a 
[reconsideration request. 

\C. Where to Fite a Request for 
{R^nsideration 

Comment Several commenters object 
to the proposed § 473.20(a)(2). which 
(allows a beneficiary to file a request for 
a reconsideration with a PRO 
[representative at a hospital. The 
j^tnenters believe that, because these 
representatives will be present only a 
days each month, the hospital will 
be burdened with the costs of handling 
the requests. Another commenter 
recommends that a provider and 
practitioner be allowed to use the same 
oting locations as a benefictary. 

Response: We agree that the proposed 
that allows a beneficiary to 
jnw a request for a reconsideration with 
UPRO representative at the hospital 
|*^y place an unreasonable burden on 
hospital. Therefore, wc are revising 
section (now § 473.18) and omitting 
^1 provision from the final rule, 
powever. we are retaining the other 
Potions available to a beneficiary for 
for a reconsideration. 

I regard to the second comment, it 
l^ppropriata that beneficiaries, 
pcause of their relative lack of 
I ^toiliarily with the health care system 
p compared with practitioners and 
Polders, be given the broadest 
i|W>ortunity to initiate a reconsideration: 
P creas practitioners and providers are 
poroughly familiar with requesting 
^^‘J^'^^rationa and should have no 
^hlcm in making a request to the PRO 
P tu subcontractor who made the initial 
|r'«rmination. 


H» Time Period for Request of Review of 
Preadmission Denial 

Comment: One commenter suggested 
that the proposed $ 473.28(b) (now 
J 473.20) be revised to allow a party 
more than three days to request a 
reconsideration for a preadmission 
denial. This commenter believes that 
three days is not enough time to permit 
the provider, practitioner and 
beneficiary to file a request and prepare 
documentation that would be sufficient 
to support a reconsideration. 

Response: This three day rule for 
requesting a reconsideration is to obtain 
expedited PRO reconsideration. It does 
not replace a party's right to request a 
reconsideration within the usual GO day 
time period Wc have clarified that the 
three day time period applies to 
receiving an expedited reconsideration. 
The short timeframe is necessary to 
avoid delay in obtaining proper hospital 
treatment if the initial denial 
determination is reversed and the 
admission is found to be necessary. 
Therefore, a late request for an 
expedited reconsideration will not be 
granted. If a party so wishes, it may take 
up to GO days to request a 
reconsideration. However, we note that 
the filing date and reconsideration date 
are not necessarily the safhe. In most 
cases, wc expect that the 
reconsideration will not be held until the 
third day after the request is received by 
the PRO. This time is available to a 
claimant to prepare and submit 
additional documentation. 

/, Provider and Attending Practitioner 
Notification When Beneficiary Requests 
a Reconsideration 

Comment: One commenter 
recommends that we require the PRO to 
notify the provider and attending 
practitioner w*hcnever a beneficiary 
requests a reconsideration. 

Response: Wc assume that the 
commenter recommended this 
notification to allow the provider the 
opportunity to represent the beneficiary. 
Blouse the provider cannot represent 
the beneficiary in a reconsideration, this 
additional notification would serve no 
purpose. (See response to comment U of 
this section: Provider representation of 
beneficiary). The provider and 
practitioner are notified of the 
reconsidered determination. Therefore, 
we will not make this requested change. 

/. Proving That a Beneficiary Wit! Not 
Seek Reconsideration of an Initial 
Determination 

1. Comment Two commenters think 
that we should establish specific criteria 
to explain how the provider or 


practitioner can establish that a 
beneficiary who is liable is not going to 
pursue his or her right to a 
reconsideration of the initial 
determination. In addition, some 
commenters believe that a provider or 
practitioner should be given the right to 
a reconsideration even if it is not liable 
for payment due to the limitation of 
liability provision in section 1879 of the 
Act. 

Response: These comments reflect 
some confusion. In $ 473.18(a) of the 
NPRM (now S 473.16(a)), we clearly 
stated that a provider or practitioner has 
a right to reconsideration of a PRO 
determination as to reasonableness, 
medical necessity, and appropriateness. 
This is not dependent on whether the 
beneficiary also asks for 
reconsideration. Section 473.16(a) 
repeats this provision (although it has 
been redrafted for clarity). The 
commenters were probably reacting to 
§ 473.18(c) of the NPRM, which 
described appeal rights not under 
section 1155 of the Act (the PRO 
statute), but rather under the limitation 
of liability proWsions in section 1679(d) 
of the Act. That provision clearly states 
that a provider or practitioner may 
appeal a determination under section 
1879 of the Act only after we determine 
that the beneficiary will not exercise his 
or her appeal rights. We cannot change 
this statutory limitation. However, to 
clarify the regulation, wc are removing 
most of the references to section 1879 
procedures from Subpart B of 42 CFR 
Part 473. Instead, in } 473.14(c). we refer 
the reader to the regulations containing 
the procedures for appealing Medicare 
determinations made by HCFA and its 
fiscal intermediaries and carriers, 
including thise under section 1879 of the 
Act. 

K. PRO Release of Medical Records 

Comment Thirteen commenters 
recommended that the proposed $ 473.32 
(now § 473.24) be revised to prohibit the 
PRO from releasing to the beneficiary 
the material upon which the initial 
determination was based. They stated 
that it is Inappropriate for the PRO to 
release the patient's medical record 
without the provider's consent. 

Response: This final rule addresses 
PRO information used in reaching a 
decision and the need of individuals to 
verify that that information is correct. 

However, we recognize that there 
must be safeguards to which TOOs must 
adhere to assure that certain sensitive 
patient information will not be released. 
We plan to publish those rules in a 
future issue of the Federal Register. 

They will be located in Part 476 of this 
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chapter, which contaios the 
Department's rules concerning 
Acquisition. Disclosure, and Protection 
of PRO information. Once information is 
in possession of a PRO. it belongs to 
that PRO and It would be inappropriate 
to require that a PRO obtain approval 
before releasing its own informotion to a 
beneficiary. We have clarified the 
proposed I 473.32 (now { 473.24(a)) and 
S 470.132(b)(1) to require a PRO to 
provide the beneficiary only with the 
information that was used to support the 
initial denial determination. 

L Identify PRO Reviewers and Make 
Public PRO Deliberations 

Comment Several commenters stated 
that PROs should furnish the identity of 
reviewers and the record of the initial 
determination deliberation to the parties 
to aid in their understanding and appeal 
of an adverse determination. 

Response: As stated earlier, parties to 
a reconsideration should be given the 
information that formed the basis of the 
determination. The PRO will release 
information about the facts and reasons 
supporting its decision so that the 
parties will be fully informed about the 
determination. Alsa we agree that the 
identity of a reviewer can be released If 
the reviewer agrees. However, we are 
prohibiting a PRO from releasing the 
record of the PRO deliberations because 
we believe that release of this 
information would Inhibit frank and 
thorough discussion among the 
reviewers. 

M. Charges for PRO Photocopying 

Comment Five commenters object to 
the requirement that a provider is not 
allowed to charge a PRO for 
photocopying of information that U 
submitt^ to a PRO for a 
reconsideration and is not reimbursed 
by HCFA for such costs. 

Response: We believe it is important 
that PROs have adequate access to 
medical records to enable them to carry 
out required activities. This includes the 
right to request and receive copies as 
they deem necessary including 
preadmission test records. In some 
cases, this will mean that the PRO will 
request hospitals to photocopy specific 
medical records and mail them to the 
PRO. 

The prospective payment rates are 
computed according to the provisions of 
the law and are also based on the best 
available data at the time of 
computation. Administrative costs are 
included in the Federal and hospital 
specific portions of prospective 
payments by virtue of their being 
incurred and reported by hospit^ for 
the years that represent the data bases 


for the prospective payment system. 
These bases include all allowable 
administrative costs of a hospital, 
including many that are not specifically 
incurred for Medicare purposes. 

Prior to the use of PROs. review of 
inpatient hospital services was carried 
out either at the hospital or offsite. 
Offsite review sometimes required that 
the hospital mall patient records to 
Medicare fiscal intermediaries. These 
costs were subsumed in the hospital's 
administrative costs that in turn were 
reflected in Medicare cost 
reimbursement calculations. Costs 
related to such activities are accounted 
for. in some measure, in the prospective 
payment base rates. 

We also believe that the fiscal 
benefits of PRO review will compensate 
for any possible increased costa. For 
example, in many cases. PROs* 
preadmission review activities will 
protect hospitals from retrospective 
denials. Thus, there will be trade-offs 
betw^een a hospitars cost of providing 
medical records to PROs and PRO'S 
peKoimance of review that may assist 
hospitals in avoiding unnecessary 
expenditures. 

N. Incentive for PRO To Affirm Its 
Initial Determination 

Comment Two commenters feel that 
due process will be compromised 
because a PRO has a strong incentive to 
affirm the initial determination during 
the reconsideration process because the 
PRO contract has specified targets and 
because we would allow the individual 
who makes the Initial determination to 
also reexinsider that determination. 

Response: PRO objectives are targets 
for reducing unnecessary or 
inappropriate care, not rigid quotas. 
While FROs have negotiated specific 
contract objeclives, we recognize that 
there are circumstances under which the 
objectives may need to be modified. For 
example, quality objectives would be 
modified if data developed during the 
course of the contract demonstrate that 
the problem targeted it more severe 
than previously thought, or if the PRO 
identifies a different problem of greater 
importance. Utilization ob}ectives would 
be modified for demograp^ shifts (for 
example, an influx of Medicare 
beneficiaries into the PRO service area), 
for the effects of new technology, etc. 

We agree with the second part of the 
comment that the individual who makes 
the reconsidered determination shemid 
not be the individual who made the 
initial denial determination. Therefore, 
we have revised the proposed | 473.24 
(now S 473.28), Qualifications of a 
reconsideration reviewer, accordingly. 


O. Who Should Make the Reconsidered 
Determination 

1. Comment One commenter wants lo 
know the circumstances in which we 
would allow a physician to reconsider 
an initial denial determination involving 
services provided by a dentist. 

Response: We believe it is the faileni 
of the statute that the most effective 
method of peer review is for doctors of 
medicine to review doctors of medicine, 
doctors of osteopathy to review doc ton 
of osteopathy, and di^tors of dentistry 
to review doctors of dentistry. We hav«, 
however, made an exception to this rule 
in { 406.96 (published in another final 
rule elsewhere in thia issue of the 
Federal Register), in situations where a 
PRO determines that peer practitioners 
are not available to perform peer re\’Ww 
effectively. For example, if there is a 
shortage of peers which hinders 
adequate and timely review, a doctor of 
medicine or doctor of osteopathy may 
make initial denial determinations 
involving services provided by a doctor 
of medicine, doctor of osteopathy, or 
doctor of dentistry. 

2- Comment Several commenters 
believe that we should require that the 
reconsideration reviewer be a specialist 
in the type of services under review. 
Furthermore, commenters believe that 
the individual who reviews the change 
in DRG coding should have experience 
and proficiency in ICD-9-CM coding 
and DRG assignment. 

Response: We agree that a 
reconsideration reviewer should be a 
specialist in the type of services under 
review except where meeting this 
requirement would compromise the 
effectiveness or efficiency of PRO 
review. For example, if the only 
specialist available to reconsider a esse 
is located at the opposite side of the 
state, we would not require that the 
specialist travel an excessive distance 
to hold the reconsideration or for the 
party to travel an excessive distance to 
reach the reconsideration reviewer. 

We also agree that the individual who 
reviews changes in DRG coding must b# 
qualified through training and 
experience to review ICD-9-CM coding 
In addition, we are providing that the 
individual who reviews changes in DRC 
procedural or diagnostic information 
must be a physician. These provisions 
are located in the regulations at i 473.'-^ 

Q. Scope of Information To Be 
Considered During Reconsideration 

Comment Three commenicrs beliew 
that proposed { 473.34, Evidence to be 
cxMisidercd by the reconsideration 
reviewur, is too restrictive and should 
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be ri'vlsed to allow oral testimony by 
the parties, declarations from medical 
witnesses and submission of rebuttal 
etridenoe upon completion of the initial 
presentation to the reconsideration 
reviewer. In addition, one commenter 
suggests that if we decide to prohibit a 
reconsideration hearing, we should not 
limit the scope of written evidentiary 
materials that may be submitted, as long 
IS they pertain to the issues under 
review* 

Respome: Nothing in the proposed 
{ 473^ (now s 473.30) restricts the 
types of additional evidence that may be 
nbmitted by a party. We believe that 
the use of "additional evidence 
fubmitted by a party" as contained in 
{47330 is very broad and permits the 
PRO to considier declarations from 
medical witnesses and submission of 
rrbuttal evidence. However, the types of 
iisus raised do not generally lend 
themselves to oral testimony: rather 
they lend themselves to a review of 
documentation. Should a PRO choose to 
•ccept oral testimony, we will spell out 
procedures the PRO must follow in 
Accepting such testimony In the PRO 
administrative guidelines. We 
anticipate, however, that the need for 
oral evidence should be rare. Therefore, 
we are making no substantive changes 
to { 47330 of this final rule. 

A Timely Completion of Reconsidered 
Oeterminatian 


Comment Eighteen commenters 
toggested that proposed § 473.42(b) 

(now § 473.32(b)) require that a 
r^nsideration requested by a providei 
w practitioner be performed in a timely 
®^Anner: that is, within 30 days of the 
J^ipt of the reconsideration request. 
»ne r^omroentera are concerned that 
Payment decisions for providers and 
PfActilioners may be deterred 
todefinitely. 

Responses We agree, and } 473.32 
P^vid^ that a PRO must complete its 
J^onsideration and send written notice 
I 30 working days after receipt of t 
^ucat for reconsideration from a 
P^Jvider or practitioner. 

I ^uoe Notice of Reconsidered 
^f^rmination Within a Specific Time 
l^riod 

. Comment Two commenters suggest 
'^tAt rather than requiring the PRO to 
I **prompt" written notice of its 

determination to the 
or carrier, as appropriate 
Wposed { 473.44|b)), we should 
ll^ixire that this notice be issued within 
j»yjctflc «me period. 

We agree: therefore, we an 
f proposed S 473.44(b) (now 

I * ^^^^(b)) to require that the PRO 


provide written notification of its 
reconsidered determination to the 
intermediary or carrier, as appropriate, 
within 30 days of the determination. We 
are also requiring that the PRO make 
this notification of the reconsidered 
determination only if the initial denial 
determination is modified or reversed. 

r. Access to Record of PRO 
Reconsidered Determination 

Comment One commenter thinks that 
the proposed rule does not adequately 
explain who has access to the record of 
a PRO reconsideration. 

Response: As indicated in the 
proposed rule, section 1100 of the Act 
sets forth the statutory rules that govern 
access and disclosure of the record of a 
PRO reconsideration. As noted earlier, 
we plan to publish the final rule 
implementing that section. Acquisition. 
Protection, and Disclosure of Utilization 
and Quality Control Peer Review 
Organi^ration (PRO) Information in a 
future issue of the Federal Register. The 
reflations will be placed in Part 476 of 
this chapter. 

U. Provider Representation of 
Beneficiary - 

Comment Ten commenters believe 
that providers should be allowed to 
represent beneficiaries in hearings 
regarding medical necessity issues. 

Response: We are not accepting this 
suggestion. We believe that it would be 
inappropriate to permit a provider to 
represent a beneficiary in appealing 
claims under Medicare because, ui^er 
section 1879 of the Act. liability for the 
Medicare claim may be assigned to the 
beneficiary, physician, or other 
attending practitioner that furnished the 
service. Therefore, allowing a provider 
to represent a beneficiary whose claim 
has been denied could result in a 
conflict of interest. As to PRO appeals, 
section 1155 of the Act was clearly 
designed to permit hearings only for 
benefidaiies and not for providers, 
physicians, and other practitioners. 
Allowing a provider to represent a 
beneficiary would permit an alternative 
avenue of provider appeal rights clearly 
not authorized under section 1155 or 
1879 of the Act and not in accordance 
with Congressional intent. We have not 
addressed this issue in the regulations 
text, because we will continue current 
Medicare policy, as provided In section 
3789C of the Part A Intermediary 
Manual (paf 3-262.14. revision 1079). 
Extant Medicare policy is that a 
provider may no! represent a 
beneficiary in appealing claims denied 
under Pari A of Medicare. 


V. Time Period for Beneficiary to 
Request a Hearing 

Comment Two commenters believe 
that there should be a time limit on how 
long the beneficiary has to decide not to 
request a hearing in order that a 
provider or practitioner be able to file 
timely, if the liability of the beneficiary 
is at issue. 

Response: Under S 473.42(b) 

(proposed at $ 473.28), the beneficiary 
has 60 days from receipt of the notice of 
the PRO reconsidered determination to 
request a hearing. 

Providers and practitioners may 
protect their right to a administrative 
hearing under section 1879 of the Act by 
submitting their request during this same 
60 day period. 

W, Hearing issues for a Provider and 
Practitioner 

Comment Twenty-three commenters 
stated that proposed § 473.50(c] should 
not limit a provider and practitioner to a 
hearing based only on tl^ issues of 
knowle^ under Medicare*s limitation 
of liability provision. These commenters 
believe that providers and practitioners 
will be denied their right to due process 
of law because the provider and 
practitioner are entitled only to a 
reconsideration, and are prohibited from 
obtaining a hearing on medical 
necessity, reasonableness, and 
appropriateness of the setting in which 
services were furnished. Furthermore, 
the commenters state that since the 
implementation of a prospective 
payment system covering inpatient 
hospital services, limitation of liability 
and coverage issues are tied so closely 
together that the provider and 
practitioner should be able to obtain a 
hearing on both issues. 

Response: This limitation is imposed 
by section 1155 of the Act. which states 
that where the reconsideration is 
adverse a hearing is available only to 
the beneficiary. However, section 1679 
of the Act entitles a provider and 
practitioner to an adminstrative hearing 
of a determination that finds them 
financially liable for a furnished service, 
because they knew or should have 
known that the service would not bo 
covered, but only if the beneficiary is 
not going to exercise his or her right of 
appeal. 

Also, we believe that due process is 
quite odequately afforded a provider 
and practitioner by the rules published 
today. Under $406.93. opportunity to 
discuss proposed Initial denial 
determination, the provider or 
practitioner is provided with an 
opportunity to discuss the proposed 
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initial denial determination with the 
PRO physician before it is issued, 
including the nature of the patient^a 
need for health care services and all 
factors that preclude treatment of the 
patient us an outpatient or in an 
aitemative level of inpatient care. Then, 
after the issuance of a denial, the 
provider or practitioner can again 
present its side of the argument in a 
reconsideration, including relevant 
information not previously made 
available to the PRO. These procedures 
for peer review and provider appeals 
were consistently applied in the PSRO 
program, which preceded the PRO 
program. 

X Time Period to Request a Hearing 
and Date of Request for a Hearing 

Comment: One commenter thinks 
that—(1) The timing of the request for a 
hearing under proposed S 473.54(b) 
should run from the dale the 
reconsidered determination notice was 
received: and (2) The date of the request 
for an administrative hearing should be 
the date postmarked on the request. 

Reponse: We agree. We are changing 
i 473.42(h) to include these provisions. 
Also, we ere revising proposed S 473.28 
(now S 473.20) to be consistent with 
Medicare appeals procedures. The 
regulations now state that a request for 
a reconsideration or hearing must be 
filed within 00 days after the date of 
receipt of the notice of the initial dental 
determination or the reconsidered 
determination, respectively. Receipt is 
presumed to be five days after the date 
of the notice. Further, we are deleting 
proposed S 473.24(a)(7). Section 
473.24(a)(7) roferr^ to nonreceipt of 
notice as a good cause for late filing. 

The time limit for receipt only begins 
with the receipt of a notice: therefore, 
nonroceipt Is a separate issue from good 
cause for late filing. 

Regarding the second comment, a 
request for a reconsideration or a 
hearing will be considered timely if the 
postmark da^te of the request is within 
the period for timely filing- We have 
added this to $$ 473.20 and 473.42. 

K Amount in Dispute Necessary for 
Obtaining a Hearing 

Comment: Two commenters want to 
know why we require that $200 be in 
dispute to permit some hearings while 
only $100 need be in dispute to permit 
other hearings. 

Response: Section 1155 of the Act 
requires tliat at least $200 must be in 
controversy for a beneficiary to obtain a 
hearing by an ALJ after a PRO 
reconsidered determination. However, 
limitation of liability determinations are 
made under section 1879 of the Act. not 


title XI. Section 1869(b) of the Act 
permits a beneficiary to seek a hearing 
by an AL) of a reconsidered limitation of 
liability determination under Part A 
where the amount in controversy is $100 
or more, and section 1879(d) of the Act 
gives a provider or practitioner the same 
appeal rights a beneficiary has to appeal 
a limitation of liability determination 
when the beneficiary does not exorcise 
appeal rights. 

Z. Reopening a Reconsidered 
Determination for Fraud or Similar 
Abusive Practice 

Comment: One commenter is 
concerned that the proposed § 473.60 
(now i 473.48) extends reopenings to 
include reconsiderations obtain^ 
through similar abusive practice that 
does not support a formal finding of 
fraud. This commenter is afraid that (his 
gives the PRO wide discretionary 
authority to reopen a reconsidered 
determination at any time depending 
upon the PRO'S subjective definition of 
similar abusive practice. 

Response: Many practices that do not 
involve a fraudulent act nevertheless 
result in unnecessary and wasteful 
expenditure of Medicare funds. In order 
to increase efficiency of the Medicare 
program, we believe it is appropriate to 
permit reopenings at any time such 
practices are discovered. 

IV. Changes to the NPRM 

Based on the comments received and 
other considerations, we are making the 
following changes to the proposed rule. 
We have also made technical changes to 
the proposed regulations to correct 
drafting errors and to simplify and 
clarify certain sections: 

A. Changes Based on Public Comments 

• have added a now $ 473.14(c)(1) 
to state that the granting of grace days is 
not subject to reconsideration. 

• We have changed proposed 

S 473.18(d) (now J 473.15) to require a 
PRO to review changes as a result of o 
DRG validation that caused an 
assignment of a different DRG, if the 
review is requested by a provider or 
practitioner. 

• In § 473.15(a)(3). wc require the 
individual who reviews changes in DRG 
procedural or diagnostic information to 
be a physician, and we require the 
individual who reviews changes in DRG 
coding to be qualified through training 
and experience with ICD-O-CM coding. 

• We have changed proposed § 473.20 
(now S 473.18) to prohibit a beneficiary 
from requesting a reconsideration from a 
PRO representative at the health care 
facility because this may place an 
unreasonable burden on the hospital. 


• The proposed S 473.28 (now 
§ 473.20) now explains that a 
beneficiary has three days in which to 
request an expedited reconsideration of' 
a preadmission denial or the normal 60 
day period to request a regular 
reconsideration of a preadmission 
denial. 

• Also, under § 473.20, a request fora | 
reconsideration must be Hied within 60 
days after receipt of the notice of the I 
initial determination, and we presume j 
receipt to occur five days after the date j 
of the notice. In addition, a request for a I 
reconsideration is considered filed on 
the day it is postmarked 

• Proposed 5 473.24 (now § 473.28) 
has been revised to prohibit the 
individual who made the initial denial 
determination from also making the 
reconsidered determination. 

• Under proposed } 473.32 (now 

S 473.24) the PRO has to provide the 
parties only with the information that 
was used to support the initial denial f 
determination. 

• Proposed S 473.42 (now ( 473,32) 
has been revised to require a PRO to 
complete its reconsideration and send 
written notice within 30 working days 
after receipt of a request for 
reconsideration from a provider or 
practitioner. 

• Proposed i 473.44 (now { 473.34) 
has been revised to require that the PRO 
provide written notification of its 
reconsidered determination to the 
intermediary or carrier, as appropriate 
within 30 days of the determination, if I 
the initial denial determination has 
modified or reversed. 

• Proposed i 473.54 (now { 473.42) 
restates Medicare policy that a request 
for a hearing must be filed nvithin 60 
days after receipt of the notice of the 
reconsidered determination and that wei 
presume receipt to occur five days sftt* 
the dale of the notice. In addition a ^ 
request for a hearing is considered files f 
on the day it is postmarked. 

B. Technical Changes ’ 

• We have reorganized the 
regulations text. Many procedures havii| 
been rewritten for clarity and are in 
regulations sections that arc different 
from the proposed sections. 

• We now refer to initial 

determinations that may be appealed 
the issues of reasonableness or roedicili 
necessity of the services or I 

appropriateness of the inpatient settitV 
as initial denial determinations. We r 
refer to a review of a DRG coding | 
change rather than a reconsideratio^ 
a DRG coding change so that It willo* 
clear that no additional appeal is 
available. ' 














Federal Reg«tcr / Vol. 50. No. 74 / Wednesday. April 17, 1985 / Rules and Regulations 


15371 


• We have removed most references 
10 the limitation of liability 
determinations under section 1879 of the 
Act and have specified that the rules 
uoder 42 CFR Part 405. Subparts. G or H. 
for reconsiderations and appeals of 
limitation of liability determinations in 
the Medicare program are applicable 
instead of the procedures in.this rule. 

• In propoa^ { 473.60 (now | 473.44) 
Determining the amount in controversy, 
we now indicate that the dismissal of a 
inquest for an AL| hearing occurs when 
the AL| determines that the amount in 
controversy is less than $ 200 . In the 
proposal we did not dearly indicate 
when the dismissal occurs. 


V. Impact Analysis 
A Executive Order 12291 


We have determined that these final 
regulations are not likely to result in an 
umual economic effect of $100 million 
or more, or meet other threshold enteria 
of section 1 (b) of the Executive Order. 
Executive Order 12291 requires that a 
regulatory impact analysis be performed 
OQ any major rule. A "'major rule" is 
<fofincd as one which will; 

* Result in annual effect on the 
sational economy of $100 million or 


Bore; 

* Result in a major increase in costs 
or prices for consumers, any industries, 
soy government agencies, or any 
toographic regions; or 

* Have significant adverse effects on 
competition, employment, investment. 
Productivity, innovation or on the ability 
of United States*based enterprises to 
compete with foreign^based enterprises 

j lo domesbe or import markets. 

I This final rule is one of several efforts 
h) proniota a more effldent peer review 
Rfogram. SpedBcally, wc streamlined 
^ PRO reconsideration process 
Jhnorily by not prescribing the details 
i Our experience has 

I wwn that due to our stringent review 
I “structions, the PSRO reconsideration 
j P^ 8 s has taken the form of an 
i evidentiary hearing. This is a relatively 
k process as it can involve various 
^ Messionals and numerous staff hours 
i jo^complete the reconsideration review, 
now have the option of conducting 
^^consideration through oral 

■ « review of 

■ ^Alimentation, or through a review of 
*^mcntalion only. 

1 We believe that this final rule will 
Ik IT adminislTBlive ease through 
1 requirement for 

1 consultation at the 

IjQininistratIve hearing level and by 
make all limitation of 
111 ; ^^^icrroinalions associated with 
I h* initial denials. These changes will 


be less costly to the program, and may 
result in some negligible savings. 

At this time, we can not estimate 
precisely the increase or decrease in the 
number of reconsiderations, 
administrative appeals and judicial 
reviews that will occur in fiscal year 
1985. We do not believe that this final 
rule will either encourage or discourage 
appeals. Since we assume that there will 
not be a significant incremental change 
in the number of reconsiderations and 
appeals, we conclude that this final rule 
is not likely to result in an annual 
economic effect that will meet any of the 
threshold criteria of the Order. 

B, Regulatory Flexibility Act 

The Secretary certifies under 5 U.S.C. 
60S(b), enacted by the Regulatory 
Flexibility Act of 198a Pub. L 98-354. 
that these regulations will not have a 
significant economic impact on a 
substantial number of small entities. The 
reason for this certification is that 
although the regulations will reduce the 
costs of the peer review reconsideration 
and appeals process, we do not expect 
the reduction to be significant. 

We do not believe that providers will 
be significantly affected by these 
regulations because the total number of 
peer review reconsidered 
determinations and appeals currently 
average less than one reconsideration or 
appe^ per provider per year. As noted 
above, we do not expect a significant 
incremental change in the number of 
reconsiderations and appeals in future 
fiscal years. Therefore, providers will 
not incur significant additional costs 
because of these provisions. 

C Paperwork Reduction Act of 1980 

Sections 473.18.473.34.473.36 and 
473.42 of this final rule Impose 
information collection requirements on 
the pubbe They are subject to review by 
the Office of Management and Budget 
(OMD) under the authority of the 
Paperwork Reduction Act of 1900 (44 
US.C. 3504-3507). We are seeking OMD 
approval of these requirements under 
section 3507 of that Act. When we 
obtain OMD approval, we will publish a 
notice in the Federal Register. The 
public need not comply with those 
sections of the regulations until OMD 
approval is obtained. Comments on 
these requirements should be sent 
directly to the Office of Information and 
Regulatory Affairs. OMD, New 
Executive Office Bldg.. Washington, 

D.C.. Attn: Fay ludicello. 

VI. List of Subjects In 42 CFR Pari 473 

Administrative practice and 
procedure. Health care. Health 
professions. Professional standards 


review organizations (PSRO). 
Reconsiderations. Utilization and 
quality control. Peer review 
organizations (PRO). 

42 CFR Part 473 is amended as set 
forth below: 

A. The table of contents for Chapter 
IV, Subchapter D is amended by 
revising the title of Part 473 to read as 
follows: 

CHAPTER IV—HEALTH CARE 
FiNANaNQ ADMINISTRATION, 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Pnri 


Subchapter 0—Peer Review Organizafions 
• • • • • 

473 Reconsid«ralions and Appeals. 

• • • • • 

B. 42 CFR Part 473 is amended as 
follows: 

1 . The title of Port 473 is revised to 
read os follows: 

PART 473—RECONSIDERATIONS AND 
APPEALS 

2 . The table of contents is amended to 
reflect the establishment of a new 
Subpart A to encompass SS 473.1—473.8 
and the addition of a new Subpart B; 
and to revise the authority citation to 
read as follows^ 

Subpart A—PSRO Reconsiderations and 
Appeals 

Sac 

473.1 Applicability. 

473.2 R^ht to recemsideration review and 
hearing. 

473.3 Utilization of procedures under Title 
XVIII. Part A. hearing pruceduret. 

473.4 Professional consultation. 

4735 Delrrmintng amount in controversy In 
case of proposed services. 

47X8 Right of tudicial review. 

Subpart 8—Utilization and Quality Control 
Peer Review Organization (PRO) 
Reconsiderations and App^s 
473.10 Scope. 

473.12 Statutory basis, 

473.14 Appllca^lity. 

473.15 PRO review of changes resulting 
from DRC validation. 

473.16 Right to reconsideration. 

473.18 Location for submitting requests for 
reconsideration. 

473.20 Time limits for requesting 
reconsideration. 

47322 Good cause for late filing of a request 
for a recansideration or hearing. 

473 24 Opportunity for a party to obtain and 
submit information. 

47328 Delegation uf the reconsideration 
function. 

473.28 Qualifications of a reconsidorAtion 
reviewer. 
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473.30 Evidence to be considered by the 
reconsideration reviewer. 

473.32 Time limits for Issuance of the 
reconsidered determination 
473.34 Notice of a reconsidered 
determination. 

473.36 Record of reconsideration. 

473.38 Finality of a reconsidered 
determinotton. 

473.40 Betieflciary's right to a hearing. 

473.42 Submitting a request for a hearing. 
473.44 Determining the amount in 
controversy for a hearing. 

473.46 Appeals Council and judiaul re\iew. 
473.48 Reopening and revision of a 

reconsidered determination or a hearing 
decisioa 

Authority: Sec. 1102 of the Social Security 
Act. 42 U.S.C. 1302. Subpart A is also issued 
under sec. 150 of Pub. L 97-248,42 U.S.C. 
1320c note. Subpart B is also issued under 
sections 1154(a), 1155, ld66(a). 1871. and 1679 
of the Soda! Security Act 42 U.S.C 13200- 
3(a). 1320C-4.138Scc(a). 1395hh. and 139Spp. 

3. A new Subpart B is added to read 
as follows: 

Subpart D—Utilization and Quality 
Control Peer Review Organization 
(PRO) Reconsfderationa and Appeals 

(473.10 Scope. 

This subpart establishes the 
requirements and procedures for— 

(a) Reconsiderations conducted by a 
Utilization and Quality Control Peer 
Review Organization (PRO) or its 
subcontractor or initial determinations 
concerning services furnished or 
proposed to be furnished under 
Me^care; 

(b) Hearings and judicial review of 
reconsidered detcrminatiotis; and 

(c) PRO review of a change in 
diagnostic and procedural coding 
information. 

S 473.12 Statutory basis. 

(a) Under section 1155 of the Act— 

(1) A Medicare beneficiary, a 
provider, or an attending practitioner 
who Is dissatisfied with a PRO initial 
denial determination made under the 
provisions of section 1154 of the Act, 
that services furnished or proposed to 
be furnished are not reasonable, 
necessary, or delivered in the most 
appropriate setting. Is entitled to a 
reconsideration by the PRO that made 
the initial denial determination: 

(2) A Medicare beneficiary is entitled 
to a hearing by an administrative law 
judge (ALJ) if $200 or more is still in 
controversy after a reconsidered 
determination: and 

(3) A Medicare beneficiary is entitled 
to judicial review of a final 
determination of the Department if 
$2,000 or more is still in controversy. 

(b) Under section 1866(aKl)(F) of the 
Act. a hospital that is reimbursed by the 


Medicare program must maintain an 
ogreement with a PRO under which the 
PRO will review the validity of 
diagnostic information furnished by the 
hospital. 

(473.14 Applicobilily. 

(a) Basic provision. This subpart 
applies to reconsiderations and hearings 
of a PRO initial denial determination 
involving the following issues: 

(1) Reasonableness of scr>ices. 

(2) Medical necessity services. 

(3) Appropriateness of the inpatient 
setting in which services were furnished 
or are proposed to be furnished. 

(b) Concurrent appeal, A 
reconsideration or hearing provided 
under this subpart fulfills the 
requirements of any other review, 
hearing, or appeal under the Act to 
which a party may be entitlod with 
respect to the same issues. 

(c) Nonapplicability of rules to related 
determinations. (1) A PRO may not 
reconsider its decision whether to grant 
grace days. 

(2) Limitation of liability 
determinations on excluded coverage of 
certain services are made under section 
1879 of the Act. Initial determinations 
under section 1679 and further appeals 
are governed by the reconsideration and 
appeal procedures in Part 405. Subpart 
G of this chapter for determinations 
under Medicare Part A, and Part 405. 
Subpart H of this chapter for 
determinations under Medicare Part B. 
References in those subparts to initial 
and reconsidered determinations made 
by an intermediary, carrier or HCFA 
mean initial and reconsidered 
determinations made by a PRO. 

{ 473.15 PRO review of changes resulting 
from DRQ validation. 

(a) General rules, (1) A provider or 
practitioner dissatisOed with a change 
to the diagnostic or procedural coding 
information made by a PRO as a result 
of DRG validation under section 
1866(a)(1)(F) of the Act is entitled to a 
review of that change if— 

(1) The change caused an assignment 
of a different DRG: and 

(ii) Resulted in a lower payment 

(2) A beneficiary may obtain a review 
of a PRO DRG coding change only if that 
change results in noncoverage of a 
furnished service. 

(3) The individual who reviews 
changes in DRG procedural or 
diagnostic information must be a 
physician, and the individual who 
reviews changes in DRG coding must be 
qualified through training and 
experience with 1CD-9-CM coding. 

(b) Procedures, Procedures described 
in §( 476.18^73-36. 473.38(b). and 


473.48 (a) and (c) for a PRO 
reconsideration or reopening also apply 
to PRO review of a DRG coding change. 

(c) Finality of review. No additional 
review or appeal for matters governed 
by paragraph (a) of this section is 
available. 

( 473,16 Right to reconsideration. 

A beneficiary, provider or practitioner 
who is dissatisfied with a PRO initial 
denial determination on one of the 
issues specified in { 473.14(a) has a right | 
to a reconsideration of that 
determination by the PRO that made the i 
initial denial determination. 

{ 473.18 Location for submitting requests 
for reconsideration. 

(a) Beneficiaries, Except as povidedtn 
paragraph (c) of this section concerning 
requests for expedited reconsideration, 
a beneficiary who wishes to obtain s 
reconsideration must submit a written 
request to one of the following: 

(1) The PRO or the PRO subcontractor 
that made the initial determination. 

(2) An SS.A District Office. 

(3) A Railroad Retirement Board 
Office, if the beneficiary is a railroad 
retiree. 

(b) Others. A provider, physician or 
other practitioner that wishes to obtain 
reconsideration must submit a written 
request to the PRO or PRO 
subcontractor that made the initial 
determination. 

(c) Expedited reconsideration, A 
request for an expedited reconsideratioo 
of a preadmission dental detenninatioo 
must be submitted directly to the PRO- 

{ 473.20 Tima ttmits for requesting 
reconsidefation. 

(a) Basic rules. (1) Except for a 

request for expedited reconsideration 
provided in paragraph (c) of this sectioa 
or a late request with good cause under 
( 473.22, a dissatisfied party must ftl« > 
request for reconsideration within 60 
days after receipt of the notice of an 
initial determination. | 

(2) The date of receipt of (he notice of 
the initial determination is presurr od to 
be five days after the date on the notice 
unlcss there is a reasonable showing to 
the contrary. 

(3) A request is considered filed on 
the date it is postmarked. 

(b) Late filing of request A PRO will 
accept a request filed after 60 days af^f 
receipt of the notice of (he initittl 
determination if the PRO finds under tw 
criteria set forth in ( 473.22 that there 
was good cause for the party’s failure io 
file a timely request. 

(c) Request for expedited 
reconsideration. A request for an 
expedited reconsideration under 
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{473.18(c) must be submitted within 
three days after receipt of the notice of 
the initial denial determination. 

{473.22 Good cause for late filing of a 
request for a reconsideration or hearing. 

(a) General Rule* In determining 
whether a party has good cause for not 
filing a request for reconsideration or 
hearing timely, the PRO or AL), 
respectively, must consider the 
following: 

(1) What circumstances kept the party 
from making the request on time. 

(2) Whether an action by the PRO 
misled the party. 

(3) Whether the party understood the 
requirements of the Act as affected by 
amendments to the Act. other 
legislation, or court decisions. 

(b) Examples, Examples of 
circumstances in which good cause may 
exist include, but are not limited to, the 
following: 

(1) A party was seriously ill and was 
prevented from requesting a 
reconsideration in person, through 
another person, or in writing. 

(2) There was a death or serious 
illness in a party’s immediate family. 

(3| Important records were 
accidentally destoryed or diiroaged by 
fire or other cause. 

(4) A party made a diligent effort but 
could not find or obtain necessary 
relevent information within the 
appropriate lime period. 

(5) A party requested additional 
information to further explain the 
determination within the time limit, and 
requested reconsideration within 60 
days of receiving the explanation (or 
J^ithln 30 days for an Appeals Council 
nearing). 

(6) The PRO gave the party incorrect 
or incomplete information about when 
and how to request a reconsideration or 
hearing. 

(n A parly sent the request to another 
^vcmmenl agency in good faith within 
ihe lime limit, but the request did not 
^ach an office authorized to receive the 
^uest until after the lime period had 
expired. 

(81 Oiher unusual or unavoidable 
wumstances exist that— 

(1) Show that a party could not have 
«iown of the need to file timely; or 
Prevented a party from filing 

|^3^4 Opportunity for a party to obtain 
aabmlt Information. 

(a) Subject to the rules concerning 

of PRO information in section 
of the Act. at the request of a 
^vider, practitioner or beneficiary, the 

U must provide an opportunity for 
^mination of the material upon which 

a Initial denial determination was 
The PRO may not furnish a 


provider, practitioner or beneficiary 
with— 

(1) A record of the PRO deliberation; 
or 

(2) The identity of the PRO review 
coordinators, physician advisors, or 
consultants who assisted in the initial 
denial determination without their 
consent. 

(b) The PRO may require the requester 
to pay a reasonable fee for the 
reproduction of the material requested. 

(c) The PRO must provide a parly with 
an opportunity to submit new evidence 
before the reconsidered determination is 
made. 

§ 473.26 Delegation of tbe reconsideration 
function. 

A PRO may delegate the authority to 
reconsider an initial determination to a 
nonfacility subcontractor, including the 
organization that made the initial 
determination as a PRO subcontractor. 

§ 473.26 Qualifications of a 
reconsidefatJon reviewer. 

A reconsideration reviewer must be 
someone who is— 

(a) Qualified under § 466.98 of this 
chapter to make an initial 
determination. 

(b) Not the individual who made the 
initial denial determination. 

(c) A specialist in the type of services 
under review, except where meeting this 
requirement would compromise the 
effectiveness or efficiency of PRO 
review. 

S 473.30 Evidence to be considered by the 
reconsideration reviawer. 

A reconsidered determination must bo 
based on— 

(a) The information that led to the 
initial determination: 

(b) New information found in the 
medical records; or 

(c) Additional evidence submitted by 
a party. 

} 473.32 Time limits for Issuance of the 
reconsidered determlnabon. 

(a) Beneficiaries. If a beneficiary files 
a timely request for reconsideration of 
an initial denial determination, the PRO 
must complete its reconsidered 
determination and send written notice 
to the beneficiar>* within the following 
time limits— 

(1) Within three working days after 
the PRO receives the request for 
reconsideration if— 

(i) The beneficiary is still an inpatient 
in a hospital for the stay in question 
when the PRO receives the request for 
reconsideration: or 

(ii) The initial determination relates to 
institutional services for which 
admission to the institution is sought, 
the initial determination was made 


before the patient was admitted to the 
institution; and a request was submitted 
timely for an expedited reconsideration. 

(2) Within 10 working days after the 
PRO receives the request for 
reconsideration if the beneficiary is still 
an inpatient in a SNF for the stay in 
question when the PRO receives the 
request for reconsideration. 

(3) Within 30 working days after the 
PRO receives the request for 
reconsideration if— 

(i) The initial determination concerns 
ambulatory or noninstitutional services: 

(ii) The beneficiary is no longer an 
inpatient in a hospital or SNF for the 
stay in question: or 

(iii) The beneficiary does not submit a 
request for expedited reconsideration 
timely. 

(b) Providers or practitioners. If the 
provider or practitioners files a request 
for reconsideration of an initial 
determination, the PRO must complete 
its reconsidered determination and send 
written notice to the provider or 
practitioner within 30 working days. 

§ 473.34 Notice of a reconsidered 
determination. 

(a) Notice to parties. A written notice 
of a PRO reconsidered determination 
must contain the following: 

(1) The basis for the reconsidered 
determination. 

(2) A detailed rationale for the 
reconsidered determination. 

(3) A statement explaining the 
Medicare payment consequences of the 
reconsidered determination. 

(4) A statement informing the parties 
of their appeal rights, including the 
information concerning what must be 
included in the request for hearing, the 
amount in controversy, locations for 
submitting a request for an 
administrative hearing and the time 
period for filing a request. 

(b) Notice to payers. (1) A PRO must 
provide written notice of its 
reconsidered determination to the 
appropriate Medicare intermediary or 
carrier within 30 days if the initial 
determination is modified or reversed. 

(2) This notice must contain adequate 
information to allow the intermediary or 
carrier to locate Ihe claim file. This must 
include the name of the beneficiary^ the 
Mealth Insurance Claim Number, the 
name of Ihe provider, date of admission, 
and dates or services for which 
Medicare payment will not be made. 

$ 473.36 Record of reconsideration. 

(a) PRO requirements. A PRO must 
maintain the record of its 
reconsideration until the later of the 
following: 

(1) Four years after the date on the 
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notice of the PRO*8 reconsidered 
determination. 

(2) Completion of litigation and the 
passage of the time period for filing all 
appeals. 

(b) Contents of the record. The record 
of the reconsideration must include; 

(1) The initial determination. 

(2) The basis for the initial 
determination. 

(3) Documentation of the date of the 
receipt of the request for 
reconsideration. 

(4) The detailed basis for the 
reconsidered determination. 

(5) Evidence submitted by the parties. 

|8) A copy of the notice of the 

reconsidered determination that was 
provided to the parlies. 

(7) Documentation of the delivery or 
mailing and. if appropriate, the receipt 
of (he notice of the reconsidered 
determination by the parties. 

(c) Confidentiaiily. The record of a 
PRO reconsideration is subiect to 
prohibitions against disclosure of 
information as specified in aecltoo 1160 
of the Act 

S 473.36 f4nattty of a reconsidered 
ctsterminatlon. 

A PRO reconsidered detennination it 
final and binding upon ail parties to the 
reconsideration unless— 

(a) A hearing U requested in 
accordance with § 47^.40 and a final 
rendered; or 

(b) The reconsidered determination is 
later reopened and revised in 
accordance with § 473.46 

li 473.40 Beneficiary's right to a hearing. 

(a) Amount in contmvemy. If the 
amount in controversy is at least $200. a 
beneficiary (but not a provider or 
practitioner) who is dissatisfied with a 
PRO reconsidered determination may 
obtain a hearing by an administrative 
law judge (AIJ) of the Office of Hearings 
and Appeals of the SSA. 

(b) Subject matter. A beneficiary has 
a right to a bearing on the following 
issues; 

(1) Reasonableness of the services. 

(2) Medical necessity of the services: 

(3) Appropriateness of the setting in 
which the services were furnished. 

(c) Governing provisions. The 
provisions of Subpart C. 
Reconsiderations and Appeals under the 
Hospital Insurance Program, of Part 405 
of this chapter apply to hearings and 
appeals under this subpart unless they 
ore inconsistent with specific provisions 
in this 8ubparl« References in that 
Subpart C to Initial and reconsidered 
determinations made by an 
intermediary, carrier, or HCFA should 
be read to mean initial and reconsidered 
determinations made a PRO. 


1473.42 SutMnttttog a request for a 
hearing. 

(a) Where to submit the written 
reijuest. A beneficiary who wants to 
obtain a hecuing under § 473.40 must 
submit a written request to one of the 
following: 

(1) The office of the PRO or PRO 
subcontractor that made the initial 
determination. 

(2) A SSA District Office. 

(3) An office of the Office of Hearings 
and Appeals of SSA. 

(4) An office of the Railroad 
Retirement Board, in the case of a 
beneficiary who is a railroad retiree. 

(b) Time limit for submitting a request 
fora hearing. (1) The requeat for a 
hearing must be filed within 60 days of 
receipt of the notice of the PRO 
reconsidered determination, unless the 
lime is extended for good cause as 
provided in 5 473.22. 

(2) l1ie dale of receipt of the notice of 
the reconsidered determination is 
presumed to be five days after (he dale 
on the notice, unless there is a 
reasonable showing to the contrary. 

(3) A request is considered filed on 
the date it is postmarked. 

9 473.44 Detarmlntng the amount In 
cootrovarsy for a hearing. 

(a) After a party has submitted a 
request for a hearing, the AL| 
determines the amount in controversy in 
accordance with 9 405.740 of this 
chapter. 

(b) If the AL) determines that the 
amount in controversy is less than $200. 
the AL). without holding a hearing, 
notifies the parties to the hearing that 
the parties have 15 calendar days to 
submit additional evidence to prove that 
the amount in controversy is at least 
$ 200 . 

(c) At the end of the IS-duy period, if 
the AL| determines that the amount in 
controversy is less than $200. the Al.). 
without holding a bearing, dismisses the 
request for a hearing without ruling on 
the substantive issues involved in the 
appeal and notifies the parties to the 
hearing and the PRO that the PRO 
reconsidered determination is 
conclusive for Medicare payment 
purposes. 

9473.46 Appeals CouiKi and judidai 
review. 

(aI The circumstances under which 
the Appeals Council of the Social 
Security Administration will review an 
AL] hearing decision or dismissal are 
.specified in 20 CFR 404.970. Cases the 
Appeals Council will review. 

(b) If $ZJOOO or more is in controversy, 
a parly may obtain judicial revierw of an 
Appeals Council dedsion. or an AL) 
hearing decision if a request for review 
by the Appcab Council was denied, by 
filing a ci^ action under the Federal 


/ Rules and Regulations 


Rules of Civil Procedure within 60 days 
after the date the party received notice 
of the Appeals Council decision or 
denial. 

9 473.48 Raopening and rtvMon of a 
raconstdared datarmination or a haarin^ 
deciskm. 

(a) PRO reopenings^tj Genera! ruk. 
A PRO or PRO sub^niractor that made 
a reconsidered determination, or 
conducted a review of a DRG change as 
described in { 473.15. that is otherwise 
final, may reopen and revise the 
reconsidered determination or review, 
either on its own motion or at the 
request of a party, within one year (nrni 
the date of the reconsidered 
determination or review. 

(2) Extension of time limit A PRO or 
PRO subcontractor may reopen and 
revise its reconsidered determination, or 
its review of a DRC change as described 
in 9 473.15. that is otherwise final, after 
one year but within four years of the 
date of the determination or review if— 

(i) The PRO receives new material 
evidence: 

(ii) The PRO erred in Interpretation or 
application of Medicare coverage policy: 

(iii) There is an error apparent on the 
face of the evidence upon which the 
reconsidered delermination was based 
or 

(iv) There is a cJehcal error in the 
statement of the reconsidered 
determination. 

(b) ALf and Appeals Council 
Reopening—Applicable procedures. The 
ALI or the Appeals Council, whichev er 
made the final decision, may reopen and 
revise the decision in accordance with 
the procedures set forth in 9 405.7501b) 
of this chapter, which concerns 
reopenings and revisions under Subpsri 
G of Part 405 of this chapter. 

(c) Fraud or similar abusive prat tier 
A reconsidered determination, a review 
of a ORG change, or a decision of an 
AL) or the Appeals Council may be 
reopened and revised at any time, if the 
reconsidered determination, review, or 
decision was obtained through fraud or 
a similar abusive practice that does not 
support a formal finding of fraud. 

(Catalog of Federal Oomesfic Assistance 
Program No. 13.773, Medicare—HoKpilat 
Insurance: No 13.774. Medicare— 
Supplementary Medical Insurance) 

Dnfed. Oeremher 6.1964 
CUrolyne K. Davis, 

Administrator, //w/zh Care Finanewi; 
Administration. 

Approved: January 2a 1965. 

Margaret M. Heck ter. 

StH.THary. 
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DEPARTMENT OF TRANSPORTATION 
Fedaral Aviation Administration 
14 CFR Parts 61,63,65, and 91 

(Dockst No. 21956; Arndt Nos. 61-74.63- 
23. 65-29. srrd 91-166) 

U86 Of Alcohol or Drugs 

agency; Federal Aviation 
Administration (FAA), DOT. 
action: Pinal rule. 

SUMMANy: These amendments establish 
rules governing the use of alcohol or 
drugs by any crewmember assigned to 
perform duty during the operation of an 
aircraft In addition to maintaining 
current provisions regarding the use of 
alcohol or drugs before serving as a 
crewmember, it delineates the maximum 
allowable blood alcohol content level. 
Crewmembers also will be required to 
furnish the Administrator with the 
results of any test that is performed that 
may indicate the percentage of alcohol 
in the blood or the presence of drugs in 
the body when such tests have been 
taken within 4 hours after acting or 
attempting to act as a crewmember. 
Failure to furnish or authorise the 
release of the results of these tests will 
result in certificate acUon or other 
sanctions. These rules are based, in 
part, on a National Transportation 
Safety Board determination that alcohol 
is a cause or factor in about 40 aircraft 
accidents annually, almost all of which 
are fatal. These amendments are 
intended to facilitate enforcement of the 
present drug and alcohol regulations 
and to reduce aircraft accidents and 
incidents attributable to consumption of 
alcoholic beverages and the use of 
drugs. For this same purpose, the FAA is 
proposing elsewhere in ^is issue of the 
Federal Register to require 
crewmembers to submit to tests for 
alcohol given by law entorcement 
officers under certain circumstances. 
emenVE DATE June 17,1985, 

FOR FURTHER INFORMATION CONTACT: 
Mike Sacrey or Roger Baker, Federal 
Aviation Administration, General 
Aviation & Commercial Division. 
Operations Branch (AFQ-820). 000 
Independence Avenue. SW.. 

Washington. D C. 20591; Phone: (202) 
426-6194. 

SUf>PlEMENTARV INFORMATION: 
Background 

Rules relating to the use of drugs and 
the consumption of alcoholic beverages 
in connection with aircraft operations 
are set forth in i 91.11 of the Federal 
A\iatlon Regulations (FAR) (14 CFR 
91.11), This section provides that no 


person may act as a crewmember of a 
civil aircraft (1) within 0 hours after the 
consumption of any alcoholic beverage. 
(2) while under the Influence of alcohol 
or (3) while using any drug that affects 
the faculties in any way contrary to 
safety. ••Crewmember’* is defined in 
FAR Part 1 as ‘‘a person assigned to 
perform duty in an aircraft during flight 
time.*’ A pilot flight engineer, flight 
navigator^ or flight attendant is such as 
person. 

The National Transportation Safety 
Board (NTSB) has recommended that 
the FAA add an implied consent clause 
to the FAR and specify an alcohol level 
at which a pilot would be considered to 
be under the influence. The General 
Accounting Office (GAO) made similar 
recommendations in a Report to 
Congress by the Comptroller General 
entitled ‘‘Stronger Federal Aviation 
Administration Requirements Needed to 
Identify and Reduce Alcohol Use Among 
Civilian Pilots*’ (CED-78-58: March 2a 
1978). 

The FAA is concerned about the 
serious hazard, during aircraft 
operations, resulting from impairment of 
the pilot’s faculties due to alcohol Even 
small amounts of alcohol affect 
judgment, coordination, performance, 
and reaction time. Vision, hearing, 
touch. Information processing, memory, 
reasoning, and attention span also may 
be affected by alcohol consumption. 
Inflight testing of experienced 
professional aviators has shown that 
even 40 milligrams percent by weight of 
alcohol in the blood exerts deirimeiital 
effects on performance which arc 
incompatible with flight safety (Report 
on “The Effects of Alcohol on Pilot 
Performance During Instrument Flight** 
by Aviation Medicine Research 
Laboratory, Ohio State University; FAA 
Report No,, FAA-AM-72-4). Moreover, 
the effects of alcohol on performance 
are additive to the expected hypoxic 
effects with increased altitude. 

The ability of a crewmember to 
function without impairment of 
performance is an essential element in 
the safety of flight and in (he 
effectiveness of the air traffic syslenL 
Since alcohol can affect the ability of a 
crewmember to function properly and 
thus is delAmental to aviation safety, 
the FAA must make every reasonable 
effort to prevent those who are under 
the influence of alcohol from flyina. 

For a number of years the FAA has 
expended a substantial amount of time 
and funds trying to educate the flying 
public to this danger. As part of this 
effort, the agency worked closely with 
groups such as the Aircraft Owners and 
Pilots Association and the Air line 
Pilots Association to establish effective 


educational programs. Although these 
programs have been beneficial the 
problem still remains. There continues 
to be a significant number of accidents 
each year where alcohol is found to be i 
factor or cause. For example, in 1979. 
according to on NTSB study. U.S. 
general aviation aircraft were involved 
in 34 accidents where alcohol 
impairment was a cause/factor. 30 of 
which were fatal. This represents an 88 
percent fatality rate for alcohol-related 
accidents as compared to a 17 percent 
fatality rate for all of general aviation. 
In addition, in recent Congressional 
testimony, the FAA stated that there 
were 155 reported accidents from 1960 
through 1902 in which evidence of dnati 
carriage was found. Therefore, the FAA 
must take additional steps to reduce the 
frequency of these accidents by 
strengthening the rules relating to the 
use of alcohol and drugs. 

The FAA published Notice of 
Proposed Rulemaking (NPRM) No. 81-4 
on |uly 27.1981 (40 FR 30400). prnposin8 
regulations that were intended to deter 
persons from acting or attempting to ad 
as a crewmember while under the 
influence of alcohol or drugs and to 
provide a basts for necessary 
enforcement action. Seventy-four 
comments were received as a result of 
the NPRM. These amendments reflect 
both FAA consideration of those 
comments and its continuing 
responsibility to uphold and encourage 
safety in air commerce. 

Blood Alcohol Content 

Currently. $ 91.11(a) (1) and (2) 
provides that no person may act as a 
crewmember of a civil aircraft within 8 
hours after the consumption of any 
alcoholic beverage or while under the 
Influence of alcohol. In response to the 
recommendations from the NTSB and 
the GAO. .Notice 81-9 proposed a furthe 
amendment to that section to prohibit 
acting as a crewmember while having^ 
milligrams percent or more by weight of 
alcohol in the blood. 

Some commenters oppose the 
proposed 40 milligrams, recommending 
that a level of 100 milligrams percent by 
weight, as used in many state motor 
vehicle statutes, be used instead. A 
number of other commenters agree iHst 
the proposed level is appropriate in 
view of the high performance required a 
pilots and the additive effects of alcoboj 
at higher altitudes. 

The FAR currently requires strict 
separation between alcohol and flvnng 
The consumption of any alcohol within 
hours before acting as a crewmember it 
prohibited. The FAA is adding a new ^ 
prohibited level of alcohol which esnb^ 
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used to take enforcement action against 
a rrewmembcr even where witness 
statemenU alone are insufficient to 
establish violations of the ft-hour rule or 
the iinder-lhe-influence rule. The FAA 
proposed a value of 40 milligrams 
percent by weight based on the latest 
and most extensive study and research, 
•t the time of the proposal into the 
amount of impairment Induced by 
specific levels of alcohol content within 
the blood. Inflight testing of experienced 
professional aviators showed that 40 
milligrams percent by weight of alcohol 
in the blood produced detrimental 
effects on performance that were 
incompatible with flight safety. Based 
on the available evidence, the FAA 
proposed that 40 milligrams percent by 
weight of alcohol in the blood be 
incorporated into the regulations. It is 
important to note, however, that it is 
possible to be under the influence of 
alcohol, or to have 40 milligrams or more 
percent by weight of alcohol In the 
blood, or both, more than 8 hours after 
consuming an alcoholic beverage. 

Some commenters question what the 
term *‘40 milligrams percent by weight of 
alcohor* means, suggesting that a more 
common term be used. That term means 
40 milligrams of alcohol in a sample of 
100 milliliters of blood. This is 
equivalent to .04 percent alcohol in the 
blood States, in their motor vehicle 
statutes, normally use percent to 
describe blood alcohol levels. The FAA 
tgrees that it is appropriate to use a 
term which is more commonly 
luiderstood. The rule, as adopted, thus 
expresses the prohibited blo^ alcohol 
le'^el as ^04 percent" 

Several commenters note that it is 
pcisible to have a blood alcohol level 
^gher than .04 percent more than 8 
boors after consuming an alcoholic 
beverage. This is true and is one reason 
the "under the influence" provision 
wd the ",04 percent" provision are 
®^ed in ( OT.ll In addition to the 8- 
hour rule. 

B^tatb Test 

Notice 81-9 proposed criteria for 
''puiriM a crewmember to submit to a 
^miej test of the breath for blood 
•Icohol levels. Such a test would have 
corroborated other evidence, such as a 
P^on*8 appearance or conduct, and it 
anticipated that it would have 
in enforcing the regulations. The 
K w Would have been conducted by a 
^^escnlative of the Administrator on 
*«a»onable grounds to believe that the 
^wmember had violated $ 91.11. 

further consideration, it appears 
w it would be impractical to have 
tqH^sentatives of the Administrator 
•quipped and trained to conduct the 


tests. As a number of commenters stale, 
due to staffing levels and the large 
geographic areas covered by district 
offices, FAA inspectors are rarely able 
to respond to a report of a crewmember 
who is suspected of violating } 91.11 
quickly enough to make a breath test 
useful Breath testers would not be used 
often enough by FAA inspectors to 
warrant the expense of the testers and 
initial and recurrent training of the 
inspectors. There appears to be no 
proctical method of requiring suspected 
violators to submit to a chemical test of 
the breath conducted by a 
representative of the Administrator. For 
this reason* the proposals requiring 
submission to a chemical test of the 
breath when requested by the 
Administrator and the consequences of 
refusal to submit to such a test are 
withdrawn. 

Many commenters note that state and 
local law enforcement officers are often 
the first officials on the scene of an 
incident. Many state or local law 
enforcement officers ore authorized, 
trained, and equipped to conduct or are 
authorized to direct others to conduct, a 
chemical test of the breath or other test 
to determine the presence of alcohol or 
drugs in the body. The Administrator is 
proposing. In a supplemental notice of 
proposed rulemaking (published 
elsewhere in this Federal Register), that 
crewmembers be required to submit to 
such a test under certain conditions 
when requested by a law enforcement 
officer. Tliis amendment allows the 
Administrator to request the results of 
these tests, as well as medical tests, 
based on reasonable grounds for 
believing that the person acted or 
attempted to act. as a crewroembpr of a 
civil aircraft in violation of { 91.11. The 
Administrator's ability to elicit the 
results of these tests should act as a 
positive deterrent to those persons who 
might otherwise attempt to act as a 
crewmember while under the influence 
of alcohol or drugs. 

Attempting To Act as a Crewmember 

Notice 81-0 also proposed to prohibit 
attempting to act as a crewmember 
under any of the criteria specified in 
§ 91.11(a), Several commenters oppose 
this proposal ar^ng that it may ^ 
difficult to establish when a person is 
attempting to act as a crewmember. 
However, circumstances do exist under 
which a person may be found to have 
attempted to act as a crewmember, such 
as when a person enters an aircraft to 
assume his or her duties as a 
crewmember while demonstrating by 
manner or physical indications that he 
or she appears to be intoxicated or 
under the influence of drugs. In such a 


case, an FAA inspector will not have the 
dilemma of choosing between trying to 
dissuade a person from acting as a 
crewmember or waiting for that person 
to actually execute his or her duties as a 
crewmember before a violation can be 
established. 

One commenter questions whether 
flight attendants should be subject to the 
provisions of { 91.11. stating that there 
appears to be no history of accidents 
caused by flight attendants acting in 
violation of this section. As 
crewmembers, flight attendants should 
not be under the influence of drugs or 
alcohol while on duty since it would 
aflect passenger safety. For this reason, 
flight attendants have been included in 
591.11 since it was first proposed. Their 
inclusion in this final rule is consistent 
with the purpose of the regulation. 

Alcohol and Drug Test Results 

Notice 81-9 proposed to amend 
5 91.11 to require that on the 
Administrator's request a crewmember 
roust furnish to the Administrator the 
Insults of any medical tests taken that 
indicate the level of alcohol in the blood 
or the presence of drugs in the body. The 
request would be made in the course of 
an enforcement investigation and would 
be based on reasonable grounds for 
believing that the person may have 
acted or attempted to act as a 
crcwTHcmber of a civil aircraft in 
violation of 5 91.1 l(aj. For a person to be 
required to submit the results of such a 
medical test, the test must have been 
given within 4 hours after the person 
acted or attempted to act as a 
crewmember. Substantial penalties were 
also proposed In 55 61.16 and 63.12(a) 
for refusal to furnish the requested 
medical test results. 

One commenter states that the 4>hour 
time period in which the medical test 
%vould have to be given is loo long and 
suggests that a person should only be 
required to produce the results of tests 
conducted within 1 hour after acting or 
attempting to act as a crewmember. 
However, scientifically valid results can 
be obtained In the 4-hour time period 
proposed. Further, the 1-hour limit 
suggested would substantially reduce 
the usefulness of the rule since It is 
anticipated that it often will be more 
than 1 hour between the act and the 
lime the test is taken. This amendment 
should allow the Administrator to 
obtain more easily the results of hospital 
or medical tests performed on a 
crewmember following an accident or 
incident. 

As discussed under the section 
entitled "Breath Test" these 
amendments also allow the 
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Administrator to request the results of 
tests conducted in accordance %vith 
Federal, state, or local laws if there is 
reason to believe the person may have 
violated S 91.11. Therefore. S 91.11, as 
adopted, requires that a crewmember 
furnish or authorize the release of the 
results of tests taken under the 
circumstances described. It should be 
emphasized, however, that the rules as 
adopted here do not permit the 
Administrator to require a person to 
submit to tests to determine the 
presence of alcohol or drugs. Note that 
this amendment does not in any way 
affect the Administrator's authority to 
request information under § 67.31 
regarding a person's qualification for a 
medical certificate. 

Eligibility After Drug Conviction 

Sections 61.15, 63.12, and 65.12 
currently provide that no person who is 
convicted of violating any Federal or 
state statute relating to the growing, 
processing, sale, disposition, possession, 
transportation, or importation of 
narcotic drugs, marihuana, or 
depressant or stimulant drugs or 
substances is eligible for any certificate 
or rating issued under Part 61,63. or 65 
for a period of 1 year after final 
conviction, and that such a conviction is 
grounds for suspension or revocation of 
any airman certificate (certificate 
action) issued under these parts. Notice 
81-9 proposed amendments to these 
sections to provide that a conviction for 
the violation of a Federal or state statute 
relating to drugs would be grounds for 
disqualification or certificate action only 
when the violation involved the use of 
an aircraft. The proposal was an attempt 
to remove disqualification for those 
convictions that do not evidence a 
disposition towards the irresponsible 
exercise of airman privileges. 

A number of commenters oppose 
these proposed amendments, stating 
that while an airman's violation of a 
drug statute may not have involved the 
use of an aircraft, it may still indicate a 
lack of the high standards of integrity, 
responsibility, and compliance attitude 
required of airmen. The FAA has 
reconsidered the proposal in the light of 
these comments. As indicated by 
several commenters, violations of the 
drug laws as set forth in the rule may 
indicate that the applicant would not be 
compliance-minded regarding the many 
safety rules in aviation. The courts have 
supported this view. The United States 
Court of Appeals for the Ninth Circuit 
affirmed the revocation of the private 
pilot certificate held by a man who had 
been convicted of possessing marihuana 
for sale. The court held that there was a 
rational relationship between a 


conviction for possessing drugs for sale 
and the potential for unsafe use of an 
aircraft for drug smuggling in the future. 
Waltejp V. McLucqs, 597 F.2d 1230 (9th 
Cir. 1979). In another case, the United 
States Court of Appeals for the District 
of Columbia Circuit affirmed the 
revocation of the private pilot certificate 
of a person who had been convicted of 
conspiring to import marihuana, even 
though an aircraft had not been used in 
illegal or unsafe operations. This court 
held that there is a rational connection 
between past drug trafficking and future 
unsafe aircraft operations. Rohm v. 
NTSB. No. 74-1959 (D.C. Cir. Oct. 1. 

1975) (memorandum opinion). The FAA 
agrees; therefore, this proposal is 
withdrawn to allow the Administrator to 
maintain his regulatory authority to take 
certificate action, when appropriate, 
against airmen who have been 
convicted of violating drug laws, 
whether or not that violation involved 
the use of an aircraft. This rule is 
consistent with the President's efforts to 
combat the illegal use and 
transportation of drugs. 

Sections 61.15(a). 63.12(a). and 65.12(a) 
also currently make a person ineligible 
for a new certificate or rating for 1 year 
after final conviction. These sections 
make it mandatory that the 
Administrator deny an application for a 
new certificate or rating for 1 year after 
the date of the conviction. However, the 
current rule provides for but does not 
require the suspension or revocation of 
an existing certificate; rather, the 
Administrator may refrain from such 
action as appropriate. To provide this 
same flexibility to applicants for a new 
certificate or rating, the notice proposed 
to provide that such a conviction is 
*^grounds for" denial rather than to 
provide that a conviction makes the 
airman ineligible for a certificate. The 
intent of the proposal is adopted. By 
stating such a conviction "is grounds 
for" denial, the Administrator may use 
discretion in determining eligibility for a 
certificate or rating. 

There appears to be some confusion 
over the wording of S§ 6M5(a). 63.12(a). 
and 65.12(a) regarding the phrase 
"period of up to 1 year after the date of 
final conviction." It was not clear to 
some commenters whether the l-year 
period referred to the time in which an 
application could be denied by the 
Administrator (that is. in the nature of a 
statute of limitations) or to the 
maximum duration of the sanction. The 
proposal was meant to provide that the 
denial could last for up to 1 year after 
the final conviction but not beyond that 
date. The rule, as adopted, is 
reorganized to clarify this intent. 


As proposed in Notice 81-9, 

S§ 63.12(b) and 6S.12(b) did not provide 
that the commission of an act prohibited 
by i 91.11(a) or { 91.12(a) is grounds for 
revocation or suspension of a certificate 
or rating issued under Part 63 or Part 65, 
respectively. These provisions are 
contained in the current rule and were 
not inended to be removed. Therefore. 

SS 63.12(b) and 65.12(b). as adopted, 
incorporate these provisions. 

Notice 61-9 proposed, in $S 61.16(b) 
and 63.12(b). a "minimum 1-year" 
suspension or revocation of a certificate 
issued under Part 61 or Part 63, 
respectively, for violation of § 91.11 (c) 
or (d). The "minimum 1-year" is 
removed because it is inconsistent with 
the need for Rexibility in enforcing the 
rule, as previously discussed. 

Note that on October 19.1964, the 
Aviation Drug-Trafficking Control Act 
was passed (Pub. L 98-499). This act. in 
general, requires the Administrator to 
revoke the certificates of airmen who 
have committed certain Federal or state 
drug felonies involving aircraft. In those 
cases in which the new Act applies, its 
provisions will be used. In other cases, 
the current rules, as amended in this 
final rule, will apply. 

Refusal To Carry Intoxicated Persons 

Section 91.11(b) presently provides 
that, except in an emergency, no pilot of 
a civil aircraft may allow a person who 
is obviously under the influence of 
intoxicating liquors or drugs (except a 
medical patient under proper care) to be 
carried in that aircraft Recognizing the 
difficulty of interpreting the word 
"obviously." Notice 81-9 proposed to 
clarify the rule by referring to a person 
who demonstrates by manner or 
physical indications that he or she is 
under the influence of intoxicating 
liquors or drugs. 

Three commenters oppose the 
proposed changes in the wording of this 
regulation as it relates to alcohol. One 
commenter states that the proposed rule 
is too strict, since it indicates that a 
passenger who had only one or two 
drinks would not be permitted on board 
because that person would be "under 
the influence." This commenter suggests 
that the rule only prohibit boarding of 
passengers whom the pilot has reason to 
believe will be a danger, such as those 
who arc violent or angry. Another 
commenter suggests that wording in 
i 121.575(c) of the FAR has been 
effective in its application to Part 121 air 
carriers and should be used in 
: 91.11(b). Section 121.575(c) states: "No 
certificate holder may allow any person 
to board any of Its aircraft if that person 
appears to be intoxicated." The FAA 
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tgreet that the wording ^appears to be 
intoxicated** is appropriate and U more 
likely to be correctly interpreted. The 
FAA has therefore added this phrase to 
the propoaed nile and amended 
191.11(b) to provide that no pilot of a 
civil aircraft may allow any person who 
appears to be intoxicated, or who 
demonstratea by manner or physical 
tndicatioo that he or she is under the 
influence of drugs, to be carried aboard 
that aircraft 


Regulatory Evaluation 

It is expected that these amendments 
will deter a person from octing or 
attempting to act as a crewmember 
while under the influence of alcohol or 
drugs and will prevent some accidents 
that might otherwise occur. The exact 
number, however, is impossible to 
ukulate. 

While there might be some minor 
costs incurred in obtaining the results of 
tests and submitting them to the 
Administrator, the economic benefits 
provided by increased deterrence are 
greater than the relatively small costs 
involved. 


CoodusioD 


W'hilc a minor cost may be incurred 
,hj’ suspected violators if asked to 
hmish the results of tests, compliance 
.*nth these amendments will not impose 
^iny other cost or economic burden on 
iinnen. Accordingly, it has been 
delermmed that this is not a major 
f^gulation under Executive Order 12291. 
However, this rule is significant under 
Departmeot of Transportation 
wgulatory Policies and Procedures (44 
ni 11034; February 28.1979). Since these 
ttnendments have a minor cost impact 
Ifid apply to individuals rather than 
^11 entities. 1 certify that under the 
rtteria of the Regulatory Flexibility Act, 
fttse amendments wilf not have a 
economic impact on a 
*wtantial number of small entities. A 
Jydatory evaluation has been prepared 
wtbia action and is contained In the 
IJgulafory docket. A copy of It may be 
Jtained by contacting the person 
^hfied under the caption 

information CONTACT.” 


|l^t of Subjects 


V^CFRPQr^(^J 


Aifmen. Aircraft pilots. Pilots. Alcohol 
*icohollc beverages. Narcotics, Air 
Safety, Aviation safety. Drug 




Airmen, Narcotics. Air safety. Safety, 
'^tion safety. Drug abuse. 


14 CFR Part 65 

Airmen. Narcotics, Air safety. Safety, 
Aviation safely. Drug abuse, 

14 CFR Part 91 

Aviation safety. Safety, Aircraft 
pilots. Liquor, Narcotics. Pilots. 

Adoption of the Amendment 

Accordingly, Parts 81. 63. 55, and 91 of 
the Federal Aviation Regulations (14 
CFR Parts 61, 63. 65. and 91) arc 
amended as follows, effective |unc 17, 
1985. 

PART 61—CERTIFICATION: PILOTS 
AND FLIGHT INSTRUCTORS 

1. By revising S 61.15 to read as 
follows: 

9 61.15 Offenses Involving alcohol or 
drugs. 

(a) A conviction for the violation of 
any Federal or state statute relating to 
the growing, processir^g. manufacture, 
sale, disposition, possession, 
transportation, or importation of 
narcotic drugs, marihuana, or 
depressant or stimulant drugs or 
substances is grounds for— 

(1) Denial of an application for any 
certificate or rating issued under this 
Part for a period of up to 1 year after the 
date of final conviction: or 

(2) Suspension or revocation of any 
certificate orrating issued under this 
part. 

(b) The commission of an act 
prohibited by § 91.11(a) or 9 91.12(a) of 
this chapter is grounds for— 

(1) Denial of an application for a 
certificate or rating issued under this 
part for a period of up to 1 year after the 
date of that act; or 

(2) Suspension or revocation of any 
certificate or rating issued under this 
part. 

2. By adding a new 9 61.16 to read as 
follows: 

9 61.16 Refusal to furnish test results. 

(a) No person who refuses to furnish 
or authorize the release of the results of 
a test already taken, when requested by 
the Administrator in accordance with 

9 91.11 (c) or (d) of this chapter, is 
eligible for any certificate or rating 
under this part for a period of 1 year 
after the date of that refusal. 

(b) A refusal to furnish or authorize 
the release of test results, when 
requested by the Administrator in 
accordance with 9 9M1 (c) or (d) of this 
chapter, is grounds for suspension or 
revocation of any certificate or rating 
issued under this part. 


PART 63—CERTIFICATION: 
CREWMEMBERS OTHER THAN 
PILOTS 

3. By revising § 63.12 to read as 
follows: 

9 63.12 Offsnsss involving alcolH>t Of 
drugs. 

(a) A conviction for the violation of 
any Federal or state statute relating to 
the growing, processing, manufacture, 
sale, disposition, possession, 
transportation, or importation of 
narcotic drugs, marihuana, or 
depressant or stimulant drugs or 
substances is grounds for— 

(1) Denial of on application for any 
certificate or rating issued under this 
part for a period of up to 1 year after the 
date of final conviction: or 

(2) Suspension or revocation of any 
certificate or rating issued under this 
Part. 

(b) The commission of an act 
prohibited by 9 91.11(a) or 9 91.12(a) of 
this chapter is grounds for— 

(1) Denial of an application for a 
certificate or rating issued under this 
part for a period of up to 1 year after the 
date of that act; or 

(2) Suspension or revocation of any 
certificate or rating issued under this 
part. 

4. By adding a new § 63.12a to read as 
follows: 

9 63.12s Rsfusal to furnish tsst rssultm. 

(a) No person who refuses to furnish 
or authorize the release of the results of 
a test already taken, when requested by 
the Administrator in accordance with 

§ 91.11 (c) or (d) of this chapter, is 
eligible for any certificate or rating 
under this Part for a period of 1 year 
after the date of that refusaL 

(b) A refusal to furnish or authorize 
the release of test results, when 
requested by the Administrator in 
accordance with 9 91.11 (c) or (d) of this 
chapter, is grounds for suspension or 
revocation of any certificate or rating 
issued under this part. 

PART 65-CERTIFICATlON: AIRMEN 
OTHER THAN FLIGHT 
CREWMEMBERS 

5. By revising 9 65.12 to read as 
follows: 

9 65.12 Offsnsss Involving alcohol or 
drugs. 

(a) A conviction for the violation of 
any Federal or stale statute relating to 
the growing, processing, manufacture, 
sale, disposition, possession, 
transportation, or importation of 
narcotic drugs, marihuana, or 
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depressant or stimulant drugs or 
substances is grounds for— 

(1) Denial of an application for any 
certificate or rating issued under this 
part for a period of up to 1 year after the 
date of final conviction: or 

(2) Suspension or revocation of any 
certificate or rating issued under this 
part. 

(b) The commission of an act 
prohibited by § 91.12(a) of this chapter is 
grounds for— 

(1) Denial of an application for a 
certificate or rating issued under this 
part for a period of up to 1 year after the 
date of that act; or 

(2) Suspension or revocation of any 
certificate or rating issued under this 
part. 

PART 91—GENERAL OPERATING AND 
FLIGHT RULES 

6. By revising } 91.11 to read as 
follows: 

S 91.11 Alcohol or drugs. 

(a) No person may act or attempt to 
act as a crewmember of a civil aircraft— 

(1) Within 8 hours after the 
consumption of any alcoholic beverage: 


(2) While under the influence of 
alcohol: 

(3) While using any drug that affects 
the person's faculties in any way 
contrary to safety; or 

(4) While having .04 percent by weight 
or more alcohol in the blood. 

(b) Except in an emergency, no pilot of 
a civil aircraft may allow a person who 
appears to be intoxicated or who 
demonstrates by manner or physical 
indications that the individual is under 
the influence of drugs (except a medical 
patient under proper care) to be carried 
in that aircraft. 

(c) Whenever the Administrator has a 
reasonable basis to believe that a 
person may have violated paragraph 
(a)(1), (a)(2). or (a)(4) of this section, that 
person shall, upon request by the 
Administrator, furnish the 
Administrator, or authorize any clinic, 
hospital, doctor, or other person to 
release to the Administrator, the results 
of each test taken within 4 hours after 
acting or attempting to act as a 
crewmember that indicates percentage 
by weight of alcohol in the blood. 

(d) Whenever the Administrator has a 
reasonable basis to believe that a 


person may have violated paragraph 
(a)(3) of this section, that person shall, 
upon request by the Administrator, 
furnish the Administrator, or authorize 
any clinic, hospital, doctor, or other 
person to release to the Administrator, 
the results of each test taken within 4 
hours after acting or attempting to act as 
a crewmember that indicates the 
presence of any drugs In the body. 

(e) Any test information obtained by 
the Administrator under paragraph (c) 
or (d) of this section may be evaluated 
in determining a person's qualifications 
for any airman certificate or possible 
violations of this chapter and may be 
used as evidence in any legal 
proceeding under section 802. 609. or 901 
of the Federal Aviation Act of 1958. 

(Sect. 313(a). 001.002. and 600 of the Federal 
Avttlion Act of 1958. at amended (49 U.S.C 
1354(a). 1421.1422. and 1429). and 49 U.S.C 
106ig) (Revised. Pub. L 97-449: lanutry 12 
1983)) 

Ittued in Wathington. D.C.. on December 
13.1984. 

Donald O. Engeo. 

Administrator 

(FR Doc. 85-0244 Filed 4-12-85:4:05 pm| 

StUJNQ COOC 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Parts 61.63. and 91 
IDocIctf No. 21956; Notice No. 61-9A1 

Submission to Alcohol Tests 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Supplemental notice of 
proposed rulemaking. 

Summany: This notice supplements an 
FAA Notice of Proposed Rulemaking 
which, in part, proposed to require 
aircraft crewmembers to submit to a 
chemical test of the breath given by a 
representative of the Administrator 
wider certain conditions. After further 
analysis, the FAA concluded that it is 
not practicable to have FAA employees 
conduct these tests. This notice 
proposes to require crewmembers to 
lubmit to tests for alcohol given by law 
enforcement officers under certain 
conditions. It is based, in part, on the 
National Transportation ^fety Board 
(NTSB) determination that alcohol is a 
cause or factor in about 40 aircraft 
accidents annually, almost all of which 
are fatal. The proposed amendment 
would facilitate the enforcement of the 
present alcohol regulations. It is 
intended to reduce aircraft accidents 
and incidents attributed to consumption 
of alcoholic beverages. 

DATE: Comments must bo received on or 
before July 16.1985. 

aoDnesscs: Comments on this proposal 
nay be mailed in duplicate to: Federal 
Aviation Administration; Office of the 
Chief Counsel: Attn: Rules Docket 
(AGC-204). Docket No. 21956: 800 
Independence Avenue SW.. 

Washington, D.C. 20591. or delivered in 
duplicate to: Room 916. 800 
Independence Avenue SW., 

Washington. DC 20591. Comments 
delivered must be marked: Docket No. 
21958. Comments may be inspected at 
Room 916 between 8:30 a m. and 5:00 
pm. 

^ FURTHEN information CONTACr. 
Wike Sacrey or Roger Baker. Operations 
R^nch (AFO-620), General Aviation 
*nd Commercial Division, Federal 
A'ialion Administration, 800 
Independence Avenue SW., 

Washingion. D.C 20591: Telephone (202) 
< 26 ^ 194 . 

^ffumehtary information: 

Comments Invited 

Interested persons are invited to 
i Participate in the making of the 
fPrt>poscd rules by submitting such 


written data, views, or arguments as 
they may desire. Comments relating to 
the environmentHl. energy, or economic 
impact that might result from adopting 
the proposals contained in this notice 
are invited. Communicalions should 
identify the regulatory docket or notice 
number and be submitted in duplicate to 
the address above. All communications 
received on or before the closing date 
for comments specified above will be 
considered by the Administrator before 
taking action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. All comments submitted will 
be available, both before and after the 
closing date for comments, in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
substantive public contact widi FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 
Commenters wishing to have the FAA 
acknowledge receipt of comments 
submitted in response to this notice 
must submit with those comments a self* 
addressed, stamped postcard on which 
the following statement is made: 
''Comments on Docket No. 21956." The 
postcard will be dated, time stamped, 
and returned to the commentcr. 

Availability of This Notice 

Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration; Office of 
Public Affairs: Attention: Public 
Information Center, APA-^30; 800 
Independence Avenue SW., 

Washington. D.C. 20591, or by calling 
(202) 425-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should request a copy of 
Advisory Circular No. 11-2A. Notice of 
Proposed Rulemaking Distribution 
System, which describes the application 
procedures. 

Background 

Rules relating to the consumption of 
alcoholic beverages in connection with 
aircraft operations are set forth in 
S 91.11 of the Federal Aviation 
Regulations (FAR) (14 CFR 91.11). This 
section provides that no person may act 
as a crewmember of a civil aircraft 
within 8 hours after the consumption of 
any alcoholic beverage or while under 
the influence of alcohol. In addition, the 
FAA has adopted a rule, explained 
below, which prohibits acting as a 
crewmember of a civil aircraft while 
having a blood alcohol level of .04 
percent or more by weight. 
"Crewmember" is defined in FAR Part 1 


as "a person assigned to perform duty in 
an aircraft during flight time." A pilot, 
flight engineer, flight navigator, or flight 
attendant is such a person. 

The FAA is concerned about the 
serious hazard, during aircraft 
operations, resulting from impairment of 
the pilot's faculties due to alcohol. Even 
small amounts of alcohol affect 
judgment, coordination, performance, 
and reaction time. Although the FAA 
and aviation groups have expended a 
substantial amount of time and funds for 
a number of years trying to educate the 
flying public to this danger, the problem 
still remains. There continues to be a 
significant number of accidents each 
year where alcohol is found to be a 
factor or cause. 

For example, according to an NTSB 
study, in 1979 general aviation aircraft 
were involved in 34 accidents where 
alcohol impairment was a cause/factor, 
30 of which were fatal. Tliis represents 
an 88 percent fatality rate for all of 
general aviation. Therefore, the FAA 
has taken additional steps to reduce the 
frequency of these accidents by 
strengthening the rules relating to the 
use of alcohol and drugs. 

On July 27,1981. the FAA published 
Notice of Proposed Rulemaking (NPRM) 
No. 81-8 (46 38480), proposing 

regulations that were intended to deter 
persons from acting or attempting to act 
as a crewmember while under the 
influence of alcohol or drugs and to 
provide a basis fur necessary 
enforcement action. Among other 
amendments. Notice 81-9 proposed to 
prohibit acting or attempting to act as a 
crewmember of a civil aircraft while 
having .04 percent or more alcohol In the 
blood. 

Notice 81-0 also proposed to provide 
that a person whom the FAA had reason 
to believe had acted or attempted to act 
as a crewmember in violation of the 
alcohol rules, on request of the 
Administrator, would be required to 
submit to a chemical test of the breath. 

Elsewhere in this Federal Register, 
the FAA is adopting a final rule 
disposing of the proposals in Notice 81- 
9. with the exception of the breath test. 
As proposed, the breath test would have 
been conducted by a representative of 
the Administrator on reasonable 
grounds to believe that the crewmember 
had violated $ 91.11. After further 
consideration. It appears that it would 
be impracticable to have representatives 
of the Administrator equipped and 
trained to conduct the tests. As a 
number of commenters stated, due to 
staffing levels and the large geographic 
areas covered by district offices, FAA 
inspectors rarely are able to respond to 
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0 report of a crewmember who is 
suspected of violating $91.11 quickly 
enough to make a breath lest useful. 
Breath testers would not be used often 
enough by FAA inspectors to warrant 
the expense of the testers and Initial and 
recurrent training of the inspectors. 

There appears to be no practical method 
of requiring suspected violators to 
submit to a chemical test of the breath 
conducted by a representative of the 
Administrator. For this reason, the 
proposal requiring submission to a 
chemical test of the breath when 
requested by the Administrator and the 
consequences of refusal to submit to 
such a test were withdrawn. 

The FAA recognizes, however, that 
chemical tests for alcohol content can 
be very useful in investigating alleged 
incidents involving alcohol. Many 
commenters note that slate and local 
law enforcement officers have authority 
to conduct alcohol tests under their o%vn 
laws or may arrange for others to 
conduct alcohol tests. The officers often 
are trained and equipped to recognize 
and handle people who may be under 
the influence of alcohol. The 
commenters also note that it is 
particularly important to obtain 
information on the pilot of an aircraft as 
soon as possible following an accident 
or incident and that state and local taw 
enforcement officers often are at the 
scene hours before an FAA inspector 
can arrive. Many coramenten suggest 
that the FAA take advantage of these 
officers' expertise and availability. 

The FAA has determined that these 
comments have merit Most law officers 
have the authority under state or local 
laws to conduct alcohol tests or to 
arrange for tests to be given. These 
officers have training in dealing with 
individuals who may be under the 
influence of alcohol and often are called 
to the scene of aircraft accidents or 
incidents. The FAA has, in the past, 
taken action against airmen for violating 
the alcohol rules based on information 
collected by state or local law 
enforcement officers pursuant to their 
own investigations, including 
observation of the airman or a chemical 
lest to determine blood alcohol level. 

The FAA does not currently require a 
crewmember to coooperale with such an 
investigation by a law enforcement 
officer. Under current rules, if the 
crewmember were to refuse to take a 
chemical lest of the breath requested by 
a law officer who had reason to believe 
that the crewmember may have violated 
the FAA’s alcohol rules, and if there was 
insufficient evidence to establish the 
violation without the test, the FAA 
could fake no action against the 


crewmember. Requiring crewmembers 
to submit to a test to determine the 
blood alcohol level, given by a state or 
local law enforcement officer, would be 
an effective method of obtaining 
additional evidence regarding suspected 
violations of the alcohol rules. The 
knowledge that such a test may be given 
also would act as a deterrent to 
individuals who wish to drink and fly. 

The FAA expects that adopting a rule 
such as the one proposed in this notice 
would benefit the local communities 
whose law enforcement officers would 
be administering the breath tests. Both 
the FAA and these commtmities have an 
interest in protecting its citizens who 
use the airspace, as well as persons and 
property on the ground. During the 
comment period the FAA will seek 
comments and suggestions from a 
number of local police organizations. If 
the rule Is adopted, the FAA will work 
closely with local police in a 
cooperative effort to ensure the 
effectiveness of the rule. 

These proposed amendments are 
similar to those contained in Notice No. 
61-^. f lowever, since this rule would 
involve state and local communities, the 
FAA has determined this supplemental 
notice should be issued to afford these 
communities and other interested 
persons an opportunity to comment on 
these provisions. 

Supplemental Proposal 

The FAA proposes to require a 
crewmember of a civil aircraft to submit 
to testing to Indicate the percentage by 
weight of alcohol in the blood, on the 
request of a law enforcement officer 
who is authorized under state or local 
law to conduct or otherwise obtain such 
a test, if there is a reasonable basis to 
believe that the crewmember may have 
violated the alcohol rules, including 
being under the influence of alcohol. The 
proposal also would make clear that 
failure to submit to the test could result 
in denial of a new certificate or a rating 
or suspension or revocation of a 
certificate or rating. In addition, a civil 
penalty action could be taken against 
the crewmember. Flight attendants, who 
do not hold airman certificates, would 
be subicct to civil penalty action. The 
proposal would continue the new rule 
that crewmembers provide or release 
copies of medical test results which 
indicate blood alcohol levels. 

The law officer conducting or 
obtaining the test would be acting under 
his or her own slate or local authority. 
The Administrator di>es not propose to 
grant additional authority to state and 
local law enforcement ofiicers. The 
proposed rule merely would require the 
crewmember to cooperate with an 


otherwise lawful investigation by a law 
enforcement officer. Iliis is simitar to 
9 61.3(h) which, in part, requires a pilot 
to present his or her airman certificate 
for inspection upon request of a Federal, 
state, or local law enforcement officer. 

The test could be a chemical test of 
the breath or any other test for^alcohol 
conducted by the officer or by another 
person in accordance with the laws and 
procedures governing the officer. For 
instance, an officer might Investigate an 
Incident and come to the conclusion that 
a pilot may have operatied an aircraft 
while under the influence of alcohol. 
Alternatively, an FAA inspector might 
observe a pilot to be apparently under 
the influence of alcohol and call this to 
the attention of an officer. The officer 
might then arrange for a breath test or 
blood test to be conducted pursuant to 
state or local law. The pilot, of course, 
would be (and currently is) subiect to 
the state or local law regaining 
submission to the test. Under this 
proposal the pilot also would be 
required to submit to the test or face 
Fi^ Eoforcmenl action. 

In the past, the FAA generally has 
relied on observations by witnesses to 
enforce the alcohol rules. Witnesses 
have testified to indicia of alcohol 
observed in crewmembers such as 
stumbling, slurred speech, odor of 
alcohol or difficulty with balance. The 
FAA has had success in such 
enforcement actions when the 
enforcement tribunal found the 
witnesses* testimony to be credible The 
use of blood alcohol tests enable the 
FAA to take successful enforcemenf 
action In those cases in which sritness 
observations alone may not provide 
sufficient evidence. The proposed rule 
would make blood alcohol tests more 
easily obtainable and would permit the 
FAA to take enforcement action against 
crewmembers who do not submit to a 
test under the conditions described The 
FAA anticipates, however, that if the 
proposed rule were adopted, there 
would still be cases in which only 
witness observations were available 
and no blood alcohol tests were done. In 
such case, the FAA would proceed wiA 
enforcement action as it does now. 

Economic Evaluation 

The proposed rules would be 
enforcement tools. They would have no 
economic impact on crewmembers who 
are not suspected of failing to comply 
with the alcohol rules. The Impact on 
those who would be requested to subn^ 
to an dcohol test would consist of a 
brief period of time spent undergoing in* 
test. 
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A regulatory evaluation was prepared 
for Notice 81-9. The cost to the 
crewmember of complying with the 
proposal relating to breath tests would 
have been essentially the same as for 
the proposal contained in this 
lupplemental notice. The regulatory 
evaluation for Notice 81-9 made the 
isme conclusions regarding the 
economic impact as arc made for this 
proposal. 

Conclusion 

Compliance with this proposal could 
impose only a minimal cost or economic 
burden on airmen. Accordingly, it has 
been determined that this is not a major 
regulation under Executive Order 12291. 
However, the proposal is signiHcant 
under the Department of Transportation 
Regulatory Policies and Procedures (44 
FR11034: February 28,1979). Since these 
proposals could have only a minor cost 
impact and would apply to individuals 
rather than small entities, 1 certify that 
under the criteria of the Regulatory * 
Flexibility Act. these proposals, if 
adopted would not have a significant 
economic impact on a substantial 
Dumber of small entities. Because the 
coat of these proposals is so minimal, no 
regulatory evaluation has been 
prepared 

lisi of Subjects 

UCFRPartei 

Airmen, Aircraft pilots. Pilots. Alcohol 
and alcoholic beverages. Air safety, 
Safety, Aviation safety. 

UCFRPQiiGS 

Airmen, Air safety, Safety, Aviation 
safety. 

UCFRPartRl 

Avaition safety. Safety, Aircraft 
pilots. Liquor, Pilots. 

The Proposed Rule 

Accordingly, It Is proposed to revise 
l^ails 61,63. and 91 of the Federal 
Aviation Regulations (14 CFR Parts 61. 

•3. and 91) as follows; 


PART 61—CERTIFICATION: PILOTS 
AND FLIGHT INSTRUCTORS 

1. By revising { 61.16 to read as 
follows: 

{ 61.16 Refusal to submit to an alcohol 
test Of to furnish test results. 

(a) No person who refuses to submit 
to a test to indicate the percentage by 
weight of alcohol in the blood, when 
requested by a law enforcement officer 
in accordance with § 9t.ll(c) of this 
chapter, or who refuses to furnish or 
authorize the release of the results of a 
test already taken, when (hose results 
are requested by the Administrator in 
accordance with { 91.11 (c) or (d) of this 
chapter, is eligible for any certiRcate or 
rating under this Pari for a period of 1 
year after (he date of that refusal. 

(b) A refusal to submit to a test given 
by a law enforcement officer to indicate 
the percentage by weight of alcohol in 
the blood, when requested in 
accordance with § 91.11(c) of this 
chapter, or a refusal to furnish or 
authorize the release of test results, 
when requested by the Administrator in 
accordance with $ 91.11 (c) or (d) of this 
chapter, is grounds for suspension or 
revocation of any certificate or rating 
issued under this Part. 

PART 63—CERTIFICATION: 
CREWMEMBERS OTHER THAN 
PILOTS 

2. By revising { 63.12a to read as 
follows: 

f 63.12a Refusal to suboilt to an skohol 
test or to fumitli test results. 

(a) No person who refuses to submit 
to a test to indicate the percentage by 
weight of alcohol in the blood, when 
requested by a law enforcement officer 
in accordance with § 91.11(c) of this 
chapter, or who refuses to furnish or 
authorize the release of the results of a 
test already taken, when those results 
are requested by the Adminstrator in 
accordance with { 91.11 (c) or (d) of this 
chapter, is eligible for any certificate or 


rating under this Part for a period of 1 
year after the date of that refusal. 

(b) A refusal to submit to a test given 
by a law enforcement officer to indicate 
the percentage by weight of alcohol in 
the blood, when requested in 
accordance with § 91.11(c) of this 
chapter, or a refusal to furnish or 
authorize the release of teat results, 
when requested by the Administrator in 
accordance with § 91.11 (c) or (d) of this 
chapter, is grounds for suspension or 
revocation of any certificate or rating 
issued under this Part. 

PART 91-GENERAL OPERATING AND 
FLIGHT RULES 

3. By revising $ 91.11(c) to read as 
follows: 

991.11 Alcohol Of drugs. 

• • • • • 

(c) Whenever there is a reasonable 
basis to believe that a person who acted 
or attempted to act as a crewmember of 
a civil aircraft may have committed an 
act which it in violation of paragraph 
(a)(1), (a)(2). or (a)(4) of this section, that 
person shall do the following: 

(1) On request of any law enforcement 
officer, submit to a test which the officer 
is authorized to obtain under state or 
local law to indicate the percentage by 
weight of alcohol in the blood. 

(2) On request of the Administrator, 
furnish the Administrator, or authorize 
any dinJe, hospital, doctor, or other 
person to release to the Administrator, 
the results of each test taken within 4 
hours after acting or attempting to act as 
a crewmember that indicates percentage 
by weight of alcohol in the blc^. 

• • • • • 

(Secs. 302. 313(a). 601,602. snd 609 of the 
Federal Aviation Act of 1958. at amended (49 
U.S.C 1342.1354(a), 1421,1422. and 1429). 
and 49 U8.a 10^) (Revised. Pub. L 97>449; 
January 12,1983)) 

Issued in Washington. D.C. on December 
13.1964. 

OooaJd D. Eogin, 

Adminstrator* 

(FR Doc. 85-9243 Piled 4-12-85; 4.05 pm| 
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ENVIRONMErfTAL PROTECTION 
AGENCY 

40 CFR Part 61 

IAO-fRL-2S14-7] 

National Emiaaion Standarda for 
Hazardoua Air Pollutants; Standard for 
Radon*222 Emissions from 
Underground Uranium Mines 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Final rule. 

summary: The U.S. District Court for the 
Northern District of California has 
ordered EPA to promulgate a final 
standard for airborne emissions of 
radionuclides from underground 
uranium mines by April 10.1985. or to 
find that radionuclides are clearly not a 
hazardous air pollutant. This final rule is 
designed to limit exposure of the public 
to radon-222 emissions from 
underground uranium mines. 

EFFECTIVE DATE: This final rule is 
effective on April 17.1985. For existing 
sources, the standards shall not apply 
until 90 days after the effective date. 

ADDRESSES: The rulemaking record is 
contained in Docket No. A-79-11. This 
docket is available for public inspection 
between 8:00 a.m. and 4:00 p.m.. Monday 
through Friday, at EPA’s Central Docket 
Section. West Tower Lobby. Gallery 
One. Waterside Mali. 401 M Street. SW., 
Washington. D.C 20480. A reasonable 
fee may be charged for copying. 

FOR FURTHER INFORMATION CONTACT: 
Paul). Magno, Environmental Standards 
Branch (ANR-460). Criteria and 
Standards Division, Office of Radiation 
Programs, U.S. Envirorunental Protection 
Agency, Washington. D.C. 20460, (703) 
557-0704. 

SUPFtEMENTARY INFORMATION: 

1, Supporting Documents 

A Hnal Background Information 
Document has been prepared and single 
copies may be obtained by writing the 
Program Management Office. Office of 
Radiation Programs (ANR-4S8). U.S. 
Environmental Protection Agency. 
Washington, D.C. 20460, or by calling 
(703) 557-9351. Please refer to 
"Background Information Document: 
Standard for Radon-222 Emissions to Air 
from Underground Uranium Mines.'* 

This document contains a description of 
the uranium mining industry, proiected 
exposures and risks to nearby 
individuals and to the general 
population, and descriptions of radon- 
222 control methods. 


II. History of Uranium Mine Standard 
Development 

On April 8.1983, the Agency 
announced in the Federal Register a 
proposed standard to limit radon-222 
emissions from underground uranium 
mines (48 FR 15078, April 6,1983). This 
proposed standard was withdrawn by 
the Administrator in October 1984 on 
the basis that it did not meet the legal 
requirements of section 112 of the Clean 
Air Act (49 FR 43906. October 31.1984). 
The Agency has also received additional 
technical information that suggested 
that bulkheads and other techniques to 
control rBdon-222 emissions may be 
feasible. The withdrawal action was 
taken in response to an order by the U.S. 
District Court for the Northern District 
of California compelling EPA. by 
October 23.1984. to promulgate 
standards or make a finding that 
radionuclides are not a hazardous air 
pollutant within the context of section 
112 of the Clean Air Act. 

On December 11.1984, the Court 
found the Administrator and the Agency 
in contempt of its previous order and 
directed the following remedial actions: 

1. (a) Issue within 30 days of the date 
of the order final radionuclide emission 
standards for Department of Energy 
(DOE) facilities. Nuclear Regulatory 
Commission (NRC)-licensed and non- 
DOE Federal facilities, and elemental 
phosphorous plants, and 

(b) Issue within 120 days of the date of 
the order final radionuclide emission 
standards for underground uranium 
mines; or 

2. Make a Hnding based on the 
information presented at hearings during 
the rulemaking, that radionuclides are 
clearly not a hazardous air pollutant. 

The Agency promulgated final 
standards for DOE facilities. NRC- 
licensed and non-DOE Federal facilities, 
and elemental phosphorous plants on 
January 17,1985 (50 CLR 5190, February 
6.1985). although it is noted that the 
Agency intends to pursue its pending 
appeal of this portion of the District 
Court's order. A complete history of the 
events leading to this action is 
contained in the Federal Register notice 
announcing the final standards. 

On February 21.1985, EPA published 
in the Federal Register a proposed work 
practice standard to limit radon-222 
emissions from underground uranium 
mines (50 FR 7280, February 21.1985). 
The proposed work practice standard 
required bulkheading abandoned and 
temporarily abandoned mine areas to 
reduce the amount of radon-222 emitted 
to the above ground air from the mines. 
Following publication of the proposed 
standard. EPA conducted a public 


hearing in Albuquerque, New Mexico, 
on February 27 and 28,1985. The public 
record was held open until March 28, 
1985. to allow for written comments to 
be received, however, EPA asked that 
comments be submitted as soon as 
possible to allow the Agency maximum 
time to consider them. A significant 
number of comments were received by 
the Agency on the last day of the public 
comment period. The short time 
between the submission of all the public 
comments and the Court deadline for 
promulgating the rule allowed the 
Agency a limited opportunity to respond 
to all of the comments. The Agency has 
generally reviewed all of the comments 
and is responding to the major issues 
and points in this notice. The Agency 
did not receive any comments or 
information subsequent to the public 
hearing that warranted a dramatic 
alteration in its approach. Changes 
made to the final rule in response to 
points raised in oral and written 
comments are discussed in the following 
sections. 

111. Summary of the Final Rule 

This rule is designed to limit exposure 
of the public to radon-222 emissions 
from underground uranium mines. The 
final rule differs in a number of ways 
from the proposed rule because of 
changes the Agency has made in 
response to public comments. This 
section provides an overview of the 
final rule; changes from the proposed 
rule are noted. The rationale for each of 
these changes is provided in the 
following sections of this notice. Both 
the Federal Register notice describing 
the proposed rule (50 FR 7280) and the 
Background Information Document 
provide further information on those 
portions of the final rule that have not 
changed from proposal. 

The final rule: 

(1) Applies to an owner or operator of 
an active underground uranium mine 
which has mined or will mine over 
100,000 tons of ore during the life of the 
mine. A mine which will have or has 
had an annual ore production rate 
greater than 10.000 tons must also 
comply with the standard, unless it can 
be demonstrated that the mine will not 
exceed a cumulative ore production of 
100,000 tons. (The proposed standard 
did not include the exclusion for mines 
producing greater than 10,000 tons of oir 
per year, but with an expected 
cumulative ore production of less than 
100.000 tons.) 

(2) Requires that an owner or operator 
of an underground uranium mine Install 
and maintain bulkheads to isolate all 
abandoned and temporarily abandonee} 
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ireas of the mine. If a negative pressure 
behind the bulkhead is necessary, then a 
Buiximum of 20 percent of the total 
volume of air contained in the seated 
Area may be eidiausted per day. A mine 
owner or operator may apply for an 
iltemative standard, if necessary to 
protect miner health and safety. (The 
proposed standard did not provide a 
mine owner or operator the opportunity 
to seek an alternative standard based on 
loiner health and safety.) 

(3) Requires quarterly inspections of 
bulkheads and quarterly measurements 
of the air exhaust rate for those 
hoikheaded areas maintained under 
negative pressure. (The proposed 
itandard required monthly bulkhead 
inspections and monthly measurements 
of the air exhaust rate.) 

(4) Requires that any necessary 
[repairs to bulkheads be made within ten 
days. (The proposed standard required 
that bulkhead repairs be made within 
three days.) 

(5) Requires an annual certification of 
compliance with the standard. (The 
proposed standard required an annual 
report summarizing the number and 
volumes of abandoned and temporarily 
ibandoned mine areas: the number of 
bulkheads maintained; and an estimate 
of the average amount of air in the 
bulkheaded areas which is exhausted 
per day.) 

In establishing its final standard for 
I radon>222 emissions from underground 
nranium mines. EPA had to weigh 
protection of the public health with 
protection of the mine personnel The 
Agency believes that this sUrulard will 
not significantly increase the radon 
decay product concentrations to which 
die underground miners are exposed. 

EPA intends to work with the Mine 
Safety and Health Administration to 
ensure that implementation of this 
l^ndard will not jeopardize miner 
loaalth and safety. 

I This final standard requires a work 
IpracUca. Ic.. bulkheading. which is 
Io(^only used throughout the uranium 
jninirig industry to direct fresh air to the 
j^»orking areas of the mine. However, the 
lipplicatjon of bulkheads to seal worked* 
loot areas for reducing radon*222 
jomisidons from underground mines has 
thoroughly tested. Because of 
l^hmited lime allowed by the Court 
EPA was unable to completely 
P^uate bulkheading or other 
jljtcntially applicable work practices. 
1^ intends, once this standard is 
^mulgated. to begin long-term studies, 
^ to evaluate the efficiency 

I bulkheads and other techniques for 
radon-222 emissions from 
■underground uranium mines. 


IV. Background InJorraation 

A. Industry Description 

Uranium mining involves the handling 
of large quantities of ore containing 
uranium-238 and its decay products. The 
concentrations of these radionuclides in 
ore may be up to one thousand times 
greater than their concentration in other 
rocks and soils. Uranium mining Is 
predominantly carried out by either 
surface (open pit) or underground 
mining methods, depending on the 
depth, ore grade, and thiclmess of the 
ore deposit. Underground uranium 
mines have generally accounted for 
about thirty to forty percent of the 
uranium oxide production in the United 
States. 

The underground uranium mining 
industry has undergone substantial 
changes in recent years due to declining 
demand and competition from low-cost 
foreign sources. The total number of 
underground mines fell from a peak of 
300 in 1960 to only six by March 1965. 
Currently, all underground uranium 
mining in the United States takes place 
in the western United States. In general, 
the mines presently operating are 
located in relatively remote areas of 
New Mexico, Colorado. Utah, and 
Arizona. Further reduction in the 
number of operating mines is expected 
during 1965. 

Production of uranium oxide by 
underground mines peaked at 9800 tons 
in I960; the industry estimates that 
uranium oxide production in 1965 will be 
approximately 1300 tons. EPA estimates 
that, based on Department of Energy 
projections of uranium oxide demand, 
the industry will produce dose to 3100 
tons of uranium oxide in 1965. The 
Agency has taken into account both its 
own and industry projections of uranium 
oxide production in assessing the risk 
associated with radon-222 emissions 
from underground uranium mines. 

B. Radionuclide Emissions from 
Underground Uranium Mines 

Radon-222 is the most significant 
radionuclide emitted to the above 
ground air from underground uranium 
mining activities. Radon-222 is released 
from underground mines in relatively 
high concentrations through mine 
ventilation systems. Results of 
measurement studies made at 27 large 
underground uranium mines during 
1976-1979 showed that radon-222 
emissions to air from individual mines 
ranged from 200 to 30.000 curies per year 
(Ci/y) with an average of 5600 Ci/y. 
These mines accounted for 
approximately 65 pcrce^^l of the uranium 
oxide produced by all underground 
mines In 1976. Based on these 


measurement results, the total radon-222 
emissions from all underground uranium 
mines in 1978 were about 240,000 curies. 
EPA estimates emissions of radoa-222 
will be about 80.000 curies in 1985, 
based on DOE projections of uranium 
oxide demand. Using industry 
projections of uranium oxide production, 
emissions of radon-222 will be about 
35.000 curies in 1985. 

It is important to note that the rate of 
radan-222 emissions from underground 
uranium mines is highly variable, 
depending upon a number of 
interrelated factors, including mine 
ventilation rates, ore grade, exposed 
surface area, mining practices, and 
geologic formations. In addition, these 
mines can differ significantly in their 
configuration. The wide diversity among 
mines makes it difficuh to predict 
emission rates of the effectiveness of 
emission reduction practices at any 
given mine. 

C Estimates of Exposure and Risk 

The risk associated with emissions 
from underground uranium mines is 
primarily due to the short half-life decay 
products of radon-222. Radon-222 
decays into a series of short-lined 
radionuclides. These decay products 
readily attach to dust particles that may 
become lodged in the lung when inhaled, 
thus irradiating the surrounding cells. 

Individuals living near an 
undeiground uranium mine can be 
exposed to increased levels of radon 
decay products of a result of radoiv222 
being released from the mine ventilation 
shafts. Radon-222 contained in the out¬ 
side atmosphere enters homes and other 
structures built near the mine exhaust 
vents through doors and windows, as 
well as other openings in the structure. 
The occupants of these structures may 
then be exposed to potentially harmful 
levels of radon-222 decay products. 

The increased lifetime risk of fatal 
lung cancer to individuals living near 
large undeiground uranium mines from 
the mine emissions is estimated to range 
from about one in one thousand to one 
in one hundred. The potential exists for 
an increased risk as great as one in ten 
in some situations. c.g. a person livii>g 
very close to several horizontal mine 
vents or in areas influenced by multiple 
mine emissions. EPA estimates the 
increase in the fatal cancer risk to the 
total population from radon-222 
emissions from underground uranium 
mines to have been about one to four 
fatal cancer cases per year during the 
peak production period of 1976-1962. 
With the decrease in the number of 
operating underground uranium mines, 
the increased risk of fatal cancer is 
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expected to range from four>tenths to 
two fatal cancer cases per year during 
the period 1983-1990. Based on industry 
production projections, the increased 
risk of fatal cancer in 1985 is estimated 
to range from three-tenths to six-tenths 
of a fatal cancer case. 

Exposure levels are derived from 
emission estimates, dispersion 
modelling, and population data. For any 
given emission rate, dispersion models 
predict concentrations at different 
distances from the emission source. By 
combining those estimated 
concentrations with census data on 
population densities, the number of 
people exposed at different 
concentrations can be estimated. 
However, several factors suggest that 
actual exposure levels to nearby 
individuals will be lower than those 
estimated. In estimating exposure, 
exposed individuals are assumed to be 
subjected to the emissions for 24 hours 
every day for 70 years (roughly a 
lifetime). This does not consider, for 
instance, the fact that most people in 
their daily routines move in and out of 
the speciBc areas where the 
concentrations are the highest. In the 
case of underground uranium mines, the 
average life of a mine ranges from 10-20 
years, although some mines have 
operated for almost thirty years. 

Several commenters expressed 
concern about the Agency's risk 
estimates and the need for regulation of 
this source category. Three specific 
points were addressed: (1) The risk from 
radon-222 emissions from underground 
uranium mines is not of the magnitude 
necessary to warrant regulation under 
section 112 of the Clean Air Act. 
therefore, the Agency should "delisf * 
radionuclides from regulatory 
consideration under section 112; (2) little 
evidence exists to indicate health effects 
result below total exposure levels of one 
hundred working level months; and (3) 
the decline in the uranium mining 
industry significantly deflates the 
already overestimated health risks 
presented by the Agency. 

The Agency has considered these 
interrelated issues and has concluded 
that the "listing** of radionuclides as a 
hazardous air pollutant within the 
context of section 112 of the Clean Air 
Act was entirely appropriate. Section 
122 of the Clean Air Act requires the 
Administrator to review all available 
relevant information and determine 
whether emissions of radioactive 
pollutants to the ambient air will cause, 
or contribute to. air pollution which may 
reasonably be anticipated to endanger 
public health. If the Administrator 
concludes that emissions of 


radionuclides meets this criterion, he 
must list and regulate radionuclides 
under section 108(a)(1). section 
111(b)(1)(A). or. if he finds that 
radionuclide emissions cause, or 
contribute to, air pollution which may 
reasonably be anticipated to result in an 
increase in mortality or an increase in 
serious irreversible, or incapacitating 
reversible, illness, section 112(b)(1)(A) 
of the Act, or take any combination of 
such actions. 

The Agency believes that emission of 
radionuclides from underground 
uranium mines meets the general 
criterion for an a^irmativc finding under 
section 122. Furthet, the Agency believes 
that emissions of radionuclides from 
underground uranium mines meet the 
criterion for regulation under section 112 
of the Act Specifically, there is no doubt 
that radionuclides are carcinogenic, 
mutagenic, and teratogenic. This 
conclusion is based on extensive 
scientific evidence derived from studies 
of both human and animal populations. 
Underground uranium mines emit radon- 
222 and its decay products in large 
quantities. Many studies in the United 
States and other countries of miners 
exposed to radon-222 gas and its decay 
products have presented highly 
convincing evidence that exposure to 
these radionuclides causes or 
contributes to lung cancer. 

Estimating the magnitude of the 
increased risk of developing lung cancer 
to individuals living near underground 
uranium mines and to the general 
population living downwind of the 
mines is complicated and uncertain. 
Epidemiological data exist that 
demonstrate a relationship between 
cumulative exposure to radon-222 decay 
products and increased lung cancer risk. 
There is substantial evidence that 
relates cummulative exposure of greater 
than approximately one hundred 
working level months (WLM) to an 
increased risk of lung cancer. While 
some studies based on human data 
indicate that exposure to less than one 
hundred WLM increases the risk of lung 
cancer, these data are less conclusive. 
There are considerable difficulties in 
demonstrating increased risk at a 
statistical confidence level of 95 percent 
for exposure at relatively low 
concentrations of radon-222 decay 
products because a very large study 
population is needed. It is often difficult 
to identify appropriate study 
populations large enough to conduct 
such studies to examine risks at very 
low levels. 

Cumulative expt>8ure to a person 
living near an undergound uranium mine 
due to mine emissions is not likely to 


exceed twenty WLM over his lifetime. 
(This assumes exposure to about 0.3 
WLM per year for about 70 years.) 
While this is considerably below 
cumulative exposures at which we have 
substantial human evidence relating to 
lung cancer, the Agency believes that 
such exposure is not below a threshold 
at which no signficant health damage 
could occur. Radiation protection 
organizations, national authorities, and 
prestigious scientific committees 
worldwide use the assumption that 
there is no threshold below which 
exposure to radiation docs not pose 
some risk to health. For example, the 
National Academy of Sciences' 
Committee on Biological Effects of 
Ionizing Radiation recommended that 
health risks from low level exposures to 
alpha radiation, such as that produced 
by radon-222 decay products, be 
estimated by extrapolating risks from 
higher exposures using a linear 
nonthreshold model, lliorefore, 
extrapolations from the available miner 
epidemiological data have been used by 
ERA to estimate risk at exposure levels 
caused by radon-222 emissions from 
underground uranium mines. 

Section 112 requires not only a finding 
that the pollutant at issue is hazardous 
in the abstract, but also that it poses a 
public health risk in its from as an air 
pollutant. By coupling information on 
radon-222 emissions form mines, air 
transport models, and health risk 
models, the Agency estimates that the 
increased lifetime risk to individuals 
living near an underground uranium 
mine could be about one chance in one 
hundred of incurring lung cancer 
because of the emissions. For 
perspective, the current average lifetime 
risk of developing lung cancer in the 
United States is about three in one 
hundred. Clearly, radon-222 emissions 
from underground uranium mines may 
significantly affect a nearby individual's 
lung cancer risk. In addition, several 
fatal cancers per year may result In the 
total population due to these emissions, 
depending on the quantity of ore 
pr^uction each year. 

In making its health risk estimates. 
ERA evaluated the air pollution risk of 
radon-222 emissions from underground 
uranium mines based on the magnitude 
of both current and potential emissions 
on observed and estimated ambient 
radon-222 concentrations, on the 
proximity of large populations to 
emitting sources, on estimates of health 
risk to exposed populations, and on 
considerations of uncertainties 
associated with risk estimates. The 
assessments and the assumptions 
to estimate lifetime risks are described 








Federal Register / Vol. 50. No. 74 / Wednesday. April 17. 1985 / Rules and Regulations 


15389 


to more detail in the Background 
Information Document. In addition, a 
itudy conducted during the period 197S- 
1980 by the New Mexico Environmental 
Improvement Division clearly 
demonstrated elevated concentrations 
of radon-222 in air near underground 
uranium mines in the Ambrosia Lake 
•rea of New Mexico. 

The Agency believes that there is 
sufficient evidence to conclude that 
potential increases in the risk of lung 
cancer to individuals and the general 
population due to radon-222 emissions 
from underground uranium mines may 
be anticipated to endanger public health 
snd may be anticipated to result in an 
increase in mortality. Consequently, 
regulation of this source category under 
sections 122 and 112 is appropriate. 

The Agency also believes that a 
standard limiting exposure of the public 
to radon-222 emissions from 
underground uranium mines is 
wtiranted, despite the low number of 
operating mines. The Congress intended 
in section 112 that EPA act by a date 
certain to protect the health of current 
and future generations from emissions of 
pollutants that it determined to be 
hazardous* This is still the Agency's 
responsibility even if, as some might 
argue, current production levels have 
reduced risk. Demand for uranium oxide 
may increase. In the peak production 
years, the increase in an individuars 
lifetime risk of lung cancer from radon- 
222 emissions from underground 
uranium mines may have been as high 
as one in ten to those individuals 
exposed to mulitiple mine vents and 
ta^ased population risk may have 
been as high as four fatal cancers per 
year. Without a standard such as fiiis. 
rislra to the public, both nationally and 
tegionally, would increase If demand 
and production of uranium oxide 
increases. 

Section 122 of the Clear Air Act 
allows EPA to use section 106(a)(1) or 
•ecUon 111(b)(1)(A) in combination with 
•wtion 112 If the Administrator 
oeiermines it to be suitable. At this time* 
we Agency has chosen to regulate 
radon-222 emissions from underground 
jifenium mines only under section 112, 
^^ent information suggests that 
^gulatlon under these other sections 
^Id not significantly improve control 
®f radon-222 emissions from 
iwderground uranium mines. Should 
information alter this conclusion. 
Agency may reconsider its approach 
w regulating undeiground uranium 
mines. 

^ntrol Technology 

&nce radon-222 is a noble gas and the 

olume of air discharged through mine 


vents is very large, at present there is no 
practical method to remove radon-222 
from the mine exhaust air. Application 
of conventional methods to remove 
radon-222 from mine ventilation air at 
the volumes of air which must be treated 
would require large, complex, unproven 
systems that would be extremely costly, 
i.e., adding at least $18 to $44 to the total 
cost of producing a pound of uranium 
oxide. (Currently, the average cost to 
produce one pound of uranium oxide 
from an underground mine is about $35.) 
The industry now employs a number of 
practices to reduce radon decay product 
concentrations in the mine to meet 
occupational exposure standards 
established by the Mine Safety and 
Health Administration. These practices, 
which include bulkheading abandoned 
areas of the mine, have the effect of 
reducing radon-222 emissions to the 
above ground air. 

At EPA’s request, the U.S. Bureau of 
Mines evaluated the cost and 
effectiveness of various work practices 
in reducing radon-222 emissions. The 
results of the study suggested that 
bulkheading could reduce emissions of 
radon-222 by about 10 to GO percent 
Based on the peak production year, the 
amount of population risk reduction 
achieved could range from two-tenths to 
two fatal cancer cases per year. 
Eslimates for 1983. the most recent year 
for which actual production data are 
available, range from one-tenth to one 
fatal case per year. In 1985. based on 
industry production projections, the 
amount of population risk reduction Is 
estimated to range from three- 
hundredths to three-tenths of a fatal 
cancer case per year. These are only 
rough estimates based on installing 
bulkheads in a presently uncontrolled 
mine (i.e., a mine with no bulkheads). 

Information presented during the 
public comment period indicates that 
uncertainty exists as to the amount of 
radon-222 emission reduction 
achievable by bulkheading in e.xistlng 
mines. This is in part due to the 
complexity in the configuration of these 
mines, past mining practices, and 
consideration of miner health and 
safety. The extent to which additional 
bulkheads can be installed to further 
reduce radon'222 emissions can only be 
determined on a case-by-case basis. 

Comments from the Industry 
supported EPA's conclusion that 
bulkheading is the only practical work 
practice that could be used to reduce 
radon-222 emissions to the above 
ground air. Other methods, such as rock 
sealants and backfilling, may also 
reduce radon-222 emissions; however, 
they are not thought to be as cost- 
effective or practical as bulkheading. 


After considering all the available 
information on control technologies, the 
Agency has concluded that bulkheading 
abandoned and temporarily abandoned 
mine areas to seal the radon-222 
underground is a practical method of 
reducing radon-222 emissions from the 
mines to the above ground air. 

E, Bulkheading 

Bulkheads arc air-restraining barriers 
used to direct air and prevent 
contamination or leakage of fresh air 
going to the active areas of the mine. 
This practice reduces the radon-222 and 
decay product concentrations in the 
active areas of the mine and also 
reduces the volumes of air needed to 
ventilate the mine. Bulkheading 
practices vary among mines; some 
mines make extensive use of bulkheads, 
while others use few bulkheads. 

A secondary benefit of bulkheading 
inactive areas of a mine is that radon- 
222 emanating from the rock surface will 
decay in the isolated area. Hence, this 
technique can also reduce radon-222 
emissions to the above groimd air. The 
amount of emission reduction achieved 
is dependent on the volume of inactive 
areas that are sealed with bulkheads 
and the amount of air removed from 
these areas. 

The radon-222 in the sealed area 
behind a bulkhead will build up to 
relatively high concentrations (i.e.. tens 
of thousands of picocuries per liter), so 
it is necessary to prevent or minimize 
any leakage of air from behind the 
bulkhead into the working areas of the 
mine. Any such leakage could 
significantly increase the radon decay 
product concentration to which the 
miners are exposed. Therefore, it is 
often necessary to maintain a negative 
differential pressure behind the 
bulkhead to prevent leakage of 
contaminated air into the active mine 
airways. This negative pressure is 
achieved by bleeding (i.e., removing) air 
from behind the bulkhead into an 
exhaust airway. For bulkheads to be 
effective In reducing radon-222 
emissions to above ground air. however, 
the amount of air bleed necessary to 
maintain an adequate pressure 
differential across the bulkhead must be 
minimized. The smaller the air bleed, the 
more radon-222 will decay behind the 
bulkhead rather than being released 
above ground. 

V. The Final Standard 

The complexity in the structure of 
underground uranium mines, the 
uncertainties in the effectiveness of in- 
minc control techniques, and the lack of 
suitable control technology to capture 
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radon-222 bei^g vented from the mines 
cause the Agency to conclude that an 
emission standard is not feasible. The 
effectiveness of techniques for radon- 
222 emission reduction is not known. 
This means that predictable, hence 
measurable, steps toward compliance 
with a generic emission standard can 
not be identified. In this instance, 
section 112(e)(1) of the Clean Air Act 
allows the Agency to prescribe a work 
practice or other type standard to 
control the pollutant. This standard, 
therefore, requires that bulkheading be 
used to reduce emissions of radon-222 
from the mines. A more thorough 
description of the individual 
components of the standard and the 
rationale follows. 

A. Applicability 

The standard is applicable to an 
owner or operator of an active 
underground uranium mine which has 
mined or will mine over 100.000 tons of 
ore during the life of the mine. Mines 
which have had or will have an annual 
ore production rate greater than 10.000 
tons must also comply with the 
standard, unless it can be demonstrated 
that the mine will not exceed a 
cumulative ore production of 100.000 
tons. 

An evaluation of radon-222 emissions 
from underground mines operating in 
1978 ai a function of cumulative ore 
production showed that 188 mines or 75 
percent of all the mines had a 
cumulative o>e production of less than 
100,000 tons. The estimated radon-222 
emission rate from each of these mines 
was less than 200 curies per year, and as 
a group they contributed only five 
percent of the total curies emitted by all 
underground uranium mines in 1978. 
Since the radon-222 emissions from 
underground uranium mines with 
cumulative ore productions of less than 
100,000 tons are small, the Agency has 
concluded that these mines need not be 
covered by the standard. 

One commenter suggested that the 
Agency eliminate the 100.000 tons of 
cumulative ore production criterion; 
another suggested increasing it to 
500,000 tons. The Agency has decided to 
maintain the cutoff at 100.000 tons 
cumulative ore production in order to 
include older mines which are likely to 
have signiOcant emissions of radon-222 
due to the large amount of surface area 
emanating this radionuclide. EPA chose 
the 100.000 tons cutoff based on the 
results of the study discussed 
previously. Ninety-five percent of the 
radon-222 emissions from underground 
uranium mines in 1978 were from mines 
with a cumulative ore production of 
100,000 tons or greater. 


The annual ore production value of 
10.000 tons was selected to ensure that 
mines which are likely to exceed 100.000 
tons of cumulative ore production will 
be covered by the standard on the 
effective date of the standard or at the 
time a new mine begins production. 
Evidence exists which indicates that 
mines with an annual ore production 
rate of 10,000 tons or greater are likely 
to mine 100,000 tons of ore during their 
lifetime. The standard allows a mine 
owner or operator to demonstrate that 
the mine will not exceed 100.000 tons of 
cumulative ore production, and, thus, 
not be subject to the standard. 

B, Bulkheading Requirements 

Comments generally agreed with the 
Agency's condusion that bulkheading is 
a practical method to reduce radion-222 
emissions to the above ground air from 
underground uranium mines. One 
commenter suggested that backfilling 
abandoned areas with mill tailings 
mi^t also yield some reduction in 
radon-222 emissions. This final rule, 
while prescribing bulkheading 
requirements, allows a mine oivner or 
operator the flexibility to use other 
methods of radon-222 control such as 
backfilling, upon approval by the 
Administrator. 

The standard requires that an owner 
or operator of an underground uranium 
mine install and maintain reliable 
bulkheads to isolate all abandoned and 
temporarily abandoned areas of the 
mine. If a negative pressure behind the 
bulkhead is nece.ssary, then a maximum 
of 20 percent of the total volume of air 
contained in the sealed area may be 
exhausted per day. Many commenters 
expressed concern about limiting the 
amount of air which can be drawn from 
behind a bulkhead to achieve a negative 
pressure. In some situations, this 
practice may result in an increase in 
rBdon-222 decay product concentrations 
in the working areas of the mine. In 
addition, it may be difficult or 
impractical to measure the amount of air 
removed from a bulkheaded area. 
Commenters requested that EPA 
eliminate the limitation on the amount of 
air which can be drawn from behind a 
bulkhead. 

EPA does not intend to promulgate a 
standard which increases miner 
exposure to radon decay products. 
However, a limit on the rate of removal 
of air from behind a bulkhead is 
necessary to provide sufficient 
residence time for the radon-222 in the 
isolated area to decay. A 20 percent per 
day value was selected as a balance 
between the need to minimize the rale 
of air removed from the isolated area 
and the need to maintain adequate 


negative pressure to prevent radon-222 
from leaking into active mine airways 
and Increasing the radon-222 decay 
product exposure to the miners. Our 
analysis estimates that, when the 
exhaust rate is maintained at 20 percent 
approximately 50 percent of the radon 
222 trapped behind the bulkhead will 
decay and thus will not be vented to the 
above ground air. Reducing the air 
exhaust rate to 10 percent per day 
would result in a radon-222 reduction of 
approximately 85 percent, but we do not 
have enough information at the present 
time to know if this will provide 
adequate protection of the miners. 

Industry representatives explained to 
EPA that the ventilation routes in many 
existing mines are designed so that air 
from active areas U exhausted through 
the inactive areas of the mine. As fresh 
air is brought into the mine, care is 
taken to prevent its contamination with 
radon-222 decay products prior to its 
reaching the active work areas. 
Bulkheads are constructed primarily to 
seal unused portions of the mine 
adjacent to the intake airways to 
prevent fresh air from escaping or 
becoming contaminated. In current 
practice, the mined-out areas become 
exhaust airways as the mining process 
retreats towards intake airways. 
Therefore, a major portion of the mined- 
out areas must be kept open to allow 
passage of air to the exhaust vents. In 
the case of one mine, ninety-six percent 
of the mine is inactive areas which serve 
as exhaust routes for contaminated air. 
Bulkheading is unlikely to be practical 
in these inactive areas unless major 
changes are made in the ventilation 
schemes of the mines, such as 
constructing new ventilation shafts In 
addition, entering these areas to 
construct bulkheads may jeopardize the 
health and safety of the miners because 
of high concentrations of radon-222 
decay products and ground instability- 
Commenters requested that EPA exempt 
from the requirements of the standard 
inaccessible areas and those areas 
which serve as ventilation passageways 

After hearing the comments discussed 
above and rexiewing the configurations 
of several existing mines, the Agency 
has decided to include a provision in the 
standard to allow mine owners or 
operators to apply for an alternative 
standard, if necessary-to protect miner 
health and safety. By including this 
option, rather than simply elir^nating 
the air exhaust rale limitation and 
exempting certain areas of a mine based 
on their function, the Agency hopes to 
provide incentive to design new mines 
in such a way as to limit radon-222 
emissions to above ground air. Industry 
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representatives acknowledged at the 
public hearing that a new mine could be 
designed to limit the number of inactive 
areas used as exhaust routes and to 
maximixe the amount of area which 
could be bulkheaded. 

C Reporting and Recordkeeping 

The Agency received numerous 
comments on the reporting and 
recordkeeping requirements of the 
proposed rule. In an effort to minimize 
the amount of additional time personnel 
must spend in a mine to meet its 
standard* EPA has decreased the 
number and frequency of the reporting 
•nd recordkeeping requirements 
imposed by the final rule. The revisions 
are as follows: 

ll) Inspections The frequency of 
inspections of bulkhead conditions and 
measurements of the air exhaust rate for 
those bulkheaded areas maintained 
under negative pressure has been 
reduced from monthly to quarterly. 
Records of these inspections must be 
kept at the mine and be available for 
review by EPA. 

(2) Bulkhead repairs The length of 
time allowed to make necessary repairs 
to bulkheads has been lengthened from 
three dajrs to ten days. This change 
allows mine operators greater flexibility 
in managing their work force. 

(V Annual report The amount of 
information that is required to be 
submitted annually to EPA has been 
reduced. A mine owner or operator must 
submit an annual certification of 
compliance with the final rule. Records 
of the number and volumes of 
abandoned and temporarily abandoned 
areas, the number of bulkheads 
maintained, and an estimate of the 
average amount of air in the bulkheaded 
sreas which is exhausted per day must 
^ kept at the mine. Annual submission 
of this information was required in the 
proposed rule. 

0. Definitions 

Based on public comments, several 
oerinitions were modified in the final 
nile. 

(1) The definitions of ^abandoned 
mine area** and **temporarily abandoned 
mine area** have been modified to 
^ompt not only those areas which 
function as escapeways, but also areas 
iormerly-uied as lunchrooms, shops, 

^ transformer or pumping stations, 
wsc areas have been exempted 
^use they are nonproduction areas 
Wch have low radon'222 emanation 
mtes. In addition, the exemption for 
J^ntilatlon passageways is now limited 
m Ventilation passageways designed to 
^Imize the distance to vents and no 

®Rer allows large mined^out areas to 


function as ventilation passageways. 
Exempting these areas from the 
bulkheading requirements would limit 
the amount of radon-222 emission 
reduction achieved by the standard. In 
particular, the Agency wants to ensure 
that new mines are designed to avoid 
this practice. 

(2) The definition of ‘‘active mine*’ has 
been modified to include only those 
mines in which ore or waste material 
are currently removed by conventional 
methods. This change was made to 
exempt slope leaching which does not 
require workers to enter the mine, 
except in rare instances. 

(3) A definition of “work** has been 
added to clarify the intent of the 
standard. For the purposes of the 
standard, “work** means mining activity 
done in the usual and ordinary course of 
developing and operating an 
underground uranium mine. 

VL Effects of the Final Standard 

The deadline imposed by the District 
Court requires the Agency to promulgate 
a standard for underground uranium 
mines based only on the currently 
available technical information. An 
accurate estimate of the radon-222 
emission reduction achieved by the 
standard cannot be made with existing 
information. The bulkheading 
requirements of the rule are expected to 
result in a decline in individual and 
population risks as emissions of radon- 
222 are reduced. Though the maximum 
individual risk In particular has not been 
reduced to levels EPA has selected in 
other standards, the very short time 
available for developing this rule, and 
the possibilitv that any reduction in risk 
to the general population might be 
achievable only by increasing the risk to 
miners, make it impossible to impose 
further controls at this time. EPA will 
continue to investigate this matter to 
determine the poasibility of tightening 
controls in the future. Since most mines 
already install bulkheads to reduce 
ventilation requirements, it Is not 
possible to estimate the Incremental 
radon-222 emission reduction achieved 
by the standard. EPA intends to gather 
additional information on the extent and 
nature of existing bulkheading practices 
and the efficacy of the standard. 

Further, the cost of the standard can 
only be generally estimated. Because we 
do not know the extent of present 
bulkheading practices or what 
additional bulkheading is practical, we 
cannot precisely estimate the cost to 
meet this standard. Limited modelling 
analysis shows that the cost of installing 
bulkheads ranges from about one to five 
cents per pound of uranium oxide 
produced* Based on the peak production 


year, the total cost to the industry could 
range from $200,000 to Sl.ooaooo per 
year. Cost to the total industry in the 
first year is estimated to range from 
$30,000 to $150,000. Even if these costs 
are significantly underestimated for 
some mines, it is highly unlikely that the 
cost of the standard would exceed one 
percent of the cost of producing uranium 
oxide. 

EPA intends to begin long-term 
studies, as necessary, to more 
thoroughly determine the efficiency and 
cost of bulkheads and other techniques 
for decreasing radon-222 emissions to 
the above ground air from underground 
uranium mines. Such a study would 
examine ways to reduce air emissions 
further without increasing potential 
exposure to miners. *rhe results of a 
study may lead to some modification of 
the Agency's standard. 

VIL Miscellaneous 

A. Docket 

The docket is an organized and 
complete file of all information 
considered by EPA in the development 
of this standard. The docket allows 
interested persons to identify and locate 
documents so they can effectively 
participate in the rulemaking process. It 
also serves as the record for judicial 
review. Transcripts of the hearings, all 
written statements, and other relevant 
documents are placed in the docket and 
are available for inspection and copying 
during normal working hours. 

B. General Provisions 

The general provisions of 40 CFR Part 
61, subpart A apply to all sources 
regulated by this rule. 

C State Implementation and 
Enforcement of Emission Standards 

D, Communications 

Communications with the 
Administrator regarding the reporting 
and recordkeeping requirements of this 
rule, as well as requests for waivers, 
shall follow the provisions of | 61.10, 
except as otherwise noted in this rule. 

£. Executive Order 12291 

Under Executive Order 12291, issued 
February 17.1961. EPA must judge 
whether a rule is a “major rule** and, 
therefore, requires that a Regulatory 
Impact Analysis be prepared. EPA has 
determined that this rule is not a major 
rule as defined in section 1(b) of the 
Executive Order because the annual 
effect of the rule on the economy will be 
less than $100 million. Also, it will not 
cause a major increase in costs or prices 
for any sector of the economy or for any 





15392 Federal Register / Vol. 50. No. 74 / Wednesday. April 17, 1985 / Rules and Regulations 


geographic region. Further, it will not 
result in any significant adverse effects 
on competition, employment, 
investment, productivity. Innovation, or 
the ability of United States enterprises 
to compete with foreign enterprises in 
domestic or foreign markets. Under 
Executive Order 12291. this rule was 
submitted to the Office of Management 
and Budget (OMD) for review. Any 
written comments from OMB to EPA 
and responses to those comments, are 
included in the docket 

F. Paperwork Reduction Act 

The information collection 
requirements contained in this rule have 
been approved by OMB under the 
provisions of the Paperwork Reduction 
Act of 1980,44 U.8.C. 3501 et seq, and 
have been assigned OMB control 
number 2060-0115. 

G. Regulatory Flexibility Analysis 

Section 603 of the Regulatory 
Flexibility Act 5 U.S.C 603, requires 
EPA to prepare and make available for 
comment an ^'initial regulatory 
flexibility analysis** in connection with 
any rulemaking for which there is a 
statutory requirement that a general 
notice of proposed rulemaking be 
published. The **initial regulatory 
analysis'* describes the effect of the 
proposed rule on small business entities. 

However, section 604(b) of the 
Regulatory Flexibility Act provides that 
section 603 "shall not apply to any 
proposed . . . rule if the head of the 
Agency certifies that the rule will not. if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities.'* 

EPA believes this fmal rule will have 
little or no impact on small business 
because the total costs associated with 
the standard will have relatively little 
Impact on the total cost of producing 
uranium oxide. In addition, the standard 
will apply only to large, operating 
underground uranium mines. 

For the preceding reasons. 1 certify 
that this rule, will not have significant 
economic impact on a substantial 
number of small entities. 

//. Judicial Review 

Judicial review of these standards is 
available only by filing a petition for 
review In the United States Court of 
Appeals for the District of Columbia 
Cir^t within 60 days of today's 
publication date. The requirements 
established in this notice may not be 
challenged lateen civil or criminal 
proceedings brought by EPA to enforce 
them. 


List of Subjects In 40 CFR Part 61 

Air pollution control Hazardous 
materials. Asbestos, Beryllium. Mercury. 
Vinyl chloride. Benzene, Arsenic, 
Radionuclides. 

Dated: April IC 1965. 

Lae M. Tbooiaa, 

Administrator, 

Part 61 of Chapter 1 of Title 40 of the 
Code of Federal Regulations is amended 
by adding the following Subpart B 
consisting of {{ 61.20 through 61.28: 

PART 61—(AMENDED! 

Subpart National Emission Standard for 
Radon-222 EmisskMia from UrKtarpround 
Uranium Minas 

Sac 

61.20 Applicability. 

61.21 Definitions. 

61.22 Standard 

61.23 Alternatives Standard 

61.24 Bulkhead Inspection and Testing. 

61.25 Bulkhead Repair. 

61Z8 Recordkeeping. 

61.27 Reporting Requirements. 

61.28 Source Reporting and Waiver Request 
Authority: Sec. 112 and 301(a) Clean Air 

Act as amended. 42 US.C 7412, 7601(a). 

Subpart B—National Emission 
Standard for Radon-222 Emissions 
from Underground Uranium Mines 

(61.20 AppUcsbittty. 

The provisions of this subpart are 
applicable to an owner or operator of an 
active underground uranium mine 
which 

(a) Has mined or will mine over 
100,000 tons of ore during the life of the 
mine; or 

(b) Has had or will have an annual ore 
pr^uction rate greater than 10.000 tons, 
unless it can be demonstrated that the 
mine %viil not exceed a total ore 
production of 100.(XX) tons during the life 
of the mine. 

{61.21 Definitions. 

As used in this subpart all terms not 
defined here shall have the meaning 
given them in the Clean Air Act or in 
subpart A of Part 61 and the following 
terms shall have the specific meanings 
given below: 

(a) "Abandoned area** means a 
deserted mine area in which work has 
ceased and in which further work Is not 
intended. Areas which function as 
escapeways. and areas formerly-used as 
lunclut>oms. shops, and transformer or 
pumping stations are not considered 
abandoned areas. Except for designated 
ventilation passageways designed to 
minimize the distance to vents, worked- 
out mine areas are considered 


abandoned areas for the purpose of this 
subpart. 

(b) "Active mine" means an 
underground uranium mine from which 
ore or waste material is currently 
removed by conventional methods. 

(c) "Area" means a man-made 
underground void from which ore or 
waste has been removed. 

(d) "Bulkhead" means an air¬ 
restraining barrier constructed for long¬ 
term control of radon-222 and radon-222 
decay product levels in mine air. 

(e) "Inactive mine" is a mine from 
which uranium ore has been previously 
removed but which is not an active mine 
as of the effective date of the standard. 
Inactive mines which become active 
mines after the effective dute of the 
standard are considered new sources 
under the provisions of subparts A and 
B of this part. 

(f) "Modification" as applied to an 
active underground uranium mine 
means any major change in the method 
of operation or mining procedure which 
will result in an increase in the amount 
of radon-222 emitted to air. The normal 
development or operation of an active 
mine, even though it results in an 
increase in emissions, is not considered 
a modification for the purposes of this 
subpart. 

(g) 'Temporarily abandoned area" 
means a mine area in which further 
work is not intended for at least six 
months. Areas which function as 
escapeways, formerly-used lunchrooms, 
shops, and transformer or pumping 
stations are not considered abandoned 
areas. Except for designated ventilation 
passageways designed to minimize the 
distance to vents, worked-out mine 
areas are considered temporarily 
abandoned areas for the purpose of this 
subpart if work is not intended In the 
area for at least six months. 

(h) "Underground uranium mine" 
means a man-made underground 
excavation made for the purpose of 
removing material containing uranium 
for the principal purpose of recovering 
uranium. 

(1) '‘Work" means mining activity 
done in the usual and*ordinary course of 
developing and operating a mine. 

{61.22 Standard. 

(a) An owner or operator of an 
underground uranium mine subject to 
this subpart shall install and maintain 
bulkheads to isolate all abandoned and 
temporarily abandoned areas according 
to the following requirements: 

(1) The bulkhead shall be a structure 
designed and constructed for long term 
control of the isolated area and shall be 
sealed to minimize air leakage through 








Federal Register / Vol. 5(X No. 74 / Wednesday. April 17, 1985 / Rules and Regulations 15393 


the bulkhead. The bulkhead shall be of 
sufficient structural strength to resist 
mechancial abuse, blasting shocks, air 
pressure differentials, and rock 
movement for an extended pehexi of 
time in the mine>operating environment. 
The basic bulkhead structure may 
consist of a timber or metal stud frame, 
covered with lumber, expanded metal 
lath, plywood, or other sheet products. It 
may be a continuous nonporous 
membranti or it may support such a 
membrane. A sealant shall be applied 
onto the basic structure and in the joints 
between the structure and the rock to 
form a continuous seal and radon 
barrier. The sealant shall be of a type 
that will provide a protective seal, and 
will not easily crack or develop holes or 
leaks. A sealant may consist of coatings 
of mortar, masonry, latex, uretane foam, 
or similar materials. A properly 
constructed and sealed bulkhead shall 
have no visible crocks or saps. 

(2) If negative pressure behind the 
bulkhead is used, then a maximum of 20 
percent of the total volume of air 
contained in the isolated area can be 
exhausted per day. 

(3) As mine areas become abandoned 
or temporarily abandoned after the 
applicable date of this standard, the 
mine owner or operator must install a 
bulkhead in compliance with the 
provisions of S 61.22(a) within 30 days of 
the area becoming abandoned or 
temporarily abandoned. 

(b) Upon written application from an 
owner or operator of an underground 
uranium mine subject to this subpart, 
the Administrator may approve 
alternative bulkhead designs or 
construction, or other methods for 
isolating abandoned or temporarily 
abandoned areas, if such alternatives 
can be shown to provide isolation of the 
area equivalent to the requirements of 
lei.22(a)(l). 

161.23 Altsmalivt Standard. 

(a) If compliance with the 
requirements of § 61.22 will result in 
increased radon>222 decay product 
concentrations in the active areas of the 
aiine. will require workers to enter 
ansafe areas, or will otherwise be 
unpractical to achieve because of unique 
Of unusual circumstances, then the 
owner or operator of an existing source 
(ks.. existing active mine) may apply to 
the Administrator for an alternative 
^tsndard. The Administrator may 
Wablish an alternative standard if the 
applicant demonstrates that an 
Julcmative is necessary to provide for 
health and safety of the workers and 
^11 minimize the exposure of nearby 
individuals and the general population 
*0 radon-222 decay products, to the 


extent practical. Applications for an 
alternative standa^ shall be made 
within 90 days of the effective date of 
the standard and include the following 
information: 

(1) The reasons for requesting an 
alternative: 

(2) A description of the alternative 
requested; 

(3) A description of all measures that 
have been taken or will be taken by the 
mine owner or operator to minimize the 
exposure of nearby individuals and the 
general population to radon-222 decay 
products, to the extent practical. 

(4) A schedule for complying with the 
alternative standard. 

(b) An inactive mine which again 
becomes active may request an 
alternative standard under { 61.23(a). 
Application for an alternative standard 
must he submitted as part of an 
application for approval of construction 
or modification as required under 

5 61.07. 

(c) Requests for an alternative 
standard shall be sent to the Assistant 
Administrator for Air and Radiation 
(ANR-443), U.S. Environmental 
Protection Agency. 401 M Street. SW.. 
Washington. D.C. 20460. 

5 61.24 Bulkhaad Inspection and Testing. 

An owner or operator of an 
underground mine subject to the 
requirements of 5 61.22 shall conduct the 
following bulkhead inspections and 
tests: 

(a) A visual inspection of the 
condition of each bulkhead required ^ 
under 5 61.22 (b) shall be conducted 
every three months by a qualified 
representative of the mine owner or 
operator to determine if. in his or her 
judgment, the integrity of the bulkhead 
is in compliance with the requirements 
of 5 61.22(a)(1). A record of each 
inspection shall be made in accordance 
with the requirements of 5 61.26. 

(b) For bulkheaded areas maintained 
under negative pressure, measurement 
of the air exhaust rate from the area 
shall be made at least every three 
months to determine compliance with 
the requirement of 5 61.22(a)(2). A 
record of each exhaust rate 
measurement shall be made in 
accordance with the requirements of 

5 61.2a 

(c) Upon written application from an 
owner or operator of an underground 
uranium mine subject to this subpart, 
the Administrator may approve 
alternative testing and inspection 
procedures if such alternative 
procedures can be shown to provide 
reasonable assurance that the mine is in 
compliance with the requirements of 

5 61.22(a). 


561.25 Bulkhead Repair. 

Bulkheads determined not to be m 

compliance with the requirements of 
5 ei.22(a) during inspections required 
under 5 61.24 shall be repaired within 
ten days in accordance with the 
requirements of 5 61.22(a) 

561.26 Recordkeeping. 

Records of inspections and tests 

required under 5 61.24 shall be 
maintained as'described below. These 
records shall include a bulkhead 
identification number and location and 
the date of each inspection or test. 

(a) The results of each inspection 
required under 5 61.24(a) shall be 
recorded at follows: 

* (1) A description of the condition of 
the bulkhead including identification of 
any damage and the extent of damages. 

(2) A determination that the bulkhead 
is in compliance with the specifications 
of 5 61.22(a) or that repairs are needed. 

(b) A record shall be maintained for 
each bulkhead repaired under the 
requirements of 5 61.25. 

(c) A record shall be maintained for 
each air flow rate measurement 
conducted under the requirements of 

5 61.24(b). These records shall show the 
results of each test and the method used. 
The percent of the total air volume 
behind the bulkheaded area which is 
exhausted per day at the measured flow 
rate shall be recorded. 

(d) Records of inspections and tests 
shall be maintained at the mine and 
made available for inspection and 
copying by the Administrator for a 
minimum of two years. 

(e) A current map or schematic of the 
mine showing the location of each 
bulkhead required under 5 61.22(a) and 
the approximate air volume of the 
isolated area shall be maintained. Each 
bulkhead shall be assigned an 
identification number which shall be 
used in inspections and tests, and the 
reporting requirements of 55 61.24 and 
61.26. This map shall be kept at the mine 
and be made available for review by the 
Administrator. 

(Approved by the Office of Management end 
Budget under the control number 2000-0115) 

5 61.27 Repoftlng Requirements. 

(a) An owner or operator of an 
underground uranium mine subject to 
the requirements of this subpart shall 
submit a certification to the 
Administrator by March 1.1986. and 
annually thereafter. This certification 
shall be based on information and data 
concerning the calendar year 
immediately preceding the required data 
for submission of the certification and 
shall consist of a statement that the 
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bulkheading requirements of { 61.22(a) 
or any alternative standard established 
under $61^ have been implemented. 

(b) If a waiver of compliance is 
granted, this certification is to be 
submitted on a date scheduled by the 
Administrator. 

(Approved by the Office of Management and 
Budget under control number 2060-0115) 

S 61.2S Source Reporting and Waiver 
Request 

(a) The owner or operator of any 
existing source, or any new source to 
which a standard prescribed under this 
subpart is applicable which had on 
initial startup which preceded the 
effective date of a standard prescribed 
under this subpart shall within 90 days 
after the effective date, provide the 
following information in writing to the 
Administrator 

(1) Name and address of the owner or 
operator 

(2) The location of the source: 


(3) A brief description of the nature, 
size, design, and method of operation of 
the mine including: (i) current or 
expected annual ore production rates. 

(ii) current cumulative ore production, 

(iii) expected cumulative ore production 
over the life of mine; 

(4) The number of abandoned and 
temporarily abandoned areas in the 
mine and the number of these areas 
which are isolated by bulkheads: and 

(5) A statement by the owner or 
operator of the source as to whether he 
can comply with the standard 
prescribed in this subpart within 90 days 
of the effective date. 

(b) An owner or operator of an 
existing underground uranium mine (i.e., 
existing source) unable to operate in 
compliance with the standard 
prescribed under this subpart or lacking 
sufficient information to apply for an 
alternative standard within 90 days of 
the effective date of the standard may 
request a waiver of compliance with 


such standard for a period not 
exceeding two years from the effective 
date. Any request shall be in writing and 
shall include the following Information: 

(1) The reasons for requesting the 
waiver; 

(2) A schedule for achieving 
compliance with the standard, or If 
applicable, the alternative standard, 
including the steps which will be taken 
to come into compliance including a 
date by which each step will be 
achieved; and 

(3) Interim emission control steps will 
be taken during the waiver period. 

(c) Changes in the information 
provided under paragraph (a) of this 
section shall be provided to the 
Administrator within 30 days after such 
change, except that if changes will result 
from modification of the source, as 
defined in §{ 61.02, the provisions of 
i 81.07 and 61.08 are applicable. 

[FR Doc. 85-9200 Filed 4->16-aS; B:45 ecnl 
aitUMQ COOC SMO-SO-M 
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DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

SO CFR Parts 13 and 17 

Importation of Greon Turtle Parts and 
Products 

aqcncy: Fish and Wildlife Service. 
Interior. 

action: Response to petition for 
rulemaking: proposed rule.__ 

summary: The Cayman Islands 
Government, on behalf of the Cayman 
Turtle Farm. Ltd., has petitioned the Fish 
and Wildlife Serv ice to amend the 
existing prohibition on Importation into 
the United States of the parts and 
products of green sea turtles (Cbclonia 
mydas]. In response, the Service 
proposes to amend the existing 
regulations applicable to trade in green 
sea turtle parts and products. The 
proposed rule would allow importation 
of green sea turtle parts and products 
derived from populations approved for 
such trade by the Parties to the 
Convention on International Trade in 
Endongered Species of Wild Fauna and 
Flora and by the Director of the Service. 
The proposed rule would allow neither 
trade in live green sea turtles nor taking 
of green sea trutles from the wild. 

DATE: Public comments will be accepted 
until June 7, Isas. 

ADDRESSES: Comments may be mailed 
to Director (LE). Fish and Wildlife 
Service. P.O. Box 28006. Washington, 
D.C 20005. or delivered to the Division 
of Law Enforcement, Fish and W'ildJife 
Service. 3rd Floor. 1375 K Street. NW., 
Washington. D.C.. between the hours of 
a.'OO a.m. and 4:00 p.m. Comments should 
bear the identifying notation REG 77-02, 
All materials received, including the 
Cayman Islands’ Petition, may be 
inspected weekdays during normal 
business hours at the Office of the 
Service’s Division of Law Enforcement. 
3rd Floor, 1375 K Street NW., 
Washington. D C. 

FOR FURTHER INFORMATION CONTACT. 

Kathleen King, Enforcement Specialist. 
Branch of Investigations. Division of 
Law Enforcement, Fish and Wildlife 
Service, U.S. Department of the Interior. 
P.O. Box 28006, Washington. D C. 20005. 
Telephone (202) 343-9242. 
SUPPLEMENTARY INFORMATION: 

Background 

The green sea turtle is a species listed 
pursuant to the Endangered Species Act 
of 1973. as amended. 18 U.S.C. 1531- 
1543. The creen sea turtle is listed us 
threatened, except for certain 
populations that are listed as 


endangered. 50 CFR 17.11. Species listed 
as threatened generally are subject to 
regulations that allow importation only 
pursuant to permit, for noncommercial 
purposes and under extremely limited 
circumstances. 50 CFR 17.21 and 17.31. 
The Service may, however, promulgate 
special regulations for a species or 
population listed as threatened. 16 
U.S.C. 1533(d); 50 CFR 17.31(c). On July 
28.1978. the Service and the National 
Marine Fisheries Service jointly issued 
special regulations that, among other 
things, prohibit all importation of the 
green sea turtle. 43 FR 32800: 50 CFR 
17.42(b), 227.71 and 227.72. The Cayman 
Turtle Farm. Ltd. (COH. which operates 
a maricuJture operation in the Cayman 
Islands where it breeds green sea turtles 
for scientific purposes, challenged the 
regulations. A federal court ruled, 
however, that the omission of a 
mariculture exemption was within (he 
agencies' authority under the 
Endangered Species Act, was not 
precluded by the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES), and was adequately supported 
by the administrative record Cayman 
Turtle Farm, Ltd, v. Andrus, 478 F. Supp. 
125 (D. D.C. 1979). 

The green sea turtle is also listed on 
Appendix I to CITES. See 50 CFR 23.23. 
CITES provides that species listed on 
Appendix I may only be traded if they 
are accompanied by import and export 
permits that may only be issued under 
certain conditions. Art. Ill, ff 2.3; 50 CFR 
Part 23, Subpart B. An import permit 
may only be issued if. among other 
things, the import will be for purposes 
that are not detrimental to the survival 
of the species and not primarily 
commercial. Art. Ill, H 3(a), (c). Species 
listed on Appendix II to CITra may be 
traded if the country of export issues a 
permit for their shipment. Art. IV, f 2. 
Under certain conditions a population of 
a species listed on Appendix 1 may be 
deemed to be included on Appendix II 
and thus be subject to the less 
restrictive permit requirements 
applicable to Appendix II species. For 
instance. Article VII. Paragraph 4 of 
CITES provides, among other things, 
that specimens of animal species 
included in Appendix I that ore bred in 
captivity for commercial purposes shall 
be deemed to be included on Appendix 
11. Conf. 2.12, a resolution adopted by 
the Parties to CITES in 1979, confirms 
(hat such specimens are subject to the 
export permit and other provisions of 
Article IV. Another example is Conf. 

3.15, which was adopted by the Parties 
In 1981. Conf. 3.15 allows a population of 
species included in Appendix I to be 
included in Appendix II if the population 


is no longer endangered and would 
benefit by ranching. Ranching is defined 
to mean the rearing in a controlled 
environment of species taken from the 
wild. 

By letter dates May 24.1984, the 
government of the Cayman Islands 
submitted to the Secretary of the Interior 
a petition to amend 50 CFR Part 17 in 
oi^cr to allow importation and 
reexportation of green sea turtle parts 
and products and their trade in 
interstate and foreign commerce. The 
requested regulatory amendment would 
apply only to parts and products of 
members of a population listed on 
Appendix 11 of CITES or to an operation 
that, in the judgment of the Secretary, is 
entitled to the bred In captivity 
exception in Article IV, Paragraph 4 of 
err^ or otherwise qualifies under 
CITES for international trode for 
commercial purposes. 

The United Kingdom has filed a 
proposal on behalf of the Ca>inan Island 
that would allow the transfer of the 
green sea turtle population maintained 
by CTF from Appendix I to Appendix IT 
and allow trade in parts and products of 
that population. This proposal has been 
submitted for approval at the Fifth 
Meeting of the Conference of the Parties 
to CfTK to be held In Buenes Aires. 
Argentina from April 22 through May 3. 
1985. Similar proposals have been 
submitted by Surinam and Reunion. The 
United States will participate in this 
Meeting as a Party to CFITBS. 

The Service’s Wildlife Permit Office, 
which is the Management Authority of 
the United States designated in 
accordance with Article IX of CITES, is 
preparing negotiating positions with 
respect to each proposal that will be 
presented to the Conference of the 
Parties to CffES in Buenes Aires. The 
proposed negotiating position of the 
United States with respect to the various 
green sea turtle proposals that will be 
before the Parties to CITES in Buenes 
Aires is that the United States will 
amend its regulations to allow impoit 
and trade for commercial purposes of 
green sea turtle parts and products 
derived from populations removed by 
the Parties to CITES from Appendix I 
and/or listed on Appendix II or III. The 
final negotiating positions of the United 
States will be announced before April 
22,1985. 

Tbe Proposed Rule 

In response to the rulemaking petition 
submitted by the Government of the 
Cayman Islands the Service proposes to 
amend 50 CFR Ports 13 and 17 to allow 
for import and commercial trade in 
green sea turtle parts and products 
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derived from green sea turtle 
populations that, as a result of action by 
the Parties to CITES, have been 
removed from Appendix I listed on 
Appendix 11 or Ill. The Service will not 
issue a final rule unless the Conference 
of the Parties to COES approve at least 
one of the proposals dealing with listing 
and trade in green sea turtle parts and 
products, and will not issue a final rule 
earlier than 90 days following the 
Buenes Aires meeting, when any 
amendment to Appendices I and II 
would become effective. CITES Art. XV. 
life). 

Section 4(d) of the Endangered 
Species Act. 16 L1.S.C. 1533(d), requires 
that the Service shall issue regulations 
for threatened species as it “deems 
necessary and advisable to provide for 
the conservation of the species.'* The 
Ser\ ice believes that any proposal to 
move a particular green sea turtle 
population from Appendix 1 that is 
approved by the Parties to CITES would 
meet this standard. Approved ranching 
operations must, for instance, “be 
primarily beneficial to the conservation 
of the local population'* and “have no 
significant detdmcntal impact on wild 
populations." Conf. 3.15. Approved bred 
in captivity operations must be 
"established in a manner not 
detrimental to the survival of the species 
in the wild." Conf. 2.12. 

In declining to include a mariculture 
exemption in 50 CFR 17.42(b) when it 
was first promulgated in 197^ the 
Service advanced several supporting 
arguments. The Service found that (1) 
trade in commercial mariculture 
products would have a deleterious 
impact upon wild sea turtle populations. 
(2] measures to enforce compliance with 
the exemption were inadequate to avoid 
threats to the wild populations. (3) the 
scientific research benefits from the 
exemption did not outweigh the risks to 
suivival of the wild populations, and (4) 
the Cayman Turtle Farm was not totally 
^dependent of wild eggs and turtles. 

The court in Cayman Turtle Farm. Ltd 
^•Andrus, supra, ruled that each of 
these findings had support in the 
administrative record of the rulemaking. 
The Service does not, however, believe 
that these findings arc applicable to the 
current rulemaking. Each of the four 
Sectors that militated against granting a 
Sericulture exemption in the 1978 
rulemaking referred to a potential 
Adverse impact on wild populations of 
Jrecn sea turtles. The proposed rule, on 
the other hand, would effectively require 
• finding that wild populations would 
not be harmed prior to commencement 
of commercial Import and trade in green 
•ca turtle parts and products. As noted 


above. Conf. 2.12 and 3.15. which 
became effective subsequent to the 1978 
rulemaking and the Cayman Turtle 
'Farm decision, require that approved 
ranching and bred in captivity 
operations not operate to the detriment 
of wild populations. The proposed rule 
thus would allow imports only from an 
operation found by the Parties to CITES 
to operate without detriment to wild 
populations. In addition, the Service 
believes that the permit and marking 
system set out in the proposed rule 
would ensure compliance with the rule 
to avoid illegal imports of wild green sea 
turtle parts and products. 

The proposed rule consists primarily 
of the addition of a new subparagraph 
(c) to 50 CFR 17.42. The sea turtle 
special rule in 50 CFR 17.42(b) would 
apply as in the past except that it would 
not apply to populations of green sea 
turtle special listed in 50 CFR 17.11. 
These populations, which would have to 
be approved by the Parlies to CITES for 
removal from Appendix I and/or 
inclusion on Appendix 11 or III, would 
instead be subject to the provisions of 
proposed 50 CFR 17.42(c), provided that 
the Director of the Service also 
approved their special listing in SO CFR 
17.11. 

Proposed 50 CFR 17.42(c) would allow 
import and trade in green sea turtle 
parts and products but would not 
authorize import and trade in live turtles 
and takings of green sea turtles from the 
wild. Any commercial importation of or 
other commercial trade in green sea 
turtle parts and products would be 
allowed to take place only pursuant to a 
special permit issued in accordance with 
proposed 50 CFR 17.42(c)(4). In addition, 
imported or commercially traded green 
sea turtle parts and products would 
have to be marked and identified in 
accordance with proposed 50 CFR 
17.42(c)(5). 

Determination of Effects 

The Deportment of the Interior has 
determined that the proposed rule is not 
a major rule under Executive Order 
12291. The Department has also certified 
that the proposed rule will have no 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act. 5 
U.S.C. 601 ct seq. These determinations 
are discussed in more detail in a 
“Determination of Effects'" which has 
been prepared by the Service. A copy of 
that document may be obtained by 
contacting the person identified above 
under “FOX further information 
CONTACT." 


Paperwork Reduction Act 

The collection of information 
requirements contained in the proposed 
rule, including the maintenance and 
retention of records and the application 
for permits, has been submitted to the 
Office of Management and Budget for 
review under 44 U.S.C. 3504(h] of the 
Paperwork Reduction Act. Comments 
concerning these requirements should 
be directed to the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget. Attention; 
Interior Desk Officer, Room 3201. 
Washington, D.C. 20503. The 
information collection requirements 
contained in proposed 50 CFR 17.42(c) 
that relate to marking and labeling of 
the parts and products of the specially 
listed population do not require ^ 
approval of the Office of Management 
and Budget under 44 U.S.C. 3501 et seq.. 
because there are fewer than ten 
respondents annually. 

Natural Environmental Policy Act 

A draft Environmental Assessment 
has been prepared in conjunction with 
this proposed rule. It is on file with the 
Division of Law Enforcement, U.S. Fish 
and Wildlife Service, 3rd Floor. 1375 K 
Street NW., Washington, D.C. 20005. and 
may be examined during regular 
business hours. Single copies are also 
available upon request by contacting the 
person identified above under “for 
further information contact." 

List of Subjects 

50 CFR Part 13 

Administrative practice and 
procedure, Exports, Fish. Imports, 
Penalties, Reporting requirements, 
Wildlife. 

50 CFR Part 17 

Endangered and threatened wildlife. 
Fish. Marine mammals. Plants 
(Agriculture). 

Regulation Promulgation 

For the reasons set out in the 
preamble. Subchapter B. Chapter 1 of 
Title 50 Code of Federal Regulations is 
proposed to be amended as follows; 

PART 13->( AMENDED! 

1. Authority for Part 13: 

Authority: 18 U.S.C. 42: sec. 4. Pub. L 97-79. 
95 Sl«l. 1074 (16 U.S.C. 3373): see. 7. Puh. L 
07-79, 95 Stat. 1078 (18 U.S.C. 3376); sec. 3. 
Pub. L 85-186, 40 Slat 755 (16 U.S.C 704h 
sec. 3(h)(3). Pub. L 95-818. 92 SUt 3112 (16 
U.S.C. 712): sec. 2.54 Stat 251. as amended 
by sec. 9. Pub. L 95-618.92 Slat 3114 (10 
U.S.C 668a); sec. 102, 78 Slot. 73 (19 U S C 
1201, “Schedule 1, Part 15D. Iteadnolr 2(1). 
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Tariff Schedule* of the United Slale*”: oec. 
9(d). Pub. L S3-20S. 67 Slat. 603 (16 U.S C 
iSSafd); lec 6(a)(1). Pub. L 06-150,93 Slat 
1226 (16 U.S.C 1S37a); R.0.11911.41 FR 
15683. 3 CFR. 1976 Comp- p. 112. tec. 101. 

Pub. L 03-205,87 Stat. 606. a* amended by 
»RCC. 2 and 3. Pub. L 94-359.90 StaL 376ac 
sec. 7. Pub. L 06-3SR. 90 StaL 911 and 912: 
sec. 5. Pub. L 9S-632.92 Stsl. 3760; sec. 7. 

Pub. L. 96-159,93 Stat. 1230 (16 U.S.C. 1539); 
sec. 11. Pub. L. 93-206. 67 Stat. 607, as 
amended by sec. 6(4), Pub. L 95-632,92 StaL 
3761 (16 U.8.C 1S40(bX2Kf); sec. 13(d|. 86 
Slat. 905. amending 86 StaL 460 (16 U.&C. 
742)-l); Title I amended by Tide II sec. 201(e). 
Pub. L 96-47a 94 Stat. 2241 (16 U.S.C. 1362): 
65 Stat. 290 (31 U.S.a 403(a)). 

Source; 30 FR 1161. |an. 4.1074. unless 
otherwise noted. 

2. i 13.11(b)(2) is revised to read as 
follows: 

{13.11 (Amended) 

• • • • 6 

(b) • • • 

(2) Exception to designated port (50 
CFR Part 14)* import/export license (SO 
CFR 14.93). special listed population 
trade (50 CFR 17.42). migratory bird 
permit, other than banding (50 CFR Part 
21) and bald or golden eagle permits (50 
CFR Part 22)<~special agent in charge of 
the law enforcement district in whi^ 
the applicant resides or maintains its 
principal place of business if the 
applicant is a corporation or business, 
or, if the applicant is a foreign national 
business, or corporation, in which the 
resident agent designated to accept 
service of legal process and to maintain 
records, resides, or maintains its 
principal place of business. (See 50 CFR 
10.22 for addresses and boundaries of 
the law enforcement districts). 

3. Amend i 13.11. paragraph (dl(4) by 
adding under the column Type of Permit 
the words **Special Listed Population— 
Trade. (Part 17]" and under the column 
Fee the flgiire "$100." 

4. § 13.12 (Amended) 

(b) Amend { 13.12. paragraph (b) by 
adding under the topic Type of Permit, 
the words "Special Listed Population— 
Trade" and under the topic S^tion, the 
entry "{ 17.42." 

part 17—endangered and 

THREATENED WILDLIFE AND PLANTS 

5. Authority for Part i7. 

Authority: Pub. L 93*^. 87 Slat. 884: Pub. 
L 94-059; 00 Slat. 911; Pub. L 95-832.92 Stat. 
3751; Pub. L 96-159.03 Stat 1225; Pub. L. 07- 
304, 96 SUt 1411 (18 U.S.C 1531. at weq.), 
unless otherwise noted. 

6. Section 17.11(h] is amended by 
inserting the following entry into the 
table under appropriate column 
headings: 
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7. Section 17.42(b) ia revised as shown 
below; 

917.42 lAmanded] 

• 6 • • • 

(b) Green sea turtle (Chelonia mydas). 
loggerhead sea turtle (Caretta caretta), 
olive ridley sea turtle (Lepidochelys 
olivacea) (these do not include the 
populabons listed as endangered in 

117.11 or the populations of green sea 
turtle subject to regulation as special 
listed populations in 9 17.42(c].) 

6 • • • • 

8. A new 9 17.42(c) is added to read as 
follows: 

6 • • 6 • 

(c) Green sea turtle (Chclonta mydas)* 
Special listed populations. 

(1) Scope. The regulations of this 
subparagraph (c) are a special rule 
which apply only to trade in parts and 
products derived from populations of the 
green sea turtle (Chelonia mydas) 
approved for dehsting from Appendix I 
or listed on Appendix U or 111 as a result 
of an action by the Parties, Convention 
on International Trade In Endangered 
Species of Wild Fauna and Flora, and 
approved by the Director. These 
relations do not apply and do not 
permit trade in live specimens of green 
sea turtle (Chelonia mydas) which shall 
continue to be subject to the full 
protection of the most restrictive listing 
applicable to the specinr>en and in 
particular to the regulations and 
exceptions in 9§ 17.21,17.31,17.42(b) 
and 227.72. 

(2) Definitions. As used in this special 
rule; 

"Identification Number" means a 
unique number identifying product unit 
by country, product registration number 
and year of craft e.g. KYOl/85, KY 
represents the Cayman Islands utilizing 
the two letter code to be included in 50 
CFR Appendix A, Chapter 1. 01 


represents the item registration number 
and 85 represents the year. 

"Label" is an affixation to or markings 
made using silk screen or other process 
using permanent inks or dyes placed 
directly on a manufactured article or 
container giving information as to the 
nature, quality, numbers, weight, or the 
contents of a package or container, 
name of the maker, and any other 
information. 

"Master Carton" is a unit, package or 
container for sea turtle parts or products 
which is the smallest unit of that 
specific part or product to be imported 
Regardless of dimensions, the master 
carton is constructed of materials and In 
a manner or form so that, once closed, 
sealed, or packaged in the country of 
origin of the sea turtle from which the 
part or products were derived, the 
master carton cannot be opened without 
physical and readily visible destruction 
of the Integrity of the carton itself. While 
the master carton may contain smaller 
packages of sea turtle parts or products, 
those smaller packages or the products 
arc not eligible for import except within 
the exception for noncommercial 
importations as personal accompanying 
baggage. 

"Product" is anything manufactured, 
produced, fabricated or crafted from or 
by human or mechanical effort, resulting 
from a natural process, or part of 
specimens included in a specially listed 
population from an operation approved 
pursuant to CITES Resolutions and does 
not include live specimens. 

"Product Unit" means the smallest 
item of each tea turtle part and product 
that will be individually marked and 
entered into trade. 

"Primary Container" means any 
container used to wrap or otherwise 
immediately to contain sea turtle parts 
or products. 
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'‘Uniform Marking System** means a 
i)'stem of marking each product unit 
approved by the Parties, Convention on 
International Trade in Endangered 
Species for a specially listed population 
of a species which as a minimum 
includes the International Organization 
for Standardization code for the country 
di origiOt a unique identification number 
and the year of production, or if for 
product units on hand or manufactured 
from products of the operation on hand 
at the time the proposal for special 
bsting of that species was approved by 
CITES. 

(3) Prohibitions, The following 
prohibitions apply to all parts and 
products of green sea turtle (Chelonia 
ciydas) subject to this subparagraph: 

(i) Import No person may import 
green sea turtle [Chelonia mydos) parts 
and products except parts and products 
marked and identified in accordance 
with this special rule and imported from 
the country of origin or a nonproducing 
country approved by the Service which 
balso without an indigenous population 
of green sea turtle [Chelonia mydas) 
listed as endangered pursuant to 50 CFR 
Part 17 or on Appendix I to the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (50 CFR Part 23). (i) Any natural 
person may import as a noncommercial 
importation as part of personal 
accompanying baggage only properly 
marked and identified items of polished 
shell, shell products, finished cosmetic 
products, and leather goods when each 
item is marked by the producing country 
and accompanied by valid 
tiocumentation stating that the item is a 
part or product of that producing 
country’s approved ranched or 
otherwise specially listed population of 
Srocn sea turtle [Chelonia mydas], (ii) 
Any importation that is not a 
noncommercial importation as dcfiped 
hy i 17.42(c)(3)(a)(i) is a commercial 
importation of green sea turtle and shall 

I only be imported pursuant to special 
Pwmit issued by the Service pursuant to 
subparagraph (4). 

(ii) Export or Re-export. Export or re¬ 
export of green sea turtle (Chelonia 
^ydas) parts or products subject to this 
•P^ial rule is prohibited. 

(iii) Commercial Transactions Other 
yfon Importations, No person may 
Wiver. receive, carry, transport or ship 
®y any means whatsoever or may sell 
(except at retail to the final and ultimate 
^nsumer of the part or product), 
purchase (except at retail as the final 
^<1 ultimate consumer), or offer for sale 
purchase, any parts or products of 
sea turtle (Chelonia mydas) which 
been imported subject to this 
•Pccial rule except pursuant to special 


permit issued under conditions of 50 
CFR Part 13 and in accordance with 
subparagraph (4). 

(4) Permits. In addition to the general 
conditions set forth in Part 13 of this 
chapter, each permit issued under this 
special rule is subject to the following 
special conditions. 

(i) Permits, except for permits in 
accordance with § 17.32 arc not 
available for live specimens of green sea 
turtles [Chelonia mydas): 

(ii) The application for a special 
permit must be submitted to and 
approved by the Director by the person 
who wishes to engage in any 
commercial activity related to green sea 
turtle [Chelonia mydas] parts or 
products from a specially listed 
population and must be submitted on an 
officitil application form (Form 3-200) 
provided by the Service. The application 
shall contain as an attachment the 
following information: 

(A) The name, and address of the 
applicant. If the applicant is a business 
or corporation, whether foreign or 
domestic, the application shall designate 
a resident agent for the applicant listing 
the name and correct address of the 
agent and shall provide that the resident 
agent is appointed and designated to 
receive and accept on behalf of the 
applicant all legal process related to the 
enforcement of these regulations: any 
permit issued under this subchapter 
shall lapse and be void if at any lime a 
business or corporation, foreign or 
domestic, fails to be represented by a 
duly appointed and acting resident 
agent. The Director shall be notified 
immediately and in writing of any 
change in the name and/or address of 
the resident agent; 

(B) The category or categories of 
commercial activity for which the permit 
is to be issued whether import, 
manufacture or fabrication, wholesale, 
or retail: 

(C) A description of the applicanfs 
business organization and the location, 
including the address and description of 
the physical plant in which any 
manufacture, fabrication, wholesale or 
retail activity will occur or the ports at 
which import will occur, 

(D) The name and address and 
telephone number of the custodian of ail 
records, books, and inventories required 
by this special rule or any other 
regulation and an agreement that all 
such books, records, and inventories, 
including actual merchandise, shall be 
available for inspection by Service 
officials at any reasonble time: 

(E) A complete inventory of any and 
all specimens, parts or products of sea 
turtles on hand at the time of the 
application listing the specimens, parts 


and products by number and/or weight 
and by species; and. 

(F) A statement that the application 
and all information contained in it or 
any attachment is true and correct under 
penally of perjury. 

(iii) The permit for commercial 
transaction in specially listed 
populations shall be subject to the 
following conditions: 

(A) Only a permittee who possesses a 
permit issued under the provisions of 
this subparagraph and valid for the 
category of importation may import into 
the United States for purposes of sale, 
barter, carriage, transportation or 
shipment or other commercial activities, 
including manufacture or fabrication, 
parts or products of green sea turtle 
[Cheionio mydas) from a specially listed 
population: 

(B) A permittee may not manufacture 
or fabricate in any way a part or product 
of green sea turtle [Chelonia mydas] 
except one from a special listed 
population which was imported, 
purchased, sold, bartered, carried, 
transported, shipped or otherwise 
acquired in the course of a commercial 
activity except in accordance with a 
permit issued under provisions of this 
paragraph and valid for the category of 
manufacture or fabrication. 

(C) A permittee may not buy a port or 
product of green sea turtle [Chelonia 
mydas) except from one holding a 
permit issued under provisions of this 
paragraph and valid for the category of 
wholesale or retail trade: 

(D) A permittee may not sell, barter, 
offer to sell or barter, deliver, transport, 
carry or ship by any means whatsoever, 
a part or product or an item 
manufactured or fabricated from the 
part or product of the green sea turtle 
[Chelonia mydas] of a special listed 
population imported subject to this rule 
except to one who holds a permit issued 
under provisions of this paragraph and 
valid for the categories and wholesale or 
retail trade except that a retail sale of a 
part or product or of an item 
manufactured or fabricated from a part 
or product of green sea turtle of a 
special listed population subject to this 
rule may be sold to. and delivered or 
transported by, a retail purchaser who is 
the final and ultimate consumer of the 
part, product, or manufactured or 
fabricated item; 

(E) A permittee may not violate any 
State, Federal, or foreign law or 
regulation concerning any specimen, 
part or product of green sea turtle 
[Chelonia mydas); 

(F) A permittee must maintain 
complete and accurate inventor>' control 
of all specimens, parts, products, or 
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Items manufactured or fabricated from 
parts or products of the green sea turtle 
{CheJonia mycfas) including the residue 
or detritus of any manufacturing or 
fabricating process and must maintain 
accurate and complete bookkeeping 
records in accordance with the 
requirements of f 13.46 of this Chapter 
for all transactions related to the 
acquisition or disposition of parts or 
products of the green sea turtle 
{Chehiua mydag] in the permittee's 
possession at any time. For all 
transactions involving the green sea 
turtle or any species of sea turtle the 
permittee must maintain on file a copy 
of the permit or other document required 
or issued pursuant to Part 23 of this 
Chapter or any other document issued 
by a State, Federal or foreign 
government related to transactions in 
the parts or products of green sea turtle. 

(G) The permittee holding a permit 
valid for the category of import must file 
on or before Mar^ 31 of each year a 
written report, certified under penalty of 
perjury, in English, of all transactions 
during the preceding calendar year 
ending December 31 involving the green 
sea turtle [Chehnia mydas) and other 
species of sea turtles including the 
number of parts and products or the 
weight of such parts or products on 
hand at the beginning and end of the 
accounting period, the number of 
transactions in each type of part and 
product and the num^r of parts or 
products involved in each transaction or 
the weight of the part or product of sea 
turtle in each transaction. 

(H) A permittee may not transport 
ship, carry, deliver or otherwise 
transport by any means whatsoever any 
part or product or any item 
manufactured or fabricated from the 
part or product of green sea turtle 
[CheIonia mydas) subject to this rule 
unless such part product or Item is 
packaged in a master carton and tagged 
or labeled in a manner that indicates 
that the part, product item, or any 
package containing parts, products or 
items of green sea turtle [Chehnia 
mydas)\ the quantity of the part or 
product enclosed in a package, if any; 
the name and address of the seller or 
consignor, and of the manufacturer or 
fabricator if the item is one made from 
parts or products of the green sea turtle 
[Chelonia mydasY 

(I) A special permit for specially listed 
populations shall be valid only for one 
year from the date of issuance and must 
be renewed annually by appropriate 
application to the Director. Any failure 
to comply with any special condition of 
the permit, including a failure to 
maintain a designated resident agent. 


shall result in the nonrenewal of the 
permit 

(5) Marking and idoniificoUon. Only 
the parts or products listed of the green 
sea turtle, marked identiFied, and 
packaged in a master carton, in 
accordance with this subparagraph shall 
be eligible for import for commerdai 
purposes or for other commercial 
transaction after importation. Properly 
marked, identified and packaged parts 
and products, when transported or 
shipped in interstate commerce by a 
permittee shall not require any 
additional permit from the Service. 

(i) Edible products. The unit of edible 
pr^ucts to be imported into the United 
States shall be the master carton. Each 
master carton, whatever the physical 
dimensions, shall contain no more than 
50 pounds gross weight of edible 
product. Each master carton shall be 
labeled with the producer's name and 
address, a correct description of the 
edible product contained in the carton 
and the product weight, and the 
complete identification number for the 
carton. The identification number of 
each master carton shall be reflected on 
all business documents, including 
invoices, and on all Import or export 
documents or certificates. Each master 
carton shall be sealed upon closure by 
the producer and shall be so constructed 
that it cannot be opened without 
destruction of the sealing material or 
device. Only the following edible 
products, packaged in separate master 
cartons, may be imported; 

(A) Fillet or chunk steaks of a weight 
not to be less than 3 oz. per fillet or 
chunk. Each fillet or chunk shall be 
individually wrapped in a wrapper 
reflecting the producer's name and the 
country of origin code; 

(B) Steak pieces may be shipped in 
bulk packages but sh^l be contained 
within a sealed wrapper in the master 
carton, the wrapper shall reflect the 
producer's name and country of origin 
code and shall be of such material and 
construction that it cannot be opened 
without destruction of the sealing 
material or device; 

(C) Calipee or calipash, a 
cartilaginous product, shall be packaged 
only in bulk, contained within a sealed 
wrapper in the master carton. l*be 
wrapper shall reflect the producer s 
name and the country of origin code. 
Each wrapper shall be of material and 
construction that it cannot be opened 
without destruction of the sealing 
material or device; 

(D) Neck and tail bones shall be 
packaged only in bulk, contained in a 
scaled wrapper in a roaster carton. The 
wrapper shall reflect the producer’s 


name and country of origin code. Each 
wrapper shall be of such material and 
construction that it cannot be opened 
without destruction of the sealing 
material or device; 

(E] Whole or skinned flipper may be 
packaged only in bulk, contained in a 
sealed wrapper in a master carton. The 
wrapper shall reflect the producer's 
name and country of origin code. Each 
wrapper shall be of such material and 
construction that it cannot be opened 
without destruction of the sealing 
material or device; 

(ii) Decorative Products. The smallest 
product unit of decorative products 
made of green sea turtle parts to be 
imported shall be as defined by each 
product listed belowr. 

(A) Whole polished shells. Each shell 
shall be labeled writh the producer's 
name and a complete identification 
number. Each label would be made of 
tamper evident material which would be 
destroyed if removed from the product. 
Any packaging of a shell or shells shall 
be in a carion printed with the 
producer's name, address, product 
description and weight, and listing all 
shell identification number(s) for 
enclosed shells. Each shell's 
identification number shall be listed cm 
all invoices, and all import or export 
documents or certificates. 

(D) Scutes. Scutes or portions of shell 
shall be bulk packaged in master 
cartons of 50 lbs. net weight, each 
master carton shall reflect the 
producer's name and address and a 
complete identifleation number. Each 
identification number for each carton of 
scute shall be listed on all invoices and 
all import or export documents or 
certificates. 

(C) Shell shapes. Shell shapes which 
are processed parts of the whole turtle 
shell shall be packaged in bulk, in 
packages contoining no more than 5 Iba 
per package. Each package shall be 
wrapped in a wrapper reflecting the 
producer's name and country of origin 
code. Packages shall be sealed by the 
producer and shipped in a master 
carton, of a gross weight of 50 lbs., 
constructed so that it cannot be opened 
without destruction of the sealing 
material or device. All master cartons 
shall be labeled with the producer’s 
name and address, a correct descriptioo 
of the contents and product weight and 
the complete identification number of 
the carton. 

(D) Jewelry. Jewelry shall be labeled 
with a complete identification number 
and accompanied by individual 
documentation listing the identincatioo 
number for each place. If the item is luo 
small for one class of the complete 
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identifica.tkm number, it shall be labeled 
with the country of origin code and 
leak'd by the producer in a wrapper 
bearing the producers name, a product 
description and the complete 
tdentificatioil number for the wrapped 
jewelry. The wrapper shall be of such 
material and construction so that it 
cannot be opened without destroying 
the A rapper. 

(K) Finished leather goodM shall be 
individually labeled with the producer's 
name and a complete identification 
number. Each item shall be 
accompanied by documents listing the 
Mjentificatlon number for each item. 

(iii) Skins, Skins of the green sea turtle 
may be imported only as salted or 
iLiio'.ished hides or pieces. Each hide 
piece shall be labeM with the country 
of origin code. Hide pieces may be 
packaged in a bag containing no more 
than 50 Ibi. and sealed by a seal 
[iui'ni>crcd with the complete 
dentification number for that bag. The 


seal shall be fixed and of such material 
that it must be destroyed in order to 
open the bag. Bags may be packed in 
larger crates labeled with the producer's 
name, address, and product name, 
identification, wei^t. and the 
identification numbers of all bags 
contained in the crate. 

(iv) on and Cosmetics, Oil produced 
and cosmetics manufactured from the 
green sea turtle shall be eligible for 
import only as follows: 

(A) Oil may only be packaged in 55 
gallon metal drums holding no more 
than 400 lbs. net weight. All drums shall 
be sealed with press^on metal covers 
constructed and affixed so that the 
comer must be destroyed to be 
removed. Each drum shall be labled 
with the producer's name, address, the 
product description, and shall be 
individually numbered with a complete 
identirication number for each drum. 

(B) Cosmetics* Finished cosmetics 
shall be sealed in primary containers by 


the producer and shall be clearly 
labeled giving product name, the 
producing company, and shall state that 
any oil in the cosmetics was obtained 
from specially listed sea turtles. Primary 
containers may be shipped in larger, 
sealed master cartons containing no 
more than twelve primary containers of 
any item. Each master carton shall be 
sealed by the producer and labeled with 
the producer's name and address, a 
complete description and list of primary 
containers enclosed and shall bear a 
complete identirication number. The 
identiHcaiion number for each master 
carton shall be reflected on all invoices 
and all import or export documents or 
certificates. 

Dated: April 5.1085. 

|. Cnig Potter. 

Assistant Secretary for Fish and Wildlife and 
Parks. 

|FR Doc. 8S-929S Filed 4-ia-a5:6:45 am) 
MjUNO OOOC 431S-SS-4i 
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H.J. Res. 74 / Pub. L 99-20 
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"National Independent Retail 
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99 Slat 44) Price: $1.00 

S.J. Res. 35 / Pub. L 99-21 
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1965; 99 Stal 45) Pnee: 
$1.00 
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